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In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

Be  it  Remembered,  that  on  the  6  day  of  November, 
1907,  there  was  duly  filed  in  the  District  Court  of 
the  United  States  for  the  District  of  Oregon,  a 
Bill  of  Complaint  in  words  and  figures  as  fol- 
lows, to  wit: 

[Bill  of  Complaint.] 

In  the  Circuit  Court  of  the  United  States  for  the 

District  of  Oregon. 

N.  COY, 

Complainant, 
vs. 

THE  TITLE  GUARANTEE  &  TRUST  COM- 
PANY, a  Corporation,  J.  THORBURN 
ROSS,  GEORGE  H.  HILL,  T.  T.  BURK- 
HART,  JOHN  E.  AITCHISON,  and  F.  M. 

WARREN, 

Defendants. 

The  Bill  of  Complaint  of  the  Complainant,  N.  Coy, 
a  citizen  and  resident  of  the  State  of  Massachusetts, 
against  the  defendants  above  named,  The  Title  Guar- 
antee &  Trust  Company,  a  corporation,  J.  Thorburn 
Ross,  George  H.  Hill,  T.  T.  Burkhart,  John  E.  Aitch- 
ison  and  F.  M.  Warren,  citizens  and  residents  of  the 
State  of  Oregon. 

To  the  Judges  of  the  Circuit  Court  of  the  United 
States  for  the  District  of  Oregon: 

The  complainant  above  named,  N.  Coy,  complain- 
ing on  behalf  of  himself  and  of  all  other  stockhold- 
ers and  creditors  of  the  Defendant  corporation,  The 
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Title  Guarantee  &  Trust  Company,  similarly  situated 
who  shall  in  due  time  appear  and  seek  relief  and  pay 
and  contribute  to  the  expenses  of  this  suit,  brings  this 
his  Bill  of  Complaint  against  the  Defendants  above 
named,  The  Title  Guarantee  &  Trust  Company,  J, 
Thorburn  Ross,  George  H.  Hill,  T.  T.  Burkhart, 
John  E.  Aitchison  and  F.  M.  Warren,  and  thereupon 
and  as  and  for  such  Bill  your  Orator,  the  said  Com- 
plainant, now  shows  and  alleges: 

That  your  Orator  is  now  and  has  been  for  many 
years  past  a  citizen  and  resident  of  the  State  of  Mas- 
sachusetts;  that  the  Defendant,  The  Title  Guarantee 
&  Trust  Company,  is  a  corporation  duly  incorporated 
and  organized  under  the  laws  of  the  State  of  Oregon 
and  has  been  such  a  corporation  for  more  than  ten 
years  last  past  and  is  a  citizen  and  resident  of  the 
State  of  Oregon,  and  the  Defendants,  J.  Thorburn 
Ross,  George  H.  Hill,  T.  T.  Burkhart,  John  E.  Aitch- 
ison and  F.  M.  Warren  are  each  and  all  of  them  citi- 
zens of  the  State  of  Oregon  and  residents  therein. 

n. 

That  the  defendant,  The  Title  Guarantee  &  Trust 
Company,  has  been  ever  since  the  incorporation  and 
organization  thereof  and  for  more  than  ten  years  last 
past,  a  banking  corporation  existing  under  the  laws 
of  the  State  of  Oregon,  engaged  in  and  conducting  a 
banking  business  in  the  City  of  Portland,  receiving 
deposits,  making  loans,  acting  in  various  fiduciary 
capacities  and  transacting  business  usually  appertain- 
ing to  banks,  banking  and  trust  corporations,  includ- 
ing in  its  said  business  the  owning,  conducting,  oper- 
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ating  and  maintaining  safety  deposit  vaults  and  boxes 
and  abstracts  of  title;  That  the  Defendants,  J.  Thor- 
burn  Ross,  George  H.  Hill,  T.  T.  Burkhart,  John  E. 
Aitchison  and  F.  M.  Warren  are  and  have  been  for 
some  time  past  directors  of  the  Defendant  corpora- 
tion and  are  stockholders  therein  and  hold,  own  and 
control  a  very  large  proportion  of  the  stock  of  said 
The  Title  Guarantee  &  Trust  Company,  and  said 
Defendants  have  been  and  still  are  conducting  and 
managing  the  business  of  said  banking  corporation ; 
that  the  said  corporation  has,  owns,  and  possesses  as- 
sets and  property  consisting  of  bonds,  notes,  cash, 
real  estate,  mortgages,  bank  fixtures,  abstracts  and 
chains  of  title,  safety  deposit  boxes  and  vaults  and 
other  properties,  including  the  lease  of  the  premises 
occupied  by  said  banking  corporation  in  the  City  of 
Portland,  of  the  value  of  about  $2,500,000.00:  That 
said  Defendant  corporation  at  this  time  is  indebted  to 
various  persons,  firms,  corporations  and  banks  and 
has  liabilities  outstanding  against  it  as  follows: 
Demand  deposit,  aggregating  the  sum  of 

about  $1,130,000.00 

Savings  deposits  due  and  payable  on  60 

days  demand,  about  410,000.00 

Time  certificates  of  deposit,  about 175,000.00 

Demand  certificates  of  deposit,  about....       315,000.00 
Moneys  due  various  banks  and  banking 

institutions,  about  610,000.00 

Making  a  total  indebtedness  and  liabil- 
ity of  said  Defendant  corporation  of 
about  2,640,000.00 


4  Coy  vs. 

That  of  the  property  and  assets  of  said  bank  at  the 
time  of  the  commencement  of  this  suit  there  was  in 
cash  in  the  possession  of  said  Defendant  bank  only 
an  inconsiderable  sum,  the  precise  amount  your  Ora- 
tor could  not  learn,  available  for  the  payment  to  de- 
]X)sitors  of  the  moneys  due  them  and  subject  to  be  called 
for  and  for  the  payment  of  the  other  liabilities  of  said 
bank  and  to  enable  it  to  conduct  and  transact  its  cur- 
rent business;  that  the  capital  stock  of  said  corpora- 
tion is  $250,000.00,  the  whole  of  which  amounting  to 
$250,000.00  has  been  subscribed  and  paid  for. 

III. 
Your  Orator  further  alleges  that  he  is  now  and  has 
been  for  some  time  prior  to  the  commencement  of 
this  suit  a  stockholder  of  the  Defendant  bank  owning" 
and  holding  592  shares  of  the  capital  stock  thereof. 

IV. 
Your  Orator  further  alleges  that  of  the  liabiHties 
of  said  Defendant  bank  there  is  due  and  payable  on 
demand  to  depositors  and  other  creditors  of  said  bank 
the  sum  of  $1,500,000  and  over;  that  the  business  of 
said  banking  corporation  has  been  continued  up  to 
the  present  time,  but  owing  to  the  feverish  condi- 
tion of  the  financial  world  and  the  unrest  and  uncer- 
tainty which  has  largely  developed  within  the  past 
few  weeks,  large  demands  of  the  moneys  kept  in  re- 
serve by  the  Defendant  bank  for  the  purpose  of  meet- 
ing the  requirements  of  its  depositors  and  paying  the 
liabilities  of  the  Defendant  bank  have  been  withdrawn 
from  said  bank  and  said  Defendant  bank  has  not  now 
sufficient   cash,   other   resources   assets   or   available 
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means,  nor  can  it  obtain  the  same,  with  which  to  con- 
tinue its  business  or  to  Hquidate  its  said  indebtedness 
and  meet  the  obHgations  from  time  to  time  required 
to  be  met  in  the  ordinary  course  of  its  business. 

Your  Orator  further  alleges  that  because  of  the 
disordered  condition  of  the  times  and  the  stringency 
in  the  money  market  and  a  lack  of  confidence  in  prop- 
erty values,  the  selling  value  or  the  amount  that  could 
be  realized  upon  the  securities  and  assets  of  the  De- 
fendant bank  has  largely  depreciated. 

V. 

Your  Orator  further  alleges  that  late  Monday  after- 
noon or  evening,  October  28th,  1907,  by  reason  of  the 
conditions  hereinbefore  recited,  the  Governor  of  Ore- 
gon declared  a  legal  holiday  for  five  days  and  again, 
at  the  expiration  of  said  period  has  declared  another 
holiday  and  at  the  present  time  no  business  can  be 
transacted  by  the  Defendant  bank. 

Your  Orator  further  alleges  that  owing  to  the  pres- 
ent condition  of  affairs  the  directors  and  officers  of 
the  Defendant,  The  Title  Guarantee  &  Trust  Com- 
pany, all  of  whom  are  Defendants  to  this  suit,  have 
concluded  and  determined  that  said  bank  is  unable 
to  continue  its  business  and  that  said  bank  cannot  re- 
open its  doors  and  said  directors  and  officers  of  the 
Defendant  bank  are  unwilling  to  longer  continue  in 
the  control  and  management  and  conduct  of  said  De- 
fendant bank,  and  your  Orator  avers  the  fact  to  be 
that  said  Defendant  bank  cannot  safely  continue  or 
attempt  to  continue  its  said  business  for  want  of  suf- 
ficient money  and  available  resources  so  to  do. 
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VI. 

Your  Orator  alleges  that  at  the  time  of  the  com- 
mencement of  this  suit  and  just  prior  thereto,  the  De- 
fendant banking-  corporation  aforesaid  was  and  it  is 
now  seriously  embarrassed  and  in  straitened  circum- 
stances, and  is  unable  to  carry  on  and  continue  its 
business  and  finds  itself  without  adequate  funds  to 
pay  its  depositors  the  moneys  due  them  and  de- 
manded, and  a  large  number  of  actions  and  suits  by 
attachment  and  otherwise  are  about  to  be  commenced 
and  prosecuted  by  various  and  numerous  depositors 
and  creditors  of  the  Defendant  bank;  that  the  re- 
sources and  assets  of  said  Defendant  bank  are  insuf- 
ficient according  to  the  present  valuation  thereof, 
largely  the  result  of  existing  financial  conditions,  to 
pay  off  and  discharge  the  obligations  and  liabilities  of 
the  Defendant  bank. 

That  if  the  property  and  assets  of  the  Defendant 
bank  remain  in  the  possession  of  said  Defendant  bank 
and  subject  to  seizure  and  levy  under  attachment  by 
the  depositors  and  creditors  of  said  bank  upon  their 
several  claims,  a  general  demoralization  of  the  affairs 
and  property  of  the  Defendant  bank  will  result  there- 
from, the  property  and  assets  of  the  Defendant  bank 
largely  dissipated  and  wasted  in  expensive  litigation 
with  its  attendant  costs  and  expenses ;  that  much  vex- 
atious litigation  against  said  Defendant  Bank  has 
been  threatened  and  such  threatened  litigation  will  be 
accompanied  by  attachments  and  seizures  which  will 
give  to  those  depositors  and  creditors  prosecuting 
such  litigation  an  undue  and  unfair  advantage  over 
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other  depositors  and  creditors  of  the  Defendant  bank 
who  are  unable  to  or  do  not  see  fit  to  harrass  and 
embarrass  the  Defendant  corporation  with  such  Hti- 
gation,  and  some  of  the  depositors  and  creditors  of 
said  bank  mioht  reaHze  upon  their  said  claims  and  a 
great  majority  in  number  and  amount  of  the  depos- 
itors and  creditors  of  said  Defendant  bank  would 
thereby  wholly  lose  their  claims  and  demands  against 
said  Defendant  bank  and  nothing  be  realized  by  them 
thereon. 

That  the  prosecution  of  such  attachment  suit  and 
litigation  threatened  will  tend  largely  to  dissipate  the 
assets  of  said  Defendant  bank,  prevent  an  even  and 
ratable  division  among  the  depositors  and  creditors  of 
said  bank  of  the  assets  thereof  and  will  cause  great 
loss  to  such  depositors  and  creditors. 

That  the  condition  of  the  said  Defendant  bank  is 
such  that  the  winding  up  of  said  corporation  and  the 
division  of  its  assets  along  the  creditors  of  said  De- 
fendant bank  is  necessary. 

That  it  is  impracticable  for  the  Defendant  corpora- 
tion to  make  a  general  assignment  for  the  equal  bene- 
fit of  its  creditors  under  the  provisions  of  the  gen- 
eral assignment  laws  of  the  State  of  Oregon  for  the 
reason  that  the  bond  recjuired  of  the  assignees  will  be 
very  large  one  and  difficult  to  procure  and  for  the 
further  reason  that  the  assets  of  the  said  bank  cannot 
be  as  well  or  as  satisfactorily  protected,  conserved  and 
distributed  among  the  parties  entitled  thereto  as  can 
be  done  by  a  receiver  a])pointed  by  this  honorable 
court. 


8  Coy  vs. 

VII. 
Your  Orator  further  alleges  that  if  said  property 
and  assets  of  the  said  Defendant  bank  were  taken 
possession  of  and  conserved  under  the  order  and  di- 
rection of  this  honorable  Court,  and  a  receiver  ap- 
l)ointed  by  this  Court  to  take  charge  of  said  property 
and  assets  and  convert  the  same  into  cash  and  dis- 
tribute the  same  pro  rata  among  the  depositors  and 
creditors  of  said  Defendant  a  large  portion,  if  not  the 
entire  amount  of  the  total  indebtedness  and  liabilities 
of  said  Defendant  bank  will  be  paid  to  said  depositors 
and  creditors ;  that  the  bulk  of  the  property  and  assets 
of  the  Defendant  banking  corporation  including  mon- 
eys on  hand,  bonds,  bills  receivable  and  other  prop- 
erty and  assets  constitute  a  special  fund  out  of  which 
the  depositors  of  said  The  Title  Guarantee  &  Trust 
Company  are  entitled  to  satisfaction  of  their  demands  ; 
that  the  appointment  of  a  receiver  to  take  charge  of 
c'uid  protect  the  property  and  assets  of  the  Defendant 
corporation  and  convert  the  same  into  cash  and  dis- 
tribute the  same  among  the  depositors  and  creditors 
of  said  Defendant  bank  according  to  their  respective 
interests  therein  is  necessary  and  advisable  and  the 
only  way  to  prevent  the  institution  and  prosecution  of 
many  suits  and  actions  against  the  Defendant  bank 
and  by  means  of  which  a  race  of  diligence  between  the 
depositors  and  creditors  can  be  avoided,  a  large 
amount  of  costs  and  expense  incident  upon  such  liti- 
gation obviated,  and  the  destruction  and  dissipation  of 
the  property  of  said  bank  prevented.  That  unless  this 
honorable  Court  in  the  exercise  of  its  er(uity  powers 
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shall  interfere  and  protect  and  preserve  the  property 
and  assets  of  the  Defendant  bank  and  appoint  a  re- 
ceiver who  shall  take  possession  of  the  same  and  han- 
dle and  dispose  of  the  property  and  assets  of  said 
Defendant  bank  under  the  direction  of  the  Court  and 
decree  a  distribution  of  the  proceeds  thereof  as  equity 
shall  require  the  said  property  and  assets  v^^ill  be  in 
great  danger  of  destruction  and  dissipation  and  most 
of  the  creditors  and  depositors  of  said  Defendant 
bank  will  be  unable  to  realize  upon  any  part  of  their 
claims  and  demands. 

VIII. 

That  the  matter  in  controversy  in  this  suit  exceeds 
the  sum  and  value  of  $2000.00,  exclusive  of  interest 
and  costs. 

IN  CONSIDERATION  WHEREOF,  and  for  as 
much  as  your  Orator  is  remedyless  in  the  premises  at 
and  by  the  strict  rules  of  common  law^  and  is  reliev- 
able  only  in  a  court  of  equity  where  matters  of  this 
nature  are  properly  cognizable  and  relievable,  to  the 
end  therefore  that  said  Defendants  may  appear  and 
answ^er  all  and  singular  the  matters  and  things  here- 
inbefore set  forth  and  complained  of  but  not  on  oath, 
the  answ^er  under  oath  being  waived  by  your  Orator, 
may  it  please  your  Honors  to  grant  unto  your  Orator 
the  relief  herein  prayed  for,  viz:  a  decree  of  this  hon- 
orable Court  requiring  the  Defendants  and  each  of 
them  to  answ^er  the  allegations  and  charges  herein 
made;  that  this  Court  in  the  exercise  of  its  equity 
powers  take  possession  of  the  property  and  assets  of 
said  Defendant,  The  Title  Guarantee  &  Trust  Com- 
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pany,  and  ap])()int  a  receiver  herein  to  protect  and 
conserve  and  manage  tlie  assets  of  said  banking  cor- 
poration, acting  under  the  orders  and  direction  of  this 
honorable  Court  to  the  Qud  that  there  may  be  collected 
and  converted  into  cash  the  ]:)roperty  and  assets  of  the 
Defendant  cor])oration  and  that  this  Court  will  cause 
the  same  to  he  distributed  ])ro  rata  ariiong  the  depos- 
itors and  creditors  of  said  Defendant  cor])oration,  or 
accrding  to  the  interests  that  they  may  have  therein; 
that  your  Orator  and  all  persons  who  may  make  them- 
selves parties  to  this  suit  and  contribute  to  the  ex- 
penses of  maintaining  and  prosecuting  the  same,  be 
granted  the  relief  or  decreed  payment  of  the  moneys 
due  them  as  de])ositors  and  creditors  out  of  the  ])rop- 
erty  and  assets  of  the  Defendant  bank;  That  the  De- 
fendants and  each  of  them  and  the  officers,  agents 
and  employees  of  the  Defendant  cor])oration  be  en- 
joined and  restrained  from  making  any  disposition  of 
or  interfering  with  the  ])roperty  and  assets  of  the  said 
corporation  and  that  the  Court  award  your  Orator 
and  all  others  making  themselves  parties  hereto  such 
other  and  further  relief  as  may  be  meet  and  proper 
in  a  Court  of  E(|uity. 

May  it  please  your  Honors  to  grant  unto  your 
Orator  a  writ  of  sub])oena  to  be  directed  to  said  De- 
fendants, and  each  of  them,  commanding  them  and 
each  of  them  at  a  certain  time  and  under  certain  pen- 
alty therein  to  appear  before  this  honorable  Court  and 
then  and  there  full,  true,  direct  and  perfect  answer  n^ake, 
but  not  on  oath,  to  all  and  singular  the  j^remises  and 
further  to  stand  and  perform  and  obey  such  further 
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order,  direction  and  decree  therein  as  to  this  honorable 
Court  shall  seem  agreeable  to  equity  and  good  con- 
science. 

DOLPH,  MALLORY,  SIMON  &  GEARIN, 

Solicitors  for  Complainant. 
District  of  Oregon,  ss: 

I,  Joseph  Simon,  being  first  duly  sworn,  say  on  oath 
that  I  am  one  of  the  attorneys  for  the  Complainant 
in  the  above  entitled  suit ;  that  I  have  read  the  forego- 
ing Bill  of  Complaint  and  knov/  the  contents  thereof, 
and  that  the  facts  therein   contained  are  true  as   I 

verily  believe. 

Joseph  Simon. 

Subscribed  and  sworn  to  before  me  this day 

of  November,  1907. 

(SEAL)  Chester  V.  Dolph, 

Notary  Public  for  Oregon. 

[Endorsed]  :     Bill  of  Complaint.     Filed  November 

6,  1907. 

J.  A.  SLADDEN, 

Clerk. 

And  afterwards,  to  wit,  on  the  6  day  of  November, 
1907,  there  was  duly  filed  in  said  Court,  an  Ap- 
pearance, in  words  and  figures  as  follows,  to  wit: 

[Appearance  of  Defendants.] 

In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Oregon. 

N.  COY, 

Plaintiff, 
vs. 
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THE  TITLE  GUARANTEE  &  TRUST  COIM- 
PANY,  a  Corporation,  J.  THORBURN 
ROSS,  GEORGE  H.  HILL,  T.  T.  BURK- 
HART,  JOHN  E.  AITCHISON  and  F.  M. 
WARREN, 

Defendants. 

We,  the  undersigned.  Defendants  in  the  above  en- 
titled suit  hereby  acknowledge  due  and  personal  serv- 
ice upon  us,  and  each  of  us,  of  the  Bill  of  Complaint  in 
the  above  entitled  suit,  and  the  subpoena  issued  in 
pursuance  thereof  by  delivery  to  each  of  us  of  a  duly 
certified  copy  of  said  Bill  of  Complaint  and  subpoena 
at  Portland  in  the  District  of  Oregon  on  this  6th  day 
of  November,  1907. 

We  also  enter  our  appearance  in  this  suit  and  con  • 
sent  to  the  application  of  the  Complainant  for  the  ap- 
pointment of  a  Receiver  as  prayed  for  in  the  said  Bill 
of  Complaint. 

The  Title  Guarantee  &  Trust  Co., 
By  J.  Thorburn  Ross,  President. 
J.  Thorburn  Ross 
George  H.  Hill 
T.  T.  Burkhart 
Wm.  A.  Munley 

Attorney  for  all  of  said  defend- 
ants except  F.  M.  Warren. 

[Endorsed]  :  Appearance  of  Defendants.  Filed 
Nov.  6,  1907. 

J.  A.  SLADDEN, 

Clerk. 
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And  afterwards,  to  wit,  on  the  25  day  of  July,  1913, 
there  was  duly  filed  in  said  Court,  a  Petition  in 
Intervention,  in  words  and  figures  as  follows,  to 
wit : 

[Petition  in  Intervention  by  Multnomah  County 

et  al.] 

Ill  the  District  Court  of  the  United  States  for  the 

District  of  Oregon,  Ninth  Judicial  Circuit 

In  Equity. 

N.  COY, 

Complainant, 
vs. 
THE  TITLE  GUARANTEE  &  TRUST  COM- 
PANY, a  Corporation,  J.  THORBURN 
ROSS,  GEORGE  H.  HILL,  T.  T.  BURK- 
HART,  JOHN  E.  AITCHISON  and  E.  M. 
WARREN, 

Defendants. 

In  the  Matter  of  the  Insolvency  and  Receivership 
of  the  Title  Guarantee  &  Trust  Company. 

No.  3209. 

Intervention  of  the  County  of  Multnomah,  Oregon, 
and  R.  L.  Stevens,  Sheriff  and  ex-officio  Tax  Col- 
lector for  Multnomah  County,  Oregon. 

Now  comes  the  County  of  Multnomah,  Oregon,  and 
R.  L.  Stevens,  Sheriff  and  ex-officio  Tax  Collector 
for  Multnomah  County,  Oregon,  hy  their  attorne3^s 
and  respectfully  represent  to  this  honorable  Court 
that  they  have  an  interest  in  and  a  preferred  claim  and 
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lien  upon  all  the  property  and  funds  in  the  possession 
and  under  the  control  of  the  receiver  herein,  and  pray 
that  they,  and  each  of  them  may  be  allowed  to  inter- 
vene in  and  become  parties  to  the  above  entitled  cause, 
and  for  cause  of  intervention  your  petitioners  respect- 
fully represent:  , 

I. 

That  said  petitioner,  Multnomah  County,  Oregon, 
is  and  at  all  the  times  hereinafter  mentioned  v^^as,  a 
quasi-municipal  corporation  organized  and  existing 
under  the  laws  of  the  State  of  Oregon  as  a  political 
division  and  county  thereof,  and  the  said  petitioner,  R. 
L.  Stevens  is  and  at  all  the  times  hereinafter  men- 
tioned was  the  duly  elected,  qualified  and  acting  Sher- 
iff and  ex-officio  Tax  Collector  of  and  for  said  County 
of  Multnomah. 

11. 

That  on  the  6th  day  of  November,  1907,  a  receiver 
was  duly  and  regularly  appointed  by  this  court  to 
take  charge  of  all  the  property,  real,  personal  and 
mixed,  of  the  above  named  Title  Guarantee  8z  Trust 
Company,  and  said  receiver  immediately  thereafter 
duly  qualified  and  entered  upon  the  discharge  of  his 
duties  as  such  receiver  and  thereupon  took  possession 
of  all  of  said  property  and  ever  since  has  been  and  still 
continues  in  the  possession  and  charge  of  said  prop- 
erty. 

III. 

That  for  the  years  1907,  1908,  1909  and  1910  taxes 
were  duly  and  regularly  assessed  and  levied  for  the 
support  of  the  government  of  this   State  including 
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taxes  levied  for  said  county,  municipal  and  other  pur- 
poses upon  and  against  the  personal  property  so  held 
and  in  the  charge  of  said  receiver  under  the  direction 
of  this  court,  but  such  taxes,  with  the  exception  of 
those  assessed  and  levied  for  the  year  1907,  have  not 
been  paid;  that  the  taxes  remaining  unpaid  at  this 
time,  together  with  the  legal  penalty  and  interest 
tliereon  by  reason  of  the  delinquency  in  the  payment 
thereof  are  as  follows: 

For  the  year  1908  $1,890.80 

For  the  year  1909  993.50 

For  the  year  1910  1,104.75 

IV. 

That  said  taxes,  together  witli  interest  and  penalty 
thereon,  amounting  at  this  time  to  the  sum  of  $3,- 
989.05,  are  a  first  and  prior  lien  and  claim  upon  all 
of  the  property  in  the  hands  of  said  receiver. 

WHEREFORE  your  petitioners  pray  that  the  hon- 
orable Court  may  enter  an  order  allowing  your  pe- 
titioners to  intervene  and  become  parties  to  this 
cause,  and  that  an  order  be  entered  commanding  the 
receiver  herein  to  forthwith  pay  to  your  petitioners 
the  full  amount  of  the  taxes  assessed  and  levied  upon 
the  property  in  said  receiver's  hands,  which  are  now 
delinquent,  together  with  all  the  interest  and  penalty 
which  has  accrued  thereon,  and  that  your  petitioners 
may  have  such  other  and  further  relief  as  may  be 
agreeable  to  equity  and  for  the  costs  of  this  interven- 
tion. 

Emmons  &  Webster, 
Attorneys  for  Petitioners. 
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[Endorsed]  :  Intervention  of  Multnomah  County 
and  R.  L.  Stevens,  Sheriff  and  ex-officio  Tax  Col- 
lector.   Filed  March  11,  1912. 

A.  M.  CANNON, 

Clerk. 

And  afterwards,  to  wit,  on  the  4  day  of  April,  1912, 
there  was  duly  filed  in  said  Court,  an  Answer,  in 
words  and  figures  as  follows,  to  wit: 

[Answer  of  Receiver  to  Petition  in  Intervention.] 

In  the  District  Court  of  the  United  States 

in  and  for  the  District  of  Oregon 

Ninth  Judicial  Circuit 

in  Eqnity. 

N.  COY, 

Complainant, 
vs. 

THE  TITLE  GUARANTEE  &  TRUST  COM- 
PANY, a  Corporation,  J.  THORBURN 
ROSS,  GEORGE  H.  HILL,  T.  T.  BURK- 
HART,  JOHN  E.  AITCHISON  and  F.  M. 
WARREN, 

Defendants. 

In  the  Matter  of  the  Insolvency  and  Receivership  of 
The  Title  Guarantee  &  Trust  Company. 

No.  3209. 

Answer  of  R.  S.  HOWARD,  Jr.,  Receiver,  to  the 
Petition  in  Intervention  of  Multnomah  County,  R.  L. 
Stevens,  Sheriff  and  Ex-Officio  Tax  Collector  thereof 
in  the  State  of  Oregon. 
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TO  THE  HONORABLE  JUDGES  OF  THE 
ABOVE  ENTITLED  COURT: 

The  answer  of  R.  S.  Howard,  Jr.,  receiver,  to  the 
petition  in  intervention  of  the  County  of  Multnomah 
and  R.  L.  Stevens,  Sheriff  and  ex  offieio  Tax  Collector 
thereof  in  the  State  of  Oregon,  doth  respectfully  deny, 
admit,  allege  and  represent : — 

This  receiver  denies  that  the  County  of  Multnomah 
and  R.  L.  Stevens,  Sheriff  and  ex  offieio  Tax  Collector 
thereof  in  and  for  the  State  of  Oregon,  has  had  or  ever 
did  have  since  and  after  the  6th  day  of  November,  1907, 
a  lien  or  claim,  preferred  or  otherwise,  upon  any  of  the 
property  or  funds  in  the  possession  or  under  the  control 
of  the  receiver  herein;  and  this  receiver  in  connection 
with  said  denial  excepts  to  the  said  petition  in  interven- 
tion of  said  County  of  ]\Iultnomah  and  R.  L.  Stevens, 
Sheriff  and  ex-offieio  Tax  Collector  thereof  in  the 
State  of  Oregon,  for  insufficiency  in  this  behalf,  to- 
wit,  that  as  niatter  of  law  on  and  after  the  6th  day  of 
November,  1907,  no  property  or  funds  or  assets  in  the 
possess  Ion  of  the  receiver  were  subject  to  taxation,  for 
that  the  same  were  on  that  date  and  ever  since  have 
been  and  are  now  ///  eustodia  legis  in  the  proceedings 
in  this  court  in  the  above  entitled  cause  for  the  liquida- 
tion and  winding  up  of  The  Title  Guarantee  &  Trust 
Company. 

This  receiver  admits  all  of  Paragraph  I  of  said  pre- 
tended petition  in  intervention,  without  conceding  or 
admitting  that  a  petition  in  intervention  doth  prop- 
erly  lie  herein,   and   without   admitting  or   conceding 
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that  Multnomah  County  or  R.  L.  Stevens,  Sheriff  and 
ex  officio  Tax  Collector  thereof  in  the  State  of  Ore- 
gon, hath  or  should  have  any  right,  title  or  claim  to 
satisfy  or  proceed  for  in  respect  of  taxes,  as  alleged 
in  said  petition  in  intervention,  in  any  court,  and  this 
receiver  denies  that  Multnomah  County  or  R.  L.  Stev- 
ens, Sheriff  and  ex  officio  Tax  Collector  thereof  in 
said  State  of  Qregon,  hath  any  such  right,  either  to  tax 
or  proceed  for  a  tax,  since  the  6th  day  of  November, 
1907. 

This  receiver  admits  all  the  matters  and  things  al- 
legel  in  Paragraph  IT  of  said  pretended  petition  in  in- 
tervention, consisting  of  lines  9  to  17  on  page  2  there- 
of. 

This  receiver  denies  that  I^vTultnomah  County,  acting 
through   its   officers,   did   attempt   to   assess,    levy   and 
charge  against  personal  property  in  the  possession  of 
this  receiver,  as  alleged  in  Paragraph  TTI  in  said  pre- 
tended petition  in  intervention,  the  taxes  therein  speci- 
fied and  set  forth   for  the  purposes   therein  specified 
and  set  forth,  and  admits  that  none  of  the  said  alleged 
pretended  taxes  have  been  paid,   but   admits   that  the 
tax    regularly    assessed    for    1907    and    which  accrued 
and  was  properly  a  preferred  claim  and  lien  for  taxes 
and  which  accrued  prior  to  the  6th  day  of  November, 
1907,   was  duly  paid;   that   as   to  whether  or  not  the 
amounts  for  the  years  1908,  1909  and  1910,  as  s]:)eci- 
fied  in  said  Paragraph  III,  are  the  amount  of  taxes 
assessed  and  levied,  this   receiver  hath  no  knowledge 
or  information  sufficient  to  form  a  belief,  and  there- 
fore denies  the  same,  calling  for  proof  in  that  particu- 


Title  Guar.  &  Trust  Co.  19 

lar;  but  this  receiver  expressly  denies  that  any  taxes 
for  the  years  1908,  1909  or  1910  were  duly  or  at  all 
or  ever  regularly  or  at  all  or  ever  assessed  or  levied 
upon  and  against  the  personal  property  so  held  and  in 
the  charge  of  the  receiver  herein  under  direction  of 
this  court. 

This  receiver  denies  each  and  every  matter  and 
thing  stated  and  alleged  in  Paragraph  IV  in  said  pre- 
tended petition  in  intervention,  lines  5  to  8,  page  3 
thereof,  and  every  part  of  the  same  and  the  whole 
thereof;  and  doth  deny  that  any  of  said  sum  whatever 
arising  as  alleged  is  or  can  be  a  first  or  prior  or  any 
lien  or  claim  upon  any  of  the  property  in  the  hands  of 
this  your  receiver. 

And  in  and  about  the  matters  and  things  in  said 
pretended  petition  in  intervention  on  behalf  of  Mult- 
nomah County  and  R.  L.  Stevens,  Sheriff  and  ex  of- 
ficio Tax  Collector  thereof  in  the  State  of  Oregon,  al- 
leged, this  receiver  doth  say  that  all  of  the  officers  of 
Multnomah  County  as  well  as  said  R.  L.  Stevens,  Sher- 
iff and  ex  officio  Tax  Collector  thereof,  at  all  times 
knew  and  were  informed  that  on  and  after  the  6th  day 
of  November,  1907,  all  of  the  property  and  assets  of 
The  Title  Guarantee  &  Trust  Company  came  into  the 
custody  of  the  Ui'nited  States  Circuit  Court  in  and  for 
the  District  of  Oregon  then  sitting;  afterwards  and 
now  the  above  entitled  court  by  virtue  of  the  act  ap- 
proved and  passed  March  3,  1911,  by  the  Congress  of 
the  United  States,  and  that  at  the  time  of  the  purported 
levies  and  assessmients  said  property  then  was  and  ever 
since  has  been  and  now  is  in  the  custodv  of  said  court 


20  Coy  vs. 

and  under  the  administration  of  the  law  and  pro- 
cedure thereof  being  administered  upon  in  proceedings 
to  Hcjuidate  and  wind  up  the  Title  Guarantee  &  Trust 
Company. 

That  all  of  said  property  against  which  said  pre- 
tended assessment,  levy  and  lien  are  charged  to  exist 
and  are  alleged  to  have  been  made  consists  of  and  was 
personal  property  estimated  by  the  Assessor  of  Mult- 
nomah County  to  be  then  in  possession  of  The  Title 
Guarantee  &  Trust  Company  , whereas  in  truth  and  in 
fact  the  said  Assessor,  B.  D.  Sigler  of  Multnomah 
County,  then  well  knew  and  knows  now  that  all  of  the 
personal  property  against  which  assessment  was  made 
and  said  pretended  tax  asserted  and  levied  was  per- 
sonal property  in  the  custody  of  the  law  in  the  posses- 
sion of  this  court  in  the  liquidation  and  winding  up  of 
The  Title  Guarantee  &  Trust  Company,  and  not  other- 
wise owned  or  possessed. 

That  all  of  said  personal  property  against  which 
said  pretended  tax  for  the  years  1908,  1909  and  1910 
is  alleged  to  have  been  levied  and  made  was  and  is 
held  by  said  receiver  for  the  benefit  of  a  large  and  mul- 
titudinous number  of  creditors,  savings  depositors  and 
general  claimants  of  The  Title  Guarantee  &  Trust 
Company,  the  ntajor  part  of  whom,  if  not  all,  as  to 
which  this  receiver  for  the  obvious  reason  of  the  multi- 
tudinous number  of  the  same  cannot  specify  in  particu- 
lar, were  assessed  in  their  own  names  and  right  for 
personal  property  taxes  in  respect  of  the  amounts  of 
personal  property  then  held  by  them  and  being  liqui- 
dated and  wound  up  in  these  proceedings  for  the  bene- 
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fit  of  said  creditors;  that  Multnomah  County  and  R. 
L.  Stevens,  Sheriff  and  ex  offieio  Tax  Collector  there- 
of, has  received  and  obtained  from  said  persons  their 
due  proportion  of  personal  property  tax;  that  to  assert 
and  claim  against  the  receiver  for  the  years  1908,  1909 
and  1910  accordingly  further  tax  upon  personalty  is 
double,  excessive,  non-uniform  taxation  without  war- 
rant of  law^ 

That  American  Surety  Company  of  New  York,  a 
large  claimant  in  the  personal  property  and  assets  of 
The  Title  Guarantee  &  Trust  Company,  paid  to  the 
State  of  Ofi'egon  vast  sums  of  money  in  liquidation  of  the 
State  of  Oregon  claims  arising  in  The  Title  Guarantee 
&  Trust  Company  transactions  conducted  by  it  with 
respect  to  State  moneys,  and  by  the  payment  thereof 
became  subrogated  to  and  stood  in  the  place  of  a  large 
number  of  claims  and  demands  against  The  Title 
Guarantee  &  Trust  Company  which  are  the  subject  of 
the  taxation  alleged  in  the  pretended  petition  in  in- 
tervention for  the  very  years  of  1908,  1909  and  1910, 
in  addition  to  which  said  American  Surety  Company 
of  New  York  paid  its  tax  to  the  said  State  of  Oregon 
as  required  by  law  for  and  in  respect  of  the  business 
done  by  it  in  said  State  and  upon  the  subrogated  de- 
mands arising  by  reason  of  the  aforesaid  transactions. 

That  likewise  William  AI.  Ladd,  intervenor  herein 
and  petitioner  by  virtue  of  his  agreements  of  guaranty 
for  allowed  and  a])proved  claims  of  depositors  against 
The  Title  Guarantee  &  Trust  Company,  including  sav- 
ings dei)osits  and  other  accounts,  himself  paid  and  dis- 
charged personal  property  taxes  for  the  years  specified 
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in  the  alleged  petition  in  intervention  upon  moneys,  ac- 
counts and  demands  all  of  them  severally  included  in 
the  subrogations  arising  to  him  by  reason  of  the  ad- 
vances of  money  under  said  guarantees  for  the  benefit 
of  the  depositors  of  said  Title  Guarantee  &  Trust 
Company,  as  more  particular  reference  to  the  records 
of  the  court  herein  in  these  proceedings  will  specif- 
ically show,  said  reference  being  now  thereunto  had. 

That  over  and  beyond  these  particular  instances 
large  numbers  of  other  persons  too  numerous  to  men- 
tion and  whom  this  receiver  cannot  particularly  specify 
likewise,  as  hereinbefore  generally  alleged,  paid  per- 
sonalty taxes  upon  personal  property  arising  from  and 
out  of  the  affairs  of  The  Title  Guarantee  8z  Trust 
Company  in  their  particular  names  assessed. 

That  Multnomah  County  and  R.  L.  Stevens,  Sheriff 
and  cx-officio  Tax  Collector  thereof  in  the  State  of 
Oregon,  should  not  now  be  allowed  or  heard  to  allege 
and  say  that  an  alleged  or  pretended  independent  as- 
sessment and  levy  against  personal  property  in  the 
possession  of  said  receiver  could  or  should  be  collected 
from,  or  was  a  preferred  or  prior  or  first  or  any  lien 
whatsoever  upon  property,  funds  and  assets  now  in 
the  possession  of  said  receiver. 

And  in  this  behalf  this  receiver  further  presents  and 
alleges  that  upon  all  realty  found  as  part  of  the  assets 
of  The  Title  Guarantee  &  Trust  Company  and  upon 
which  the  burden  and  expense  of  raising  revenue  for 
the  government  of  the  State  and  municipalities  of  Ore- 
gon were  properly  and  duly  assessed  giving  taxation 
at  the  rate  and  in  the  amount  and  for  the  times  speci- 
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fied  in  said  alleged  petition  in  intervention,  said  taxes 
were  duly  paid. 

But  forasmuch  as  this  is  and  was  a  proceeding  for 
the  liquidation  and  winding  up  of  The  Title  Guarantee 
&  Trust  Company,  all  of  the  personal  property  and 
transitory  assets  of  the  said  Title  Guarantee  &  Trust 
Company  came  in  and  Avithin  the  exclusive  administra- 
tion of  this  court  and,  as  aforesaid,  the  custody  of  the 
law,  and  there  was  no  person  other  than  those  entitled 
to  receive  the  same  against  whom  any  personal  prop- 
erty tax  could  be  assessed. 

The  personal  property  taxes  in  the  State  of  Oregon 
are  under  the  laws  of  taxation  and  revenue  in  said 
State,  and  were  for  the  years  1908,  1909  and  1910, 
assessable  and  leviable  only  against  the  person,  i.  e., 
in  personam  and  not  in  rem. 

That  the  pretended  assessments  for  1908,  1909  and 
1910  of  personal  property  tax  against  said  receiver,  if 
made  as  alleged  in  said  petition  in  intervention  of  the 
said  County  of  Multnomah  and  R.  L.  Stevens,  Sheriff 
and  ex  offieio  Tax  Collector  thereof  in  the  State  of 
Oregon,  were  illegal  and  void. 

WTIEREFORE,  vour  receiver  prays  that  he  may 
be  relieved  of  and  from  the  entry  of  an  order  herein 
requiring  your  receiver  to  pay  the  amount  of  said 
alleged  taxes  or  the  claimed  interest  or  the  claimed 
penalt}'  thereon,  or  of  any  order  whatever  herein  other 
than  one  denying  the  petitioners  the  alleged  right 
which  they  claim  herein,  and  that  the  petition  in  inter- 
vention herein  be  dismissed,  and  that  the  petitioners 
in  intervention  be  denied  any  other,  further  or  differ- 
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ent  relief,  and  that  this  receiver  be  as  to  said  petition 
in   intervention   dismissed      without  dav,   and   that  he 


have  his  costs  herein. 


W.  C.  BRISTOL, 

Counsel   for   Receiver. 


R.  S.  HOWARD,  Jr., 

Receiver. 


[Endorsed]  :     Answer.     Filed  April  4,   1912. 

A.  M.  CANNON, 

Clerk. 

And  afterwards,  to  wit,  on  the  8  day  of  May,   1913, 

there  was  duly  filed  in  said  Court,  a  Petition  in 

Intervention,    in    words  and    figures    as    follows, 
to  wit: 

[Petition  in  Intervention  by  Multnomah  County.] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

UNITED  STATES  OF  AMERICA, 
District  of  Oregon. — ss: 

PETITION— 3209 
N.  COY, 

vs. 
TITLE  GUARANTEE  &  TRUST  CO.,  Et  al. 

Comes  now  the  City  of  Portland,  County  of  Mult- 
nomah and  State  of  Oregon,  by  Walter  H.  Evans,  Dis- 
trict Attorney  for  the  Fourth  Judicial  District  of  the 
State  of  Oregon,  and  represents  to  the  above  entitled 
court  and  to  its  officers  and  agent  the  Receiver  of  the 
Title  Guarantee  and  Trust  Company,  that  the  said 
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Title  Guarantee  and  Trust  Company  is  indebted  to 
the  City  of  Portland,  to  the  County  of  Multnomah 
and  to  the  State  of  Oregon,  on  account  of  personal 
taxes  as  follows,  to-wit: — 

Personal  Taxes  year   1908 $1304.00 

Penalty  for  non-payment  130.40 

and  interest  at  rate  of  12%  from     April    6th, 

1909  until  paid. 

Personal  Taxes  year  1909  747.00 

Penalty  for  non-payment 74.70 

and  interest   at   rate   of    12%  from  April  5th, 

1910  until  paid. 

Personal  Taxes  for  year  1910  913.00 

Penalty  for  non-payment ..-     91.30 

and  interest  at  rate  of  12%    from    April   4th, 

1911  until  paid. 

Personal  Taxes  for  year  1911 $1012.60 

Penalty  for  non-payment  101.26 

and  interest  at  rate  of  12%    from   April  2nd, 
1912,  until  paid. 

That  a  statement  of  said  delinquent  taxes  is  at- 
tached hereto  and  marked  exhibit  ''A,"  hereby  re- 
ferred to  and  made  a  part  hereof.  That  the  same  is 
verified  by  the  affidavit  of  E.  S.  Huckabay,  Chief  Dep- 
uty in  the  Tax  Collecting-  Department  of  the  Sheriff's 
Office,  Multnomah  County,  Oregon. 

Petitioner  prays  an  order  of  Court  directing  the  Re- 
ceiver of  the  above  entitled  Company  to  pay  unto  the 
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Tax  Collector  of  Multnomah  County,  Oregon,  the 
full  sum  due  on  account  of  said  taxes,  including  pen- 
alties and  interest  thereon. 

WALTER  H.  EVANS, 

District  Attorney  in  and  for 
The  Fourth  Judicial  District, 
County  of  Multnomah,  State 
of  Oregon. 

AFFIDAVIT. 

STATE  OF  OREGON, 
County  of  Multnomah. — ss: 

I,  E.  S.  Huckabay,  being  duly  sworn,  depose  and  say 
that  I  am  Chief  Deputy  in  the  Office  of  the  Tax  Col- 
lector for  Multnomah  County,  Oregon,  that  I  have 
prepared  the  tax  statements  attached  to  the  affi- 
davits showing  the  delinquent  taxes  due  from  the 
Title  Guarantee  and  Trust  Company,  for  the  years 
1908,  1909,  1910  and  1911,  and  that  the  statements 
hereto  attached  are  true  statements  of  the  taxes  and 
penalties  due  from  the  said  Title  Guarantee  and 
Trust  Company  for  the  years  1908,  1909,  1910  and 
1911,  and  that  the  full  amounts  thereon  stated  are  due 
and  owing  and  no  part  of  the  same  has  been  paid. 

E.  S.  HUCKABAY. 

Subscribed  and  sworn  to  before  me  this  the  8th 
day  of  May,  A.  D.  1913. 

(Seal)  S.  S.  LAMONT, 

Notary  Public  for  Oregon. 
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[Exhibit  "A".] 

DELINQUENT  TAX 

This  statement  must  be  returned  when  taxes  are 
paid. 

Portland,  Ore.,  April  25th,  1913. 
Title  Guarantee  &  Trust  Co. 
Dr.  to  Multnomah  County 
For  State,  State  School,  County,    Road,    Port    of 
Portland,  and  School  District  Taxes  for  the  year  1908 
and  City  of  Portland  Taxes  for  the  3^ear  1909  on  the 
following  described  property: 
No.  of 

Certifi-  Sch.  Descrip-         Total    Amount 

cate      dist.     Page  Line       tion  Value      of  Tax 

Del.     65200     6782     16  Personal  Tax    65200  1304.00 

Penalty  130.40 


1434.40 

Interest  12  %  per  annum  from  1st  Monday  of  April 
1909  to  date  of  payment. 

Postage  stamps  and  checks  of  non-residents  not  re- 
ceived in  payment  of  taxes.  Remit  by  Bank  Draft, 
Express  or  Postoffice  Money  Order,  payable  to  T.  M. 
Word,  Sheriff. 

Address  all  communications  to 

T.  M.  WORD,  Tax  Collector, 
Portland,  Oregon. 

DELINQUENT  TAX 

This  statement  must  be  returned  when  taxes  are 
paid. 
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Portland,  Ore,  April  25th,  1913. 
Title  Guarantee  &  Trust  Co. 
Dr.  to  Multnomah  County 
For   State,   State   School,   County,   Road,   Port   of 
Portland,  and  School  District  Taxes  for  the  year  1909 
and  City  of  Portland  Taxes  for  the  year  1910  on  the 
following  descrihed  property: 
No.  of 

Certifi-  Sch.  Descrip-         Total    Amount 

cate      dist.     Page   Line       tion  Value      of  Tax 

Del.     41500     6708     46  Personal  Tax    41500     747.00 

Penalty  74.70 


821.70 
Interest  at  12%   per  annum  from   1st  Monday  of 
April  1910  to  date  of  payment. 

Postage  stamps  and  checks  of  non-residents  not  re- 
ceived in  payment  of  taxes.  Remit  by  Bank  Draft, 
Express  or  Postoffice  Money  Order,  payable  to  T.  M. 
Word,  Sheriff. 

Address  all  communications  to 

T.  M.  WORD,  Tax  Collector, 
Portland,  Oregon. 

DELINQUENT  TAX 

This  statement  must  be  returned  when  taxes  are 
|)aid. 

Portland,  Ore.,  April  25th,  1913. 
Title  Guarantee  &  Trust  Co. 
Dr.  to  Multnomah  County 
For  State,   State   School,   County,   Road,   Port   of 
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Portland,  and  School  District  Taxes  for  the  year  1910 
and  City  of  Portland  Taxes  for  the  year  1911  on  the 
following  described  property: 
No.  of 

Certifi-  Sch.  Descrip-         Total    Amount 

cate      dist.     Page  Line       tion  Value      of  Tax 

Del.     41500     6782     45  Personal  Tax    41500     913.00 

Penalty  91.30 


1004.30 


Interest  1%  per  mo.  from  1st  Monday  of  Apr.  1911 
to  date  of  payment. 

Postage  stamps  and  checks  of  non-residents  not  re- 
ceived in  payment  of  taxes.  Remit  by  Bank  Draft, 
Express  or  Postoffice  Money  Order,  payable  to  T.  M. 
Word,  Sheriff. 

Address  all  communications  to 

T.  M.  WORD,  Tax  Collector, 
Portland,  Oregon. 

DELINQUENT  TAX 

This  statement  must  be  returned  when  taxes  are 
paid. 

Portland,  Ore.,  April  25th,  1913. 
Title  Guarantee  &  Trust  Co. 
Dr.  to  Multnomah  County 
For  State,  State  School,  County,  Road,  Port  of 
Portland,  and  School  District  Taxes  for  the  year  1911 
and  City  of  Portland  Taxes  for  the  3^ear  1912  on  the 
following  described  property: 
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No.  of 

Certifi-  Sch.  Descrip-         Total    Amount 

cate      dist.     Page  Line       tion  Value      of  Tax 

Del.     41500     6891     27  Personal  Tax    41500  1012.60 

101.25 


1113.85 
Interest  12%  per  annum  from  1st  Monday  of  April 
1912  to  date  of  payment. 

Postage  stamps  and  checks  of  non-residents  not  re- 
ceived in  payment  of  taxes.  Remit  by  Bank  Draft, 
Express  or  Postoffice  Money  Order,  payable  to  T.  M. 
Word,  Sheriff. 

Address  all  communications  to 

T.  M.  WORD,  Tax  Collector, 
Portland,  Oregon. 

[Endorsed]  :     Petition.     Filed  May  8,  1913. 

A.  M.  CANNON, 

Clerk. 
Filed  May  8,  1913. 

A.  M.  CANNON, 

Clerk  U.  S.  Court. 

And  afterwards,  to  wit,  on  the  22  day  of  May,  1913, 
there  was  duly  filed  in  said  Court,  an  Answer,  in 
words  and  figures  as  follows,  to  wit: 

[Answer  of  Receiver  to  Petition  of  W.  H.  Evans.] 

In  the  District  Court  of  the  United  States  in  and 

for  the  District  of  Oregon,  Ninth  Judicial 

Circuit  in  Eqnitv. 
N.  COY, 

Complainant. 
vs. 
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THE  TITLE  GUARANTEE  &  TRUST  COMPANY, 
PANY,  a  Corporation,  J.  THORBURN  ROSS, 
GEORGE  H.  HILL,  T.  T.  BURKHART, 
JOHN  E.  AITCHISON  and  F.  M.  WARREN, 

Defendants. 

In  the  Matter  of  the  Insoh^ency  and  Receivership  of 
The  Title  Guarantee  &  Trust  Company. 

No.  3209 

Answer  of  R.  S.  Howard,  Jr.,  Receiver,  to  the  Peti- 
tion in  Intervention  of  A\'alter  H.  Evans,  District  At- 
torney in  and  for  the  Fourth  Judicial  District,  County 
of  ^lultnomah,  State  of  Oregon. 

TO  THE  HONORABLE  JUDGES  OF  THE  ABOVE 
ENTITLED  COURT  :— 

The  answer  of  R.  S.  Howard,  Jr.,  receiver,  to  the 
petition  in  intervention  of  Walter  H.  Evans,  District 
Attorney  in  and  for  the  Fourth  Judicial  District, 
County  of  Multnomah,  State  of  Oregon,  for  and  on 
behalf  of  the  City  of  Portland  and  the  County 
of  Multnomah  and  the  State  of  Oregon,  doth  respect- 
fully deny,  adntit,  allege  and  represent : — 

That  on  the  11th  day  of  March,  1912,  an  interven- 
tion was  filed  herein  by  the  County  of  Multnomali^ 
through  R.  L.  Stevens,  Sheriff  and  ex  offieio  Tax  Col- 
lector for  Multnomah  County  for  the  matters  and 
things  stated  and  alleged  in  the  present  petition  in  in- 
tervention preferred  by  the  said  Walter  H.  Evans  for 
and  on  behalf  of  the  said  City  of  Portland  and  the 
Countv  of  Multnomah   and  the   State  of  Ore^fon   and 
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vSaid  matter  upon  said  petition  in  intervention  so  filed 
is  pending  in  the  above  entitled  court  upon  the  answer 
of  R.  S.  Howard,  Jr.,  receiver,  thereto  filed  on  the  4th 
day  of  April,  1912. 

That  neither  the  City  of  Portland,  the  County  of 
Multnomah  or  the  State  of  Oregon  are  entitled  to  join 
or  be  heard  jointly  upon  another  and  similar  petition 
in  intervention  or  to  be  heard  in  intervention  upon 
the  same  matter  and  in  the  same  cause  while  the  peti- 
tion first  filed  herein  is  pending. 

This  rceiver  denies  that  the  County  of  iVlultnomah, 
the  City  of  Portland  or  the  State  of  Oregon  or  either 
of  them  has  had  or  has  now  or  ever  did  have  since  and 
after  the  6th  day  of  November,  1907,  a  lien  or  claim 
of  any  kind  or  nature  whatsoever  upon  any  of  the 
property  or  funds  in  the  possession  or  under  the  con- 
trol of  this  court  herein  and  in  the  hands  of  this  re- 
ceiver for  taxes  assessed  or  levied  upon  any  such  prop- 
erty. 

This  receiver  denies  that  any  levy  or  assessment  for 
taxes  upon  personal  property  in  the  hands  of  this  court 
and  its  said  receiver  on  and  after  the  6th  day  of  No- 
vemiber,  1907,  could  have  been  made  in  the  name  of 
The  Title  Guarantee  &  Trust  Company;  and  denies 
that  The  Title  Guarantee  &  Trust  Company  is  indebt- 
ed to  the  City  of  Portland  or  the  County  of  Multno- 
mah or  the  State  of  Oregon  or  to  either  of  them  in  the 
sums  and  amounts,  either  for  tax  or  for  penalty  or  for 
interest,  as  set  forth  in  the  petition  of  the  said  Walter 
PI.  Evans  or  in  the  statement  of  taxes  attached  there- 
to and  marked  "Exhibit  A,"   and   this   receiver,   as   a 
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further  part  of  his  answer  and  in  connection  with  the 
denial  aforesaid,  excepts  for  insufficiency  in  this  be- 
half to  the  said  petition  in  intervention  of  the  City  of 
Portland,  of  the  County  of  Multnomah  and  of  the  State 
of  Oregon  in  that  as  matter  of  law  on  and  after  the  6th 
day  of  November,  1907,  no  property  or  funds  or  assets 
of  The  Title  Guarantee  &  Trust  Company  were  assessed 
as  such  to  The  Title  Guarantee  &  Trust  Company ;  that 
the  same  were  on  that  day  and  ever  since  have  been  and 
are  now  in  custodia  legis  and  that  The  Title  Guarantee 
&  Trust  Company  under  a  bill  of  complaint  in  this  court 
was  then  in  liquidation  and  being  wound  up. 

That  this  receiver  makes  and  incorporates  herein  as 
a  part  of  this  answer  so  much  of  and  all  of  that  part  of 
his  answer  to  the  petition  in  intervention  of  R.  L.  Stev- 
ens as  is  set  forth  following,  that  is  to  say : — 

"This  receiver  denies  that  the  County  of  Mult- 
nomah and  R.  L.  Stevens,  Sheriff  and  ex  offieio 
Tax  Collector  thereof  in  and  for  the  State  of  Ore- 
gon, has  had  or  ever  did  have  since  and  after  the  6th 
day  of  Novem1)er,  1907,  a  lien  or  claim,  preferred  or 
otherwise,  upon  any  of  the  property  or  funds  in  the 
possession  or  under  the  control  of  the  receiver  here- 
in ;  and  this  receiver  in  connection  with  said  denial 
exce])ts  to  the  said  petition  in  intervention  of  said 
County  of  Multnomah  and  R.  L.  Stevens,  Sheriff 
and  ex  offieio  Tax  Collector  thereof  in  the  State  of 
Oregon,  for  insufficiency  in  this  behalf,  to-wit,  that 
as  matter  of  law  on  and  after  the  6th  day  of  Novem- 
ber, 1907,  no  property  or  funds  or  assets  in  the  pos- 
session of  the  receiver  were  subject  to  taxation,  for 
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that  the  same  were  on  that  date  and  ever  since  have 
])een  and  are  now  in  cnsfodia  Icgis  in  the  proceed- 
ings in  this  court  in  the  above  entitled  cause  for  the 
Hquidation  and  winding  up  of  The  Title  Guarantee 
&  Trust  Company. 

This  receiver  admits  all  of  Paragraph  I  of  said 
pretended  petition  in  intervention,  without  conced- 
ing or  admitting  that  a  petition  in  intervention  doth 
properly  lie  herein,  and  without  admitting  or  con- 
ceding that  Multnomah  County  or  R.  L.  Stevens, 
Sheriff  and  ex  officio  Tax  Collector  thereof  in  the 
State  of  Oregon,  hath  or  should  have  any  right,  title 
or  claim  to  satisfy  or  proceed  for  in  respect  of  taxes, 
as  alleged  in  said  petition  in  intervention,  in  any 
court,  and  this  receiver  denies  that  Multnomah 
County  or  R.  L.  Stevens,  Sheriff  and  ex  officio  Tax 
Collector  thereof  in  said  State  of  Oregon,  hath  any 
such  right,  either  to  tax  or  proceed  for  a  tax,  since 
the  6th  day  of  November,  1907. 

This  receiver  admits  all  the  matters  and  things 
alleged  in  Paragraph  II  of  said  pretended  petition 
in  intervention,  consisting  of  lines  9  to  17  on  page  2 
thereof. 

This  receiver  denies  that  Multnomah  County,  act- 
ing through  its  officers,  did  attempt  to  assess,  levy 
and  charge  against  personal  property  in  the  posses- 
sion of  this  receiver,  as  alleged  in  Paragraph  IIT  in 
said  pretended  petition  in  intervention,  the  taxes 
therein  specified  and  set  forth  for  .the  purposes 
therein  specified  and  set  forth,  and  admits  that  none 
of  the  said  alleged  ])retended  taxes  have  been  paid, 
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but  admits  that  the  tax  regularly  assessed  for  1907 
and  which  accrued  and  was  properly  a  preferred 
claim  and  lien  for  taxes  and  which  accrued  prior  to 
the  6th  day  of  November,  1907,  was  duly  paid;  that 
as  to  whether  or  not  the  amounts  for  the  years  1 908, 
1909  and  1910,  as  specified  in  said  Paragraph  III, 
are  the  amount  of  taxes  assessed  and  levied,  this 
receiver  hath  no  knowledge  or  information  suffic- 
ient to  form  a  belief,  and  therefore  denies  the  same, 
calling  for  proof  in  that  particular;  but  this  re- 
ceiver expressly  denies  that  any  taxes  for  the  years 
1908,  1909  or  1910  were  duly  or  at  all  or  ever  reg- 
ularly or  at  all  or  ever  assessed  or  levied  upon  and 
against  the  personal  property  so  held  and  in  the 
charge  of  the  receiver  herein  under  direction  of  this 
court. 

This  receiver  denies  each  and  every  matter  and 
thing  stated  and  alleged  in  Paragraph  I\^  in  said 
pretended  petition  in  intervention,  lines  5  to  8,  page 
3  thereof,  and  every  part  of  the  same  and  the  whole 
thereof ;  and  doth  deny  that  any  of  said  sum  what- 
ever arising  as  alleged  is  or  can  be  a  first  or  prior 
or  any  lien  or  claim  upon  any  of  the  property  in  the 
hands  of  this  your  receiver. 

And  in  and  about  the  matters  and  things  in  said 
])retended  petition  in  intervention  on  behalf  of  Mult- 
nomah County  and  R.  L.  Stevens,  Sheriff  and  ex 
officio  Tax  Collector  thereof  in  the  State  of  Oregon, 
alleged,  this  receiver  doth  say  that  all  of  the  officers 
of  Multnomah  County  as  well  as  said  R.  L.  Stevens, 
Sheriff  and  ex  officio  Tax  Collector  thereof,  at  all 
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times  knew  and  were  informed  that  on  and  after  the 
6th  day  of  November,  1907,  all  of  the  property  and 
assets  of  The  Title  Guarantee  &  Trust  Company 
came  into  the  custody  of  the  United  States  Circuit 
Court  in  and  for  the  District  of  Oregon  then  sitting, 
afterwards  and  now  the  above  entitled  court  by  vir- 
tue of  the  act  approved  and  passed  March  3,  1911, 
by  the  Congress  of  the  United  States,  and  that  at 
the  time  of  the  purported  levies  and  assessments 
said  property  then  was  and  ever  since  has  been  and 
now  is  in  the  custody  of  said  court  and  under  the 
administration  of  the  law  and  procedure  thereof 
being  administered  upon  in  proceedings  to  liquidate 
and  wind  up  The  Title  Guarantee  &  Trust  Company. 

That  all  of  said  property  against  which  said  pre- 
tended assessment,  levy  and  lien  are  charged  to  ex- 
ist and  are  alleged  to  have  been  made  consists  of  and 
was  personal  property  estimated  by  the  Assessor  of 
Multnomah  County  to  be  then  in  possession  of  The 
Title  Guarantee  &  Trust  Company,  whereas  in  truth 
and  in  fact  the  said  Assessor,  B.  D.  Sigier  of  Mult- 
nomah County,  then  well  knew  and  knows  now  that 
all  of  the  personal  property  against  which  assess- 
ment w\is  made  and  said  pretended  tax  asserted  and 
levied  was  personal  property  in  the  custody  of  the 
law  in  the  possession  of  this  court  in  the  liquidation 
and  winding  up  of  The  Title  Guarantee  &  Trust 
Company,  and  not  otherwise  owned  or  possessed. 

That  all  of  said  personal  property  against  which 
said  pretended  tax  for  the  years  1908,  1909  and  1910 
is  alleofed  to  have  been  levied  and  made  was  and  is 
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held  by  said  receiver  for  the  benefit  of  a  large  and 
multitudinous  number  of  creditors,  savings  deposit- 
ors and  general  claimants  of  The  Title  Guarantee  & 
Trust  Company,  the  major  part  of  whom,  if  not  all, 
as  to  which  this  receiver  for  the  obvious  reason  of 
the  multitudinous  number  of  the  same  cannot  specify 
in  particular,  were  assessed  in  their  own  names  and 
right  for  personal  property  taxes  in  respect  of  the 
amounts  of  personal  property  then  held  by  them 
and  being  liquidated  and  wound  up  in  these  proceed- 
ings for  the  benefit  of  said  creditors ;  that  Multno- 
mah County  and  R.  L.  Stevens,  Sheriff  and  ex  of- 
ficio Tax  Collector  thereof,  has  received  and  ob- 
tained from  said  persons  their  due  proportion  of  per- 
sonal property  tax;  that  to  assert  and  claim  against 
the  receiver  for  the  years  1908,  1909  and  1910  ac- 
cordingly further  tax  upon  personalty  is  double,  ex- 
cessive, non-uniform  taxation  without  warrant  of 
law. 

That  American  Surety  Company  of  New  York,  a 
large  claimant  in  the  personal  property  and  assets 
of  The  Title  Guarantee  &  Trust  Company,  paid  to 
the  State  of  Oregon  vast  sums  of  money  in  liquida- 
tion of  the  State  of  Oregon  claims  arising  in  The 
Title  Guarantee  &  Trust  Compan}^  transactions  con- 
ducted by  it  with  respect  to  State  moneys ;  and  by 
the  payment  thereof  became  subrogated  to  and  stood 
in  the  place  of  a  large  number  of  claims  and  de- 
mands against  The  Title  Guarantee  &  Trust  Com- 
pany which  are  the  subject  of  the  taxation  alleged 
in  the  pretended  petition  in  intervention  for  the  very 
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years  of  1908,  1909  and  1910,  in  addition  to  which 
said  American  Surety  Company  of  New  York  paid 
its  tax  to  the  said  State  of  O/regon  as  required  by 
law  for  and  in  respect  of  the  business  done  by  it  in 
said  State  and  upon  the  subrogated  demands  aris- 
ing by  reason  of  the  aforesaid  transactions. 

That  Hkewise  Wilham  M.  Ladd,  intervenor  here- 
in and  petitioner  by  virtue  of  his  agreements  of 
guaranty  for  ahovN  ed  and  approved  claims  of  de- 
positors against  The  Title  Guarantee  &  Trust  Com- 
pany, inckiding  savings  deposits  and  other  accounts, 
himself  paid  and  discharged  personal  property  tax- 
es for  the  years  specified  in  the  alleged  petition  in 
intervention  upon  moneys,  accounts  and  demands 
all  of  them  severally  included  in  the  subrogations 
arising  to  him  by  reason  of  the  advances  of  money 
under  said  guaranties  for  the  benefit  of  the  deposi- 
tors of  said  Title  Guarantee  &  Trust  Company,  as 
more  particular  reference  to  the  records  of  the  court 
herein  in  these  proceedings  will  specifically  show, 
said  reference  being  now  thereunto  had. 

That  over  and  beyond  these  particular  instances 
large  numbers  of  other  persons  too  numerous  to 
mention  and  whom  this  receiver  cannot  particularly 
specify  likewise,  as  hereinbefore  generally  alleged, 
paid  personalty  taxes  upon  personal  property  arising 
from  and  out  of  the  affairs  of  The  Title  Guarantee 
&  Trust  Company  in  their  particular  names  as- 
sessed. 

That  Multnomah  County  and  R.  L.  Stevens,  Sher- 
iff and  ex  officio  Tax  Collector  thereof  in  the  State 
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of  Oregon,  should  not  now  be  allowed  or  heard  to  al- 
lege and  say  that  an  alleged  or  pretended  independ- 
ent assessment  and  levy  against  personal  property  in 
the  possession  of  said  receiver  could  or  should  be 
collected  from,  or  was  a  preferred  or  prior  or 
first  or  any  lien  whatsoever  upon  property,  funds 
and  assets  now  in  the  possession  of  said  receiver. 

And  in  this  behalf  this  receiver  further  presents 
and  alleges  that  upon  all  realty  found  as  part  of  the 
assets  of  The  Title  Guarantee  &  Trust  Compan}^ 
and  upon  which  the  burden  and  expense  of  raising 
revenue  for  the  government  of  the  State  and  munic- 
ipalities of  Oregon  were  properly  and  duly  assessed 
giving  taxation  at  the  rate  and  in  the  amount  and 
for  the  times  specified  in  said  alleged  petition  in 
intervention,  said  taxes  were  duly  paid. 

But  forasmuch  as  this  is  and  was  a  proceeding 
for  the  liquidation  and  winding  up  of  The  Title 
Guarantee  &  Trust  Company,  all  of  the  personal 
property  and  transitory  assets  of  the  said  Title 
Guarantee  &  Trust  Compan}^  came  in  and  within  the 
exclusive  administration  of  this  court  and  as  afore- 
said, the  custody  of  the  law,  and  there  was  no  person 
other  than  those  entitled  to  receive  the  same  against 
whom  any  personal  pro]:)erty  tax  could  be  assessed. 

The  personal  property  taxes  in  the  State  of  Ore- 
gon are  under  the  laws  of  taxation  and  revenue  in 
said  State,  and  were  for  the  years  1908,  1909  and 
1910,  assessal^le  and  leviable  only  against  the  ])er- 
son,  i.e.,  /;/  /^crsonaui  and  not  /;/  rem. 

That  the  pretended  assessments  for  1908,   1909 
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and  1910  of  personal  property  tax  against  said  re- 
ceiver, if  made  as  alleged  in  said  petition  in  inter- 
vention of  the  said  County  of  Multnomah  and  R.  L. 
Stevens,  Sheriff  and  ex  officio  Tax  Collector  there- 
of in  the  State  of  Oregon,  were  illegal  and  void." 
and  doth  make  the  same  a  part  of  this  answer  herein  in 
so  far  as  the  same  is  material  and  relates  to  the  same 
subject  matter  of  taxation  upon  personal  property  for 
the  years  set  forth  in  the  petition  of  the  said  Evans. 

And  further  answering  this  receiver  doth  say  it  was 
w^ell  known  to  the  City  of  Portland  and  to  the  County  of 
Multnomah  and  to  the  State  of  Oregon  and  the  officials 
acting  for  them  in  the  assessment  and  levying  of  taxes 
that  on  the  6th  day  of  November,  1907,  The  Title  Guar- 
antee &  Trust  Com])any  w\is  not  a  person  in  law  against 
whose  property  an  assessment  for  personal  pro])erty  tax 
could  be  made  for  that  all  of  its  property,  real,  personal 
and  mixed,  w^as  then  in  the  hands  of  the  officers  of  this 
court  in  the  course  of  administration  in  the  winding  up 
and  liquidation  of  said  company  and  there  was  no  other 
persons  other  than  those  entitled  to  receive  the  proceeds 
thereof  against  whom  any  personal  property  tax  could 
be  assessed. 

That  an  assessment  made  against  The  Title  Guarantee 
&  Trust  Company  for  the  years  1908,  1909,  1910  and 
1911  in  the  sums  and  amounts  set  forth  in  the  petition  of 
the  said  Evans  are  not  valid  and  legal  assessments  in  law 
nor  in  accordance  with  law  so  as  to  entitle  the  City  of 
Portland,  the  County  of  Multnomah  or  the  State  of  Ore- 
gon to  enforce  the  same. 
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WHEREFORE,  your  receiver  prays  that  he  may  be 
reheved  of  and  from  the  entry  of  an  order  as  prayed  for 
in  the  petition  in  intervention ;  that  the  estate  in  his 
hands  and  under  the  administration  of  this  court  be 
declared  free  and  clear  of  any  claim  for  personal  property 
taxes  for  the  years  1908,  1909,  1910  and  1911 ;  that  the 
prayer  of  the  petitioners  be  denied  and  that  the  petitions 
in  intervention  herein  be  dismissed  and  that  the  receiver 
have  such  other,  further  and  different  relief  as  in  con- 
sonance with  equity  he  may  be  entitled  to. 

R.  S.  HOWARD,  Jr., 

Receiver. 
W.  C.  BRISTOL, 

Counsel  for  Receiver. 

[Endorsed]  :     Answer.     Filed  May  22,  1913. 

A.  M.  CANNON, 

Clerk. 

And  afterwards,  to  wit,  on  the  25  day  of  July,  1913, 
there  was  duly  filed  in  said  Court,  a  Demurrer, 
in  words  and  fig-ures  as  follow^s,  to  w^it: 

[Demurrer  to  Ansv^er  to  Petition  in  Intervention.] 

In  the  Distriet  Court  of  tJie  United  States  for  tJie 

District  of  Oregon,  NintJi  Judicial  Circuit, 

in  Equity. 

N.  COY, 

Complainant, 
vs. 
THE  TITLE  GUARANTEE    (S:    TRUST    COM? 
PANY,      a      corporation,      J.      THOR?,LIRN 
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ROSS,  GEO.  H.  HILL,  T.  T.  BURKHART, 
JOHN  E.  AITCHLSON  and  F.  M.  WARREN, 

Defendants. 

Li  the  matter  of  the  Insolvency  and  Receivership 
of  the  Title  Guarantee  &  Trust  Company. 

No.  3209. 

To  the  Honorable  Judges  of  the  above  entitled  Court: 
Come  now  the  petitioners,  the  County  of  Multno- 
mah, Oregon,  and  the  Sheriff  and  ex-officio  Tax  Col- 
lector for  said  County  and  State  and  demur  to  the 
new  matter  contained  in  the  answer  of  R.  S.  Howard, 
Jr.,  Receiver,  to  the  petition  in  intervention  filed 
herein  by  said  petitioners,  for  the  reason  and  upon  the 
ground  that  said  nevv'  matter  does  not  constitute  a  de- 
fense to  the  matters  and  tilings  set  forth  in  said  peti- 
tion, nor  does  it  set  forth  facts  sufficient  to  show  any 
reason  why  the  said  receiver  should  not  be  ordered  to 
pay  the  taxes  on  the  property  in  his  hands,  which  were 
assessed  and  levied  thereon  as  set  forth  in  said  peti- 
tion. 

EMMONS  &  WEBSTER, 
Attorneys  for  Petitioners. 

[Endorsed]  :    Demurrer  to  Answer.     Filed  July  25, 
1913. 

A.  M.  CANNON, 

Clerk. 

And  afterv/ards,  to  wit,  on  the  23  day  of  March,  1914, 
there  was  duly  filed  in  said  Court,  an  Opinion,  in 
words  and  figures  as  follows,  to  wit: 
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[Opinion  of  the  Court.] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

N.  COY, 

Complainant, 
vs. 
THE  TITLE  GUARANTEE  &  TRUST  COM- 
PANY, a  Corporation,  J.  THORBURN 
ROSS,  GEORGE  H.  HILL,  T.  T.  BURK- 
HART,  JOHN  E.  AITCHISON  and  F.  M. 
WARREN, 

Defendants. 

W.  C.  Bristol  for  the  Receiver, 

Walter  H.  Evans,  District  Attorney  for  Multnomah 
County, 

Emmons  &  Webster  for  Petitioners. 
WOLVERTON,  District  Judge: 

Tv/o  ]3etitions  in  intervention  have  been  filed  in  the 
above  matter  by  Multnomah  County,  praying  that 
the  receiver  be  required  to  pay  the  State,  County, 
School  and  Municipal  taxes  assessed  against  The 
Title  Guarantee  &  Trust  Company,  on  certain  per- 
sonal property,  for  the  years  1908  to  1911,  inclusive, 
with  penalties  and  interest. 

A  receiver  was  appointed  for  The  Title  Guarantee 
and  Trust  Company  by  this  court  on  November  6, 
1907,  and  the  taxes  which  it  is  sought  to  have  paid 
were  assessed  against  the  company  a  part  of  the  time 
in  its  name  alone,  and  a  part  of  the  time  in  tlie  name 
of  the  com])any,  R.  S.  Howard,  Jr.,  Receiver. 
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The  receiver  resists  payment  on  several  grounds. 
First,  it  is  urged  that  the  law  has  made  no  provision 
for  the  assessment  of  receivers,  and,  having  made 
none,  they  are  not  taxahle  as  such. 

As  it  respects  assessment  and  taxation,  the  statute 
of  Oregon  has  made  all  propert}^,  v\diether  real  or  per- 
sonal, subject  thereto.  Section  3551  Lord's  Oregon 
Laws.  By  section  3560  it  is  required  that  every  per- 
son shall  be  assessed  as  to  his  personal  property, 
whether  owned  by  him  or  under  his  control  as  trustee, 
guardian,  executor  or  administrator,  in  the  county  in 
which  he  resides.  Section  3563  provides  that  per- 
sonal property  of  every  private  corporation  is  liable 
to  taxation  in  the  same  manner  as  the  personal  prop- 
erty of  a  natural  ])erson,  and  shall  be  assessed  in  the 
name  of  such  corporation,  in  the  county  where  its 
principal  place  of  business  is,  unless  otherwise  special- 
h^  provided  by  \'^i\\\  The  manner  of  assessment  is  pro- 
vided by  section  3593,  which  requires  the  assessor  to 
set  down  on  his  roll,  first,  the  names  of  all  ])ersons  as- 
sessable in  his  county,  and,  among  others,  the  taxable 
personal  property  owned  by  or  to  be  taxed  to  such 
person.  These  are  the  principal  provisions  of  the 
statute  which  in  any  way  affect  the  present  contro-, 
versy,  and  it  is  clear  that  ample  provision  is  made 
thereb}^  for  the  assessment  of  a  corporation. 

But  it  is  urged  that  "We  are  dealing  with  propert}^ 
here  represented  by  a  court  through  its  receiver,  and 
there  is  no  method  of  assessment  provided  for  cor- 
porate property." 

The  appointment  of  a  receiver  by  a  court  does  not 
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destroy  the  entity  of  the  corporation.  It  yet  remains 
with  corporate  power,  at  least  for  the  purpose  of  wind- 
out  the  business  of  the  concern,  for  it  is  corporation 
business  ahvays  that  the  receiver  transacts. 

All  property  being  taxable,  and  corporations  being 
liable  to  taxation,  it  is  inconceivable  that  a  suit  in 
chancery  and  the  appointment  of  a  receiver  by  opera- 
tion of  law  withdraws  the  corporate  property  from 
the  power  of  assessment  and  taxation.  Nor  was  it 
necessary  that  the  receiver  should,  eo  nomine,  be  des- 
ignated as  a  person  subject  to  assessment  and  taxa- 
tion. He  is  but  an  arm  of  the  court  in  the  manage- 
ment of  the  corporation  property,  v/hether  it  be  as  a 
going  concern  or  in  process  of  dissolution,  and  the 
court  holds  the  property  subject  to  all  the  burdens 
and  limitations  to  which  the  corporation  itself  was 
subject  under  the  law,  and  one  of  these  is  the  liability 
to  taxation  as  a  natural  person.  I  am  clear  that  a  re- 
ceivership does  not  withdraw  the  corporation  from 
that  liability.    As  is  said  by  Mr.  Chief  Justice  Fuller: 

''Undoubtedly  property  so  situated  (in  custodia  leg- 
is)  is  not  thereby  rendered  exempt  from  the  imposi- 
tion of  taxes  by  the  government  within  whose  juris- 
diction the  property  is,  and  the  lien  for  taxes  is  su- 
perior to  all  other  liens  whatsoever,  except  judicial 
costs,  when  the  property  is  rightfully  in  the  custody  of 
the  law." 

In  Re  Tyler,  149  U.  S.  164,  182. 

And  it  has  been  held  that  property  in  the  hands  of 
a  receiver  is  properly  assessable  as  the  property  of  the 
corporation.    Fed.  Cas.  No.  13405. 
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Nor  is  it  important  to  whom  the  assessment  is 
made,  whether  to  the  corporation  or  to  the  receiver. 
It  is  not  vital  to  the  validity  of  the  tax.  Wiswall  v. 
Kmiz,  173  111.  110. 

Under  the  system  for  tax  collections  within  this 
state  a  tax  does  not  become  a  debt,  and  an  action  at 
law  does  not  lie  for  its  recovery.  Nor  is  the  tax  upon 
personal  property  made  a  lien  thereon,  nor  does  any 
lien  attach  until  a  warrant  is  levied,  and  it  may  hap- 
pen, as  where  the  property  of  the  person  taxed  is  tak- 
en into  another  state  or  disposed  of,  that  the  tax  col- 
lector will  be  left  remediless  in  forcin^^  collections. 
Marion  County  v.  Woodburn  Mercantile  Co.,  60  Or. 
367. 

But  where  property  remains  within  the  jurisdic- 
tion and  within  the  hands  of  the  ])erson  taxed,  there 
is  no  impediment  to  the  enforcement  of  the  payment 
of  the  personalty  tax  assessed  against  him. 

It  is  beyond  question  at  this  date  that  when  a  court 
has  appointed  a  receiver,  his  possession  is  the  posses- 
sion of  the  court  for  the  benefit  of  the  parties  to  the 
suit  and  all  concerned,  and  cannot  be  disturbed  with- 
out proper  leave  of  the  court.  In  re  Tyler,  supra ; 
Barton  v.  Barbour,  104  U.  S.  126;  Krippendorf  v. 
Hyde  and  Another,  110  U.  S.  276. 

Property  so  held  may  be  said  to  be  in  equitable 
sequestration  to  answer  the  purposes  of  the  receiver- 
shi]:),  and  if  it  is  sougdit  to  enforce  an  equitable  lien 
or  other  demand  which  is  a  rightful  charge  against 
the  property,  it  must  be  done  by  leave  and  under  the 
sanction  of  the  court  so  having  the  possession.     The 
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levy  of  a  tax  warrant  is  a  sequestration,  like  the  levy 
of  an  ordinar}^  fiere  facias.  Hence  such  levy  could 
not  in  any  greater  degree  be  permitted  to  disturb  the 
court's  possession  without  its  explicit  sanction  previ- 
ously procured.  Ex  parte  Huidekoper  et  al.,  55  Fed. 
709;  Oakes  v.  Myers,  68  Fed.  807;  Ledoux  v.  La  Bee, 
83  Fed.  761. 

In  the  present  case  there  has  been  no  attempt  to 
levy  a  warrant,  but  it  is  urged,  going  back  of  the  war- 
rant, that  there  was  no  authority  for  the  assessor,  the 
property  being  in  custodia  legis,  to  assess  the  prop- 
erty, or  for  the  proper  officers  to  levy  the  tax,  with- 
out leave  of  the  court,  and  that  the  tax  therefore  is 
without  validity,  and  should  not  be  ordered  paid  out 
of  the  estate. 

Seeing  that  property  in  the  hands  of  a  receiver  is 
subject  to  assessment  and  taxation,  I  am  of  the  opin- 
ion that  the  assessment  and  levy  of  the  tax,  since  an 
invasion  of  the  possession  of  the  receiver  is  unneces- 
sary to  effect  the  purpose,  is  regular  and  valid.  Being 
so,  it  is  the  duty  of  the  court  to  require  payment  of 
the  taxes  levied  if  there  be  funds  in  the  hands  of  the 
receiver  applicable  thereto.  It  was  so  held  by  the 
Supreme  Court  of  Missouri  where,  as  in  this  state,  a 
personalty  tax  was  not  a  lien  upon  the  property  taxed, 
and  wliere  also,  as  here,  the  state  has  the  right  to  pay- 
ment out  of  the  assets  paramount  to  other  creditors. 
Oreeley  v.  The  Provident  Savings  Bank  et  al,  98  Mis- 
souri 458. 

"Having  such  paramount  right,"  says  the  court  in 
Central  Trust  Co.  v.  N.  Y.  C.  &  N.  R.  R.  Co.,  110  N.  Y. 
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250,  257,  ''the  court  may,  in  its  discretion,  listen  to 
the  petition  of  the  state,  through  its  attorney  general, 
and  direct  its  officer  to  make  the  payment  asked  for." 

Indeed,  the  court  may  not  only  do  so,  but  there  is 
an  imperative  duty  incumbent  upon  it  to  take  cogniz- 
ance of  the  laws  of  the  state  relative  to  assessment 
and  taxation,  and  to  require  of  its  receivers  payment 
of  such  taxes  as  are  just  and  regularly  levied,  out  of 
any  assets  they  may  have  in  their  hands  applicable 
thereto.  See  In  re  Tyler,  supra,  and  George  et  al  v. 
St.  Louis  Cable  &  W.  Ry.  Co.,  44  Fed.  117,  119. 

This  renders  it  clear  that  taxes  levied  upon  the  per- 
sonalty of  the  corporation  for  the  years  1908,  1909, 
1910,  and  1911,  should  be  discharged,  and  equally 
clear  that  the  court  sh.ould  direct  the  receiver  to  pay 
them. 

But  it  is  further  urged  that  the  receiver  should  not 
be  required  to  pay  the  penalty  and  interest,  notwith- 
standing the  taxes  have  been  long  delinquent.  Of 
this  we  may  now  inquire. 

Taxes  under  the  statute  governing,  as  it  relates  to 
the  collection  of  these  now  in  controversy,  were  made 
payable  on  the  first  Monday  of  April  of  each  year, 
with  the  provision  that  if  one-half  of  such  taxes  were 
paid  by  the  15th  day  of  March,  the  time  of  payment 
for  the  remaining  one-half  should  be  extended  until 
the  first  Monday  of  October.  It  is  further  provided, 
however,  that  should  the  remaining  lialf  not  be  paid 
on  the  first  Monday  in  October,  the  taxpayer  should 
be  subject  to  a  penalty  of  ten  per  cent  on  the  amount 
of  the  taxes  remaining  due,  and  also  ht  subject  to  the 
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payment  of  12  per  cent  interest  thereon  from  the  first 
Monday  in  April  until  paid.  Section  3682  Lord's 
Oregon  Laws.  By  the  following  section  it  is  made  the 
duty  of  the  tax-collector  immediately,  on  the  first 
Monday  of  May  in  each  year,  to  proceed  to  collect 
all  taxes  levied  whereof  one-half  was  not  paid  on  or 
before  the  first  Monday  of  April.  And  so  also  to  col- 
lect all  taxes  that  might  remain  unpaid  by  the  first 
Monday  of  October,  together  with  the  penalty  of  10 
per  cent  and  the  interest  thereon  at  12  per  cent  per 
annum. 

It  will  be  seen  that  a  direct  penalty  is  imposed  for 
nonpayment  of  taxes  when  due,  but  there  is  a  further 
burden  imposed  upon  the  taxpayer  to  pay  interest  at 
the  rate  of  12  per  cent  per  annum.  This  interest  is 
double  the  legal  rate  of  interest  otjierwise  fixed  by 
statute,  and  is  above  the  rate  which  parties  may 
charge  by  express  agreement.  While  the  statute  calls 
it  interest,  it  is  very  obvious  that  it  operates  as  a  pen- 
alty, and  I  am  impelled  to  the  conclusion  that  the  ex^ 
action  of  the  10  per  cent  and  the  12  per  cent  called  in- 
terest must  each  be  regarded  as  in  effect  a  penalty  for 
the  nonpayment  of  taxes  when  due. 

Now,  in  the  case  at  bar  the  taxing  officers  were 
early  advised  that  the  receiver  would  resist  the  pay- 
ment of  taxes  assessed  against  personal  property 
within  his  hands.  This  before  any  of  the  taxes  in 
question  were  levied.  While  it  may  be  the  duty  of 
the  receiver  to  pay  the  taxes  legitimately  due,  or  to 
apply  to  the  court  for  authority  to  do  so,  yet  when  a 
question  has  arisen  touching  the  validity  of  the  tax. 
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and  the  taxing  officers  are  advised  of  that  fact,  the 
duty  is  all  the  more  incumbent  upon  the  tax  collector 
to  proceed  promptly  in  the  proper  way  to  require  the 
payment  of  such  tax.  Under  present  conditions,  there 
was  no  way  for  the  tax  collector  to  proceed  other  than 
to  apply  to  the  court  for  an  order  requiring  the  pay- 
ment by  the  receiver.  In  such  procedure  the  legality 
of  the  tax  could  well  be  determined,  and,  if  found 
proper,  the  order  for  payment  would  reasonably  fol- 
low. 

But  the  tax  collector  was  not  required  to  enforce 
collection  until  after  the  taxes  became  delinquent.  He 
should  have  proceeded  immediately,  however,  on  the 
first  Monday  in  May  of  each  year.  At  this  time  the 
penalty  of  10  per  cent  had  been  incurred,  and  the  in- 
terest at  12  per  cent  had  accrued  for  the  time  inter- 
vening from  the  first  Monday  in  April.  If  prompt  ap- 
plication had  been  made  to  the  court,  further  penalty 
would  not  have  been  visited  upon  the  receiver.  I 
think  this  should  have  been  done,  and  the  tax  collector 
should  not  have  waited  one,  two,  three  and  four  years 
before  attempting  to  enforce  the  tax  in  the  only  way 
in  which  it  could  be  done.  For  this  reason,  I  am  not 
inclined  to  burden  the  estate  with  the  accruing  in- 
terest from  and  after  the  first  Monday  in  May  each 
year  as  it  relates  to  the  taxes  for  the  several  years 
involved.  This  conclusion  is  sustained  by  the  ])rin- 
ciple  announced  in  the  cases  of  County  Com'rs  of 
Prince  George's  Co.  &c.  v.  Clarke  &  Berry,  2>6  Mary- 
land 206,  and  Blakistone  v.  State,  117  Maryland,  237. 
The  receiver  will  therefore  be  directed  to  pay  the 
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State,  County,  School  and  Municipal  taxes  for  the 
years  1908,  1909,  1910  and  1911,  together  with  the 
penalty  of  10  per  cent  on  the  amount  of  the  tax  for 
each  year,  and  the  interest  of  12  per  cent  accruing 
between  the  first  Monday  in  April  and  the  first  Alon- 
day  in  May,  and  such  will  be  the  order  of  the  court. 

And  afterwards,  to  wit,  on  the  27  day  of  March,  1914, 
there  was  duly  filed  in  said  Court,  a  Petition  for 
Rehearing,  in  words  and  figures  as  follows,  to 
wit: 

[Petition  for  Rehearing.] 

Ill  the  Distriet  Court  of  tJie  United  States  in  and  for  the 

Diistriet  of  Oregon,  Ninth  Judicial  Circuit, 

in  Equity. 

N.  COY, 

Complainant, 

vs. 

THE  TITLE  GUARANTEE  &  TRUST  COMPANY, 

a     corporation,       J.       THORBURN       ROSS, 

GEORGE    H.    HILL,    T.    T.    BURKHART, 

JOHN  E.  AITCHISON  and  F.  M.  WARREN, 

Defendants. 

In  the  Matter  of  the  Insolvency  and  Receivership  of 
The  Title  Guarantee  &  Trust  Company. 

No.  3209. 

In  the  Matter  of  the  Intervention  of  Multnomah  Coun- 
ty for  Personal  Property  Taxes. 

Petition  upon  the  part  of  the  Receiver  for  a  rehearing 
against  the  decision  given  and  rendered  herein  on  the 
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23rd  day  of  March,  1914,  as  per  copy  of  opinion  filed. 
To  the  Honorable  Judges  of  the  Above  Entitled  Court : — 
The  receiver  herein  recognizing  the  rule  that  requires 
him  to  abide  by  the  directions  and  orders  of  the  Court 
herein,  but  respectfully  deeming  it  his  duty  to  call  to  the 
Court's  attention  matters  and  things  which  it  may  have 
overlooked  and  to  cause  it  to  be  more  fully  informed, 
and  deeming  that  the  Court  has  overlooked  and  not  fully 
informed  itself  upon  the  matters  and  things  relative  to 
♦•.he  intervention  of  Multnomah  County  for  the  payment 
of  personal  property  taxes,  doth  represent  and  show  that 
a  reconsideration  and  rehearing  should  be  had  of  the 
determination  or  decision  reached  by  the  Court  on  the 
2v3rd  of  March,  1914,  as  per  o])inion  herein  filed,  for  the 
following  reasons : — 
i^IRST, 

That  the  Court  did  not  decide  or  determine  and  ap- 
parently overlooked  the  Fourth  contention  of  the  receiver 
in  the  main  brief  at  page  2  reading^  as  follows : — 

"FOURTH.  That  all  of  the  so-called  personal 
property  mentioned  in  the  intervening  petitions,  if 
assessed  to  The  Title  Guarantee  &  Trust  Com- 
pany, has  been  and  was  doubly  assessed,  for  that 
all  of  such  property  v/.as  the  property  of  the  credit- 
ors and  claimants  who  presented  their  claims  to  the 
receiver  and  had  said  claims  approved  and  allowed 
during  the  times  and  for  amounts  which  re])resented 
the  actual  conversion  of  the  personal  property  of 
The  Title  Guarantee  &  Trust  Company  into  liqui- 
dated assets  which  were  in  turn  distributed  to  said 
creditors  and  claimants  who  in  turn  paid  personal 
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property  taxes  assessed  to  each  of  them  individ- 
ually, and  hence  it  is  not  competent  for  Multnomah 
County  to  claim  that  during  the  same  time  and  in 
respect  to  the  same  property  other  personal  prop- 
erty taxes  could  he  assessed  against  and  collected 
from  The  Title  Guarantee  &  Trust  Company  or  its 
estate." 
SECOND. 

That  the  Court  apparently  in  its  opinion  construes  The 
Title  Guarantee  &  Trust  Company,  as  in  other  like  cases, 
a  going  concern  for  the  purpose  of  considering  the  suh- 
mission  of  property  belonging  to  it  to  taxation,  but  in 
this  the  Court  has  overlooked  and  has  not  decided  upon 
the  Fifth  ground  of  the  receiver's  contention  which  is 
set  forth  on  page  3  of  the  main  brief  herein,  to-wit : — 

''FIFTH.  The  affairs  of  The  Title  Guarantee 
&  Trust  Company  are  not  in  the  nature  of  an  oper- 
ated concern  kept  alive  by  a  receivership  and  ad- 
ministered by  the  court,  but  upon  the  2nd  day  of 
November,  1907,  it  became  insolvent,  admitted  its 
insolvency,  its  officers  came  into  court  and  sur- 
rendered the  company  to  the  court,  the  court  took 
possession  of  it,  appointed  its  receiver  and  there  has 
been  no  corporate  management  subsequent  to  such 
control,  except  only  for  the  purpose  of  a  more  full 
and  better  administration  of  this  court." 
THIRD. 

That  for  so  nuich  of  the  property  as  was  assessed  to 
The  Title  Guarantee  &  Trust  Company  only  and  not  to 
R.  S.  Howard,  Jr.,  receiver  thereof,  the  Court  has  over- 
looked and  decided  apj^rently  for  the  payment  of  all  of 
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said  tax  or  taxes  as  if  the  same  had  in  the  first  place 
been  assessed  against  a  g'oing  concern  temporarily  in- 
volved in  a  receivership,  while  the  records  and  facts  of 
record  in  this  proceeding  and  in  this  Court  show  The 
Title  Guarantee  &  Trust  Company  did  not  during  any  of 
the  times  and  was  not  during  any  of  the  times  said  taxes 
claimed  for  are  purported  to  have  been  assessed  doing 
any  business  in  the  State  of  Oregon  and  this  was  a  point 
made  on  the  argument  and  in  the  briefs  and  not  passed 
on  by  the  Court  in  its  decision,  the  main  brief  on  the 
question  on  this  point  saying,  at  bottom  of  page  4  and 
top  of  page  5,  as  follows :  — 

''But  this  receivership  is  not  a  receivership  of  a 
going  concern  nor  during  the  ])endency  of  the  liti- 
gation, but  is  an  actual  administration  by  the  court 
of  corporate  pro])ertv  surrendered  not  only  by  the 
corporate  entity  itself,  but  by  the  officers  represent- 
ino-  it  and  given  into  the  possession  of  the  court  for 
the  purpose  of  being  administered  and  distributed 
to  creditors,  who,  as  the  administration  has  pro- 
ceeded, have  themselves  been  assessed  upon  the 
amounts  of  personalty  coming  into  their  posses- 
sion." 
And  again  at  page  10  of  said  main  brief  as  follows: — 
"BUT  IN  THIS  CASE  WE  ARE  NOT  PRE- 
SENTED WITH  A  SITUATION  UPON  EITH- 
ER PETITION  OF  A  TAX  ACTUALLY  AT- 
TACHING TO  PROPERTY  PREVIOUS  TO 
ANY  POSSESSION  BY  THE  COURT.  THE 
TAX  FOR  1907  COULD  NOT  BE  LEVIABLE 
AS  A  MATTER  OF  LAW  UNTIL  AFTER  THE 


Title  Guar.  &  Trust  Co.  55 

1st  OF  JANUARY,  1908,  AND  THE  BOARD  OF 
EQUALIZATION  DID  NOT  SIT  AND  DE- 
TERMINE THE  TAX  ROLL  ASSESSMENT 
UNTIL  OCTOBER,  1907,  AND  BEFORE  THE 
AMOUNT  OF  THE  TAX  COULD  BE  COM- 
PUTED FOR  THE  YEAR  1908  ALL  OF  THE 
PROPERTY  OF  THE  TITLE  GUARANTEE  & 
TRUST  COMPANY  HAD  PASSED  INTO 
POSSESSION  OF  THE  COURT,  HENCE  WE 
HAVE  NOT  A  CASE  PRESENTED  HERE 
WHICH  IS  LIKENED  TO  THE  CASES  THAT 
ORDINARILY  ARISE  IN  THE  MATTER  OF 
IMPOSITION  OF  TAXES  UPON  GOING  RE- 
CEIVERSHIPS." 
FOURTH. 

It  was  a  proposition  made  in  the  main  brief  and  ample 
authority  was  cited  showing  the  practice  in  the  State  of 
Oregon  to  be  fixed  in  that  regard  that  it  is  the  law  of 
the  State  of  Oregon  that  a  Court  of  equity  is  without 
power  to  render  a  money  judgment  for  the  amount  of 
personal  property  taxes,  but  said  point  was  apparently 
overlooked  by  the  Court  and  the  cases  cited  in  the  main 
brief  on  page  1 1  not  considered  by  it,  the  said  point  ])eing 
made  in  language  and  cited  cases  as  follows : — 

"Furthermore,  it  is  the  law  in  the  State  of  Ore- 
gon that  a  court  of  equity  is  powerless  to  render  a 
money  judgment  for  the  amount  of  personal  prop- 
erty taxes. 

Phills  V.  Kelly,  12  Or.  213; 

Ming  Yue  v.  Coos  Bay  Railroad,  24  Or.  392 ; 

Steamer  v.  Scottish  Insurance  Co.,  33  Or.  65 ; 
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Denny  v.  McCown,  34  Or.  47; 
Multnomah  County  v.  Portland  Cracker  Co.,  49 
Or.  352." 
FIFTH. 

The  Court  apparently  overlooked  and  did  not  con- 
sider the  cases  cited  in  the  main  brief  on  page  13  as 
follows : — 

''Ex  parte  Chamberlain,  per  curiam  opinion,  55 

Fed.  704  to  709; 
Burleigh  v.  Chehalis  County,  75  Fed.  873 ; 
Virginia  Steel  &  Iron  Co.  v.  Bristol  Land  Co., 

88  Fed.  134; 
Pennsylvania  Steel  Co.  v.  New  York  City  Rail- 
.way  Co.,  193  Fed.  286;  same  case,  176  Fed. 
477." 
The  foregoing  cases  are  cited,  explained  and  applied 
on  pages  13  to  18  of  the  main  brief,  but  seem  to  have 
escaped  the  attention  of  the  Court. 
SIXTH. 

And  the  principle  differentiating  this  case  from  the 
class  of  cases  where  going  corporations  are  in  the  hands 
of  receivers  seems  to  have  been  overlooked  bv  the  Court 
in  applying  Central  Trust  Company  v.  New  York  City 
Northern  Railroad,  110  N.  Y.  256,  for  this  Court  does 
not  touch  upon  the  fact  that  where  a  corporation  sur- 
renders itself,  as  was  done  by  The  Title  Guarantee  & 
Trust  Company,  in  a  winding  up  suit  for  liquidation  of 
all  of  its  property  that  said  property  does  not  remain 
property  of  the  corporation,  but  becomes  and  is  prop- 
erty of  its  creditors ;  and  this  Court  overlooked  and  has 
not  determined  in  its   decision  the  question  that  such 
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property  so  belonging  to  creditors  was  not  in  the  mind 
of  the  framer  of  the  statutes  said  to  provide  for  the  as- 
sessment of  taxes  against  personal  property  of  a  cor- 
porate business  in  any  such  case. 
SEVEA'TH. 

The  decision  of  the  Court  as  given  seems  to  go  upon 
the  point  that  there  being  statutes  authorizing  the  as- 
sessment of  personal  property  that  such  personal  prop- 
erty is  assessable  in  the  hands  of  a  receiver  and  that  the 
receiver  should  pay  the  tax,  whereas  in  truth  and  in 
fact  there  is  no  such  statute  in  the  State  of  Oregon  pro- 
viding for  the  assessment  of  personal  property  in  the 
custody  of  the  law  and  in  the  course  of  liquidation 
through  a  Court  where  that  property  then  is  not  in  the 
physical  possession  of  any  one  other  than  the  Court ;  and 
in  this  regard  the  Court  further  overlooks  the  points 
made  in  the  argument  and  in  the  reply  brief  filed  De- 
cember 19,  1913,  herein,  in  which  reply  brief  the  fol- 
lowing was  presented  to  the  Court  which  it  has  appar- 
ently overlooked  in  the  opinion  now  rendered : — 

"The  position  of  the  counsel  for  the  intervener, 
Multnomah  County,  does  not  answer  the  legal  points 
presented  upon  argument  or  in  the  brief  of  the  re- 
ceiver first  filed. 

The  whole  position  of  the  intervenor  presupposes 
a  valid  tax  and  a  right  to  collect  that  tax  as  if  it  were 
assessed  against  The  Title  Guarantee  &  Trust  Com- 
pany as  a  going  concern. 

It  was  conceded  in  court  and  upon  the  argument 
that  The  Title  Guarantee  &  Trust  Company  ceased 
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to  be  a  going  concern  on  the  6th  day  of  November, 
1907. 

The  Title  Guarantee  &  Trust  Company  at  the 
time  of  the  assessments  made  in  the  record  and 
for  which  the  intervening  petitioner  seeks  rehef  was 
not  carrying  on  its  business.  It  was  closed.  It  had 
resigned  all  of  its  right  to  do  business.  There  was 
neither  vestige  of  control  nor  ownership  in  The 
Title  Guarantee  &  Trust  Company  of  any  of  the 
property  formerly  owned  by  it. 

At  the  time  of  the  pretended  assessments  the 
court  represented  the  business  and  was  conductino- 
it.  No  other  assessment  vv^as  attempted  to  be  made 
than  those  shown  upon  the  assessment  rolls  pro- 
duced in  court." 
EIGHTH. 

The  point  was  made  upon  the  argument  in  the  pre- 
sentation of  the  case  and  in  the  briefs  and  specificall}' 
called  to  the  attention  of  the  Court  again  on  pages  5  and 
6  of  the  reply  brief,  as  follows : — 

"THE  RECEIVER  HAS  ALL  ALONG  CON- 
TENDED THAT  THE  PETITIONS  IN  THIS 
CASE  WERE  NOT  SUFFICIENT  TO  JUSTI- 
FY A  RECOVERY.  IT  NOWHERE  APPEARS 
THAT  THE  COUNTY  OF  MULTNOMAH  EX- 
HAUSTED ITS  REMEDIES  AS  AGAINST 
THE  REAL  ESTATE  IN  THE  NAME  OF  OR 
CLAIMED  TO  BE  HELD  BY  THE  TITLE 
GUARANTEE  &  TRUST  COMPANY  AND  IT 
IS  ONLY  AGAINST  REAL  ESTATE  OR 
AGAINST  THE  PERSONAL  PROPERTY  IT- 
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SELF  LV  SrrU  THAT  THE  DELINQUENCY 
CAN  BE  ENFORCED  BY  A  WARRANT. 

These  proceedings  have  not  been  taken.  It  is 
admitted  by  counsel  they  could  not  take  them  be- 
cause it  would  be  a  sequestration  of  the  property 
in  the  hands  of  the  federal  court,  but  the  law  is 
that  the  remedies  prescribed  for  the  collection  of  the 
tax  is  exclusive.  It  therefore  follows  that  if  by 
reason  of  any  situation  the  county  could  not  exer- 
cise that  remjedy,  that  does  not  place  in  the  hands  of 
this  court  the  power  to  decree  a  money  judgment  in 
favor  of  the  county  against  the  receiver." 
NINTH. 

The  Supreme  Court  of  the  United  States  in  the  case 
of  United  States  v.  Whitridge,  227  U.  S.,  57  L.  Ed.  701, 
affirmed  the  decision  of  the  Pennsylvania  Steel  Co.  v. 
New  York  City  in  190  Fed.  777,  and  directly  applies 
the  principle  that  because  the  entity  of  a  corporation 
ceased  by  the  appointment  of  receivers  there  could  nec- 
essarily be  no  income  subject  to  return  as  against  the 
receivers  for  corporation  tax.  Now  the  very  point  of 
this  decision  is  that  if,  as  the  Court  now  holds  in  the 
opinion  it  has  rendered,  a  corporation  exists  for  the 
purpose  of  taxation  as  to  property  in  the  physical  pos- 
session of  its  receiver,  then  the  income  of  that  property 
would  necessarily  be  subject  to  taxation  under  the  acts 
of  congress,  but  the  Supreme  Court  of  the  LInited  States 
holds  that  it  is  not,  and  it  is  res])ectfully  submitted  that 
this  Court  in  its  decision  has  overlooked  entirely  the 
application  of  its  receiver's  contention  in  this,  to-wil : 
That  if  this  was  a  receivership  of  a  going  concern  and 
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the  property  being  run  and  not  wound  up  and  distrib- 
uted to  other  people  as  their  proved  and  allowed  claims 
as  determined  and  allowed  have  required,  there  would 
be  ground  for  application  of  the  cases  which  permit  taxes 
to  be  levied,  assessed  and  collected  against  receivership 
property;  and  it  is  submitted  that  the  decision  of  the 
Court  does  not  touch  this  view  of  the  case,  but  adopts 
the  other  rule,  namely,  that  taxes  are  always  assessable 
against  a  corporation  conducted  by  a  receiver  and  such 
a  rule  is  not  applicable  in  this  case  for  several  reasons : 
First,  there  is  no  law  to  justify  such  an  assessment; 
second,  the  evidence  of  the  assessments  as  made  were 
part  of  them'  to  The  Title  Guarantee  &  Trust  Company 
and  not  to  the  receiver  at  all ;  third,  the  assessments  as 
made  were  as  to  property  which  passed  into  the  hands 
of  the  distributees  who  are  likewise  assessed  upon  their 
personalty;  fourth,  there  is  not  in  the  statute  law  of  the 
State  of  Oregon  any  method  of  assessment  of  property 
in  the  hands  of  a  Court  being  wound  up  through  its 
processes  of  administration  for  the  benefit  of  creditors ; 
and,  fifth,  even  bankruptcy  courts  and  the  statutes  rela- 
tive to  administration  of  estates  provide  onlv  for  taxes 
in  esse  at  the  time  of  the  commission  of  the  act  of  bank- 
ruptcy or  the  death  of  the  testator  and  taxes  afterwards 
upon  personalty  are  ]^aid  not  by  the  bankruptcy  estate  or 
the  estate  of  the  decedent,  but  by  those  into  whose  hands 
the  property  is  distriluited. 
TENTH. 

The  Court's  opinion  apparently  disrewards  the  testi- 
mony and  evidence  taken  in  the  hearing  as  given  by  the 
witness  Chief  of  Field  Work  in  the  Assessor's  office  on 
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cross-examination  on  pages  39,  40,  41,  42,  43,  44  and  45, 
as  follows : — 

"O.  Did  you  find  out,  and  refresh  your  memory 
about  R.  S.  Howard,  Jr.,  Receiver,  business? 

A.  XO,  I  DIDNT  LOOK  ANY  FURTHER  IN 
REGARD  TO  IT,  MR.  BRISTOL. 

O.  I  WILL  CALL  YOUR  ATTENTION  TO 
INTERVENOR'S  EXHIBIT  2  AND  ASK  YOU  IF 
I  UXDERSTAXD  YOU  CORRECTLY  THAT 
TFIIS  RED  SHOWS  THAT  THE  SAME  SORT 
OF  AX  ARBITRARY  ASSESSMEXT  WOULD 
BE  MADE  TO  THE  TITLE  COMPAXY  FOR 
1909? 

A.     EXACTLY. 

O.  Exactly.  So  that  if  you  had  that  statement 
here  it  would  be  just  the  same  as  that  one? 

A.  IT  WOULD  BE  ABSOLUTELY  THE 
SAME.  THE  RED  IS  PUT  OX  THERE  FOR 
THE  BEXEFIT  OF  THE  ASSESSOR  IX  MAK- 
IXG  COMPARISOXS  EACH  YEAR. 

O.  I  AM  PARTICULARLY  AXXIOUS  TO 
KXOW  WHETHER  THE  XA:\IE  OF  THE  RE- 
CEIVER WOULD  BE  UPOX  THAT  ASSESS- 
MEXT OR  THAT  STATEMEXT  AT  ALL? 

A.     WELL,  THAT  I  COULD  XOT  TELL  YOU. 

O.     Well,  it  is  not  on  that  one,  is  it? 

A.  Xo.  That  I  could  not  tell  you.  But  the  amounts 
here  are  taken,  these  amounts  here  are  taken  from 
the  previous. 

•Q.     Yes,  I  understand  that;  the  previous  roll? 

A.     ^>s.     But  in  ree'ard  to  the  name,  whv,  I  could 
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not  tell  yon. 

Q.  Well  now,  this  roll  says,  'Title  Guarantee  & 
Trust  Co.',  don't  it? 

A.     Yes. 

O.     'Character  of  business,  banking'? 

A.  That  is  the  item,  the  statement  there,  althoug'h 
the  roll  might  include  even  more  than  that. 

0.  All  right;  let's  look  at  it.  6782,  line  45,  would 
represent  the  roll  for  1910,  wouldn't  it? 

A.     Yes,  sir. 

O.  That  is  on  Tntervenor's  Exhibit  2  and  is  the 
entry  that  shows  that  this  statement  was  entered? 

A.     Yes,  sir,  that  is  it  exactly. 

Q.  I  notice  on  here  in  blue  pencil,  'See  Maxwell 
before  entering.'     What  does  that  mean? 

A.  AVcll,  evidently  Mr.  Maxwell  asked  something 
in  regard  to  it.  Maybe  he  wrote  it  himself.  T  don't 
know  whether  he  did  or  not. 

O.  Why  was  it  that  Maxwell  was  alwa3^s  the  fel- 
low that  was  particularly  concerned  here  about  this 
Title  Guarantee  &  Trust  Company  tax  apparently? 

A.  Well,  that  I  don't  know,  otherwise  than  that 
he  was  chief  deputy  in  the  office.  Otherwise  I  could 
not  tell  you. 

'Q.  Now,  I  show  you  the  1909  roll  at  the  point  and 
place  where  line  46  a])pears,  and  ask  you  by  what  au- 
thority anybody  would  have  to  enter  the  name  of 
the  Receiver,  in  view  of  the  fact  that  you  told  us  this 
morning  on  your  direct  testimony  that  these  entries 
here  were  made  up  from  statements  previously  pre- 
pared and  that  this  statement,  Tntervenor's  Exhibit  2, 
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which  you  say  is  a  proper  one,  does  not  show  the  n:in:? 
R.  S.  Howard,  Jr.,  Receiver? 

A.  Well,  that  would  not  be  any  reason  why  that 
they  could  not  be  added  to  it,  because  it  is  not  a  tax 
roll  ^Ir.  Bristol. 

O.  Well,  but  T  am  g-etting  at  the  fact  that  you 
stated — 

A.      (Interrupting")     It  could  not  be — 

O.  (Interrupting)  Now,  wait  a  minute.  Did  I 
understand  you  correctly  that  the  foundation  for  the 
roll  itself  is  either  a  previous  blank  or  a  previous  state- 
ment either  actually  made  by  the  owner  or  arbitrarily 
made  by  the  Assessor? 

A.     Yes,  sir. 

O.     Is  that  true? 

A.     That  is  true. 

O.  Xow  then,  it  is  also  true,  isn't  it,  that  Inter- 
venor's  Exhibit  2,  you  told  us  was  the  same  by  reason 
of  these  red  letters  that  you  identify  it  by,  was  the 
same  for  1909  as  it  was  for  1910? 

A.     Yes,  sir.     These  items — 

O.      (Interrupting)     Xow  then,  these — 

Mr.  EAWNS:  (Interrupting)  Wait  until  he  gets 
his  answer  finished. 

Mr.  BRISTOL:    All  right.    Go  ahead. 

WITNESS:  These  items  are  absolutely  the  same. 
(Indicating.)  These  may  not  be  the  same,  because 
if  this  had  changed  hands  and  was  under  a  different 
name,  why,  these  items  would  appear,  as  this  was 
assessment  on  the  particular  property. 

Mr.  E\'ANS:     'This'  and  'these'  don't  sret  in  the 
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record. 

O.  (Mr.  Bristol)  So  yoit  did  have  some  informa- 
tion then  with  regard  to  the  future  whether  the  insti- 
tution chan^^ed  hands,  (Hd  you? 

A.     Oh,  sure. 

'Q.  Now,  as  a  matter  of  fact,  it  had  changed  hands 
prior  to  1909,  hadn't  it? 

A.  Yes ;  part  of  it  was  changed  hands  anyway,  be- 
fore that. 

Q.  No,  but  I  am  getting  at  the  actual  physical  sit- 
uation as  to  the  Title  Guarantee  &  Trust  Company. 
Did  not  you  as  one  of  the  Assessor's  deputies,  know 
that  the  Title  Guarantee  &  Trust  Company  went  into 
the  hands  of  this  court  on  November  2nd,  1907? 

A.  There  is  no  doubt  but  what  the  Assessor  knew 
it. 

0.     Yes;  all  the  time? 

A.     Then-  is  not  any  argument  about  that. 

O.  Well,  I  don't  know  whether  there  is  or  not. 
What  is  thi  fact?  You  people  representing  Multno- 
mah County  knew  that,  didn't  you?  It  was  published 
in  the  papers  and  everywhere  else? 

A.     There  is  no  doubt  about  it. 

Q.  No.  Now,  what  I  think  is  particular  material 
to  us  is  that  if  the  Receiver  on  the  one  hand  was  con- 
stantly contending,  or  making  it  appear,  that  there 
was  no  liability,  and  the  Assessor  was  making  it  ap- 
pear that  there  was  a  liability,  and  that  arbitrary  as- 
sessments were  made  in  this  way  all  the  time  to  get  a 
foundation  for  the  rolls,  how  it  came  about  that  when 
we  got  the  arbitrary  assessment  statement  produced, 
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the  Receiver's  name  is  not  on  it,  if  there  was  an  inten- 
tion to  assess  the  Receiver. 

A.  That  does  not  make  any  difference,  because 
this  is  not  a  roll. 

O.     Which  is  not  a  roll? 

A.  This  not  the  roll  until  after  it  is  accepted  as  a 
roll.  You  see,  this  is  simply  the  foundation  of  the  tax 
roll.  At  the  time  that  the  Assessor  marked  this  up, 
nov^ — 

Q.  (Interrupting)  What  you  are  referring  to  as 
^this',  is  book  6708  of  1909  tax? 

A.  Yes ;  any  book,  as  far  as  that  is  concerned,  that 
is  included  in  the  roll.  I  am  making  a  general  state- 
ment that  so  far  as  the  Assessor  was  concerned,  if  the 
day  before  he  turned  this  over  to  the  Board  of  Equal- 
ization he  had  got  information  that  these  safety  de- 
posit vaults  were  only  worth  five  hundred  dollars  he 
had  a  perfect  right  to  change  this  to  five  hundred  dol- 
lars. That  is  not  violating  any  part  of  the  law.  And 
if  he  found  R.  S.  Howard,  Jr.,  was  an  owner  of  a  part 
of  it  the  day  before  he  turned  it  over,  he  had  a  right  to 
add  R.  S.  Howard,  Jr's.  name  so  long  as  he  notifies 
him. 

'Q.     So  long  as  he  notifies  him  ? 

A.     Yes. 

O.  Have  you  got  any  proof  that  he  ever  notified 
him? 

A.     Yes. 

O.     What? 

A.  The  record  shows,  you  know,  the  date  of  the 
notification,  and  that  is  the  only  person  that  he  could 
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notify. 

O.  Where  is  the  record  of  notification  in  1909  that 
you  notified  the  Receiver? 

A.     We  haven't  got  it  here. 

O.  You  haven't  got  it  here.  Did  3^ou  notify  the 
Receiver? 

A.     I  alw^ays  do. 

Q.  Not  the  Title  Guarantee  &  Trust  Company,  but 
the  Receiver. 

A.  ALWAYS  DO,  BECAUSE  THE  ASSESSOR 
KNEW— THERE  IS  NO  DOUBT  BUT  WHAT 
HE  KNEW  THE  TITLE  GUARANTEE  & 
TRUST  COMPANY  WAS  IN  THE  HANDS  OF  A 
RECEIVER  AND  THAT  R.  S.  HOWARD,  JR., 
WAS  THE  RECER  ER. 

Q.  NOW,  MR.  FUNK,  JUST  A  MINUTE.  I 
DON'T  WANT  YOU  TO  MAKE  A  STATEMENT 
THAT  MIGHT  BE  INCORRECT. 

A.     I  DON'T  WANT  TO,  EITHER. 

•O.  I  KNOW,  BUT  LISTEN.  NOW  LET  ME 
REMIND  YOU:  YOU  REMEMBER  THAT 
GEORGE  H.  HILL  WAS  THE  FIRST  RECEIV- 
ER IN  THIS  COURT,  DON'T  YOU,  AND  THAT 
HE  WAS  REMOVED? 

A.     YES,  I  REMEMBER  HE  WAS,  YES. 

Q.  AND  YOU  REMEMBER  THAT  NEXT  TO 
GEORGE  H.  HILL  CAME  EDWARD  C.  MEARS, 
WHO  WOULD  BE  THE  RECEIVER  IN  THE 
YEAR  THAT  THIS  ASSESSMENT  WAS  MADE, 
1909. 

A.     Well   then,   probably   Mr.    Mears   is   the   man 
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that— 

Q.  (Interrupting)  Well  then,  how  does  it  come 
that  R.  S.  Howard's  name  is  put  there?  That  is  just 
what  I  want  to  know. 

A.  WELL,  IF  MR.  MEARS  WAS  THE  RE- 
CEIVER AT  THE  TIME  THAT  THIS  ROLL 
WAS  TURNED  OVER  TO  THE  BOARD  OF 
EQUALIZATION,  I  HAVEN'T  ANY  EXPLANA- 
TION. 

Q.  Yes.  Well  now,  the  roll  for  1909  taxes— let's 
get  it  right  now — the  roll  for  1909  taxes  would  be  in 
the  Board  of  Equalization  in  October  of  1908,  would- 
n't it? 

A.     Yes,  October  of  1908. 

Q.     Wouldn't  it? 

A.     No;  October  of  1909. 

Q.     Not  the  1909  roll;  that  would  be  the  ten  roll. 

A.     The  1909  roll  is  1909. 

'•Q.     The  1909  roll  is  1909? 

A.     Yes. 

Q.  IN  OTHER  WORDS,  THEN,  IF  THAT  BE 
THE  CASE,  THERE  IS  TWELVE  MONTHS 
YET  IN  OUR  FAVOR  THAT  I  DIDNT  KNOW 
ABOUT.  THE  ROLL  FOR  THIS  YEAR  OF  1913, 
FOR  INSTANCE,  WE  WENT  BEFORE  THE 
BOARD  AS  TAXPAYERS  IN  OCTOBER,  1913? 

A.     That  is  correct. 

Q.  Now,  that  roll  you  don't  collect  on  until  after 
the  1st  of  March,  1914? 

A.     Yes. 

Q.     Is  that  right? 
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A.     The  1st  of  February. 

Q.  The  1st  of  February,  yes.  Now  then,  this  1909 
roll  then  would  not  be  subject  to  collection  upon  it 
until  the  follov/ing  1st  of  February,  1910? 

A.     That  is  correct." 
ELEVENTH. 

Furthermore,  the  Court  likewise  disreg^arded  and 
apparently  overlooked  the  evidence  and  the  conces- 
sion that  the  only  time  and  the  first  time  that  R.  S. 
Hovv^ard,  Receiver,  was  ever  assessed  was  upon  roll 
page  6119,  line  12  for  1913,  the  present  roll,  pages  of 
the  record  79,  80  and  81,  and  the  evidence  does  not 
disclose  and  there  Wcis  not  any  evidence  tending  to 
show  or  prove  that  any  assessment  was  made  against 
])ro])erty  of  The  Title  Guarantee  &  Trust  Company 
or  its  receiver  as  a  going  concern  or  otherwise  than  as 
shown  on  said  rolls  in  the  name  of  The  Title  Guar- 
antee &  Trust  Company  as  if  it  were  a  going  concern. 
TWELFTH. 

That  the  Court  was  in  error  in  holding  and  decid- 
ing in  its  opinion  as  follows,  to-wit: 

''But  it  is  urged  that  'We  are  dealing  with  prop- 
erty here  represented  by  a  court  through  its  re- 
ceiver, and  there  is  no  method  of  assessment  pro- 
vided for  corporate  property.' 

The  appointment  of  a  receiver  by  a  court  docs 
not  destroy  the  entity  of  the  corporation.  It  yet 
remains  with  corporate  power,  at  least  for  the 
purpose  of  winding  out  the  business  of  the  con- 
cern, for  it  is  corporation  business  always  that 
the  receiver  transacts. 
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All  property  being  taxable,  and  corporations 
being-  liable  to  taxation,  it  is  inconceivable  that  a 
suit  in  chancery  and  the  appointment  of  a  re- 
ceiver by  operation  of  law  w^ithdraws   the  cor- 
porate property  from  the  power  of  assessment 
and  taxation.     Nor  was  it  necessary  that  the  re- 
ceiver should,  eo  nomine,  be  designated  as  a  per- 
son subject  to  assessment  and  taxation.     He  is 
but  an  arm  of  the  court  in  the  management  of  the 
corporation  property,  whether  it  be  as  a  going- 
concern  or  in  process  of  dissolution,  and  the  court 
holds  the  property  subject  to  all  the  burdens  and 
limitations  to  which  the  corporation  itself  was 
subject  under  the  law,  and  one  of  these  is  the  lia- 
bility to  taxation  as  a  natural  person.     I  am  clear 
that  a  receivership  does  not  withdraw  the  cor- 
poration from  that  liability." 
for  the  reason  that  therein  the  Court  fails  to  note  and 
discriminate  the  difference  made  and  presented  upon 
the   argument,   viz:      THAT   THIS    PROCEEDING 
IS  A  WINDING  UP  AND  LIQUIDATION  SUIT 
AND  THE  CORPORATION     IS     NOT     BEING 
RUN  BY  ITS  OFFICERS  OR  MAINTAINED  AS 
A  CORPORATION,  BUT  ON  THE  CONTRARY 
SURRENDERED    ITS    CORPORATE     ENTITY 
TO  THE  COURT,  AND  ALL     OF     ITS     PROP- 
ERTY, AND  PARTICULARLY     ALL     OF    ITS 
PERSONAL  PROPERTY,  IS  AND  WAS  BEING 
DISTRIBUTED  WITHOUT  REGARD  TO  ANY 
LAWFUL  TAX  LEVIED  THEREON  ;  and  for  the 
further  and  additional  reason  that  the  personal  prop- 
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erty  claimed  to  have  Ijeen  assessed  was  not  the  prop- 
erty of  the  corporation,  but  the  trust  fund  for  the 
creditors  and  claimants  of  the  corporation  who  had 
proved  and  allowed  claims  against  the  same;  and  for 
the  third  and  further  reason  that  no  business  has  ever 
been  done  by  the  corporation,  The  Title  Guarantee 
&  Trust  Company,  of  any  kind  or  nature  whatsoever 
since  the  2nd  day  of  November,  1907,  long  prior  to 
the  alleged  assessment  of  taxes  on  personalty  herein, 
SO  THAT  THERE  WAS  NO  PERSONAL  PROP- 
ERTY OF  THE  CORPORATION  TO  BE  AS- 
SESSED IN  THE  SAME  MANNER  AS  THAT  OF 
A  NATURAL  PERSON  NOR  WAS  THERE  ANY 
PERSONAL  PROPERTY  IN  THE  HANDS  OF 
THE  RECEIVER  ASSESSED  DURING  SAID 
PERIOD,  THERE  BEING  NO  SUCH  CLASS  OF 
PROPERTY  DEFINED  IN  THE  LAW  FOR  AS- 
SESSMENT AND  TAXATION  IN  OREGON. 
THIRTEENTH. 

That  the  Court  erred  in  holding  and  deciding  "But 
where  property  remains  within  the  jurisdiction  and 
within  the  hands  of  the  person  taxed,  there  is  no  im- 
pediment to  the  enforcement  of  the  pa3mient  of  the 
personalty  tax  assessed  against  him,"  for  the  reason 
that  there  w^as  no  property  in  the  hands  of  R.  S.  How- 
ard, Receiver,  as  distinguished  from  R.  S.  Howard, 
an  officer  of  this  Court  holding  said  property  in  trust 
for  the  creditors  of  The  Title  Guarantee  &  Trust 
Company  subject  to  the  orders  of  said  Court,  and  an 
assessment  to  The  Title  Guarantee  &  Trust  Company 
as  a  corporation  if,  as  and  upon  a  personal  property 
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assessment  cannot  be  said  to  be  a  tax  upon  the  prop- 
erty of  a  corporation  or  upon  the  property  within  jur- 
isdiction and  within  the  hands  of  the  person  taxed. 
FOURTEENTH. 

That  the  Court  erred  in  holding-  and  in  deciding 
and  in  the  apphcation  of  the  cases  therein  cited  to  the 
principle  contended  for  as  follows,  to-wit: — 

"Being  so,  it  is  the  duty  of  the  court  to  require 
payment  of  the  taxes  levied  if  there  be  funds  in 
the  hands  of  the  receiver  applicable  thereto.  It 
was  so  held  by  the  Supreme  Court  of  Missouri 
where,  as  in  this  state,  a  personalty  tax  was  not 
a  lien  upon  the  property  taxed,  and  where  also, 
as  here,  the  state  has  the  right  to  payment  out 
of  the  assets  paramount  to  other  creditors.  Gree- 
ley V.  The  Provident  Savings  Bank  et  al.,  98  Mis- 
souri 458. 

'Having  such  paramount  right,'  says  the  court 
in  Central  Trust  Co.  v.  N.  Y.  C.  &  N.  R.  R.  Co., 
110  N.  Y.  250,  257,  'the  court  may,  in  its  discre- 
tion, listen  to  the  petition  of  the  state,  through 
its  attorney  general,  and  direct  its  officer  to  make 
the  payment  asked  for.' 

Indeed,  the  court  may  not  only  do  so,  but  there 
is  an  imperative  duty  incumbent  upon  it  to  take 
cognizance  of  the  laws  of  the  state  relative  to  as- 
sessment and  taxation,  and  to  require  of  its  re- 
ceivers payment  of  such  taxes  as  are  just  and 
regularly  levied,  out  of  any  assets  they  may  have 
in  their  hands  applicable  thereto.  See  In  re 
Tyler,  supra,  and  George  et  al  v.  St.  Louis  Cable 
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&  W.  Ry.  Co.,  44  Fed.  117,  119. 

This  renders  it  clear  that  taxes  levied  upon  the 
personalty  of  the  corporation  for  the  years  1908, 
1909,  1910,  and  1911  should  be  discharged,  and 
equally  clear  that  the  court  should  direct  the  re- 
ceiver to  pay  them." 
for  that  in  the  Greeley  case  from  Missouri,  as  in  the 
Central  Trust  case  from  New  York,  as  applied  herein 
the  taxes  were  for  those  accrued  and  assessed  prior  to 
the  actual  proceedings     in     insolvency,     BUT     WE 
HAVE  NO  SUCH  CASE  PRESENTED  HERE. 
FIFTEENTH. 

That  the  Court  erred  in  holding  and  deciding  ''The 
receiver  will  therefore  be  directed  to  pay  the  State, 
county,  school  and  municipal  taxes  for  the  years  1908, 
1909,  1910  and  1911,"  for  the  reason  that  it  appears, 
and  the  Court  so  holds,  "In  the  case  at  bar  the  taxing 
officers  were  earh^  advised  that  the  receiver  would  re- 
sist the  payment  of  taxes  assessed  against  personal 
property  within  his  hands.  This  before  any  of  the 
taxes  in  question  were  levied";  and  for  the  further 
reason  that  none  of  said  taxes  were  assessed  or  col- 
lectible in  any  year  for  which  the  corporation  was  a 
going  concern  and  in  respect  of  which  its  personalty 
was  assessable  as  that  of  a  natural  person  as  it  did  not 
do,  as  it  did  not  transact  and  as  it  was  incapable  of 
transacting  any  business  with  respect  to  its  personal 
property  within  the  protection  of  the  State,  but  all  of 
the  same  was  in  the  hands  of  its  creditors  through  the 
administration  of  this  Court. 

WHEREFORE,  your  receiver  prays  that  the  Court 
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take  cognizance  of  these  matters  and  application  of 
tliem  give  to  the  facts  at  bar  before  entering  any  final 
order  herein  upon  said  opinion,  and  that  the  Court  re- 
consider and  correct  before  entering  any  final  order 
herein  the  decision  and  opinion  made  by  the  Court 
herein  in  such  manner  that  the  matters  and  things 
presented  shall  be  decided  so  that  the  proceeds  of 
property  in  the  hands  of  the  receiver  may  be  conserved 
to  application  to  proved  and  allowed  claims  and  that 
the  receiver  may  have  more  full  and  complete  adjudi- 
cation of  the  matters  submitted  and  the  receiver  have 
such  other,  further  and  different  relief  in  the  premises 
as  he  may  be  entitled  to. 

R.  S.  HOWARD,  Jr., 

Receiver. 
W.  C.  BRISTOL, 

Attorney  for  Receiver. 

[Endorsed]  :    Petition  for  Rehearing.    Filed  March 
27,  1914. 

A.  M.  CANNON, 

Clerk. 

And  afterwards,  to  wdt,  on  the  23  day  of  April,  1914, 
there  was  duly  filed  in  said  Court,  an  Order,  in 
words  and  figures  as  follows,  to  wit: 

[Judgment  Order.] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

N.  COY, 

Complainant, 
vs. 
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THE  TITLE  GUARANTEE  AND  TRUST  COM- 
PANY, a  corporation,  J.  THORBURN 
ROSS,  GEORGE  H.  HILL,  T.  T.  BURK- 
HART,  JOHN   E.  AITCHISON  and   F.   M. 

WARREN, 

Defendants. 

The  court  havino-  heretofore,  on,  to-wit,  the  

day  of ,  1914,  heard  the  testimony  upon 

the  questions  raised  by  the  two  petitions  in  interven- 
tion of  Multnomah  County,  praying  that  the  receiver 
herein  be  required  to  pay  the  State,  County,  School, 
and  Municipal  taxes  assessed  against  the  Title  Guar- 
antee and  Trust  Company  on  certain  personal  prop- 
erty for  the  years  1908  to  1911  inclusive,  together 
with  the  ])enalties  and  interest,  and  the  court  having 
heard  the  arguments,  considered  the  briefs  submitted, 
rendered  its  opinion  thereon,  and  overruled  a  motion 
for  re-hearing  herein, 

IT  IS  HEREBY  ORDERED  AND  DIRECTED, 
that  R.  S.  Howard,  Jr.,  Receiver  herein,  pay  to  the 
TAX  COLLECTOR  of  Multnomah  County,  on  ac- 
count of  the  State,  County,  School,  and  Municipal 
taxes  assessed  against  the  personal  pro])erty  of  The 
Title  Guarantee  and  Trust  Company  for  the  year 
1908,  the  sum  of  $1,304.00  in  taxes,  and  the  further 
sum  of  $130.40,  being  10  per  cent  penalty  on  the 
amount  of  the  above  taxes,  and  $13.04  being  interest 
on  the  above  taxes  at  12%  from  April  5,  1909  to  Mciy 
5,  1909,  and  further  that  he  pay  forthwith  to  the  Tax 
Collector  of  Multnomah  County,  on  account  of  the 
State,  County,  School,  and  Municipal  taxes  assessed 
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against  the  personal  property  of  The  Title  Guarantee 
and  Trust  Company  for  the  year  1909,  the  sum  of 
$747.00  in  taxes,  and  the  further  sum  of  $74.70,  being 
10%  penalt}'  on  the  amount  of  the  above  taxes,  and 
$7.47,  being  interest  on  the  above  taxes  at  12%  from 
April  4,  1910  to  May  4,  1910,  and  further,  that  he  pay 
forthv^^ith  to  the  Tax  Collector  of  Multnomah  County, 
on  account  of  the  State,  County,  School  and  Municipal 
taxes  assessed  against  the  personal  property  of  The 
Title  Guarantee  and  Trust  Company,  for  the  3^ear 
1910,  the  sum  of  $913.00  in  taxes,  and  the  further  sum 
of  $91.30,  being  10  per  cent  penalty  on  the  amount  of 
the  above  taxes,  and  $9.13,  being  interest  on  the  above 
taxes  at  12%  from  April  3,  1911  to  May  3,  1911. 

Dated  at  Portland,  Oregon,  this  23rd  day  of  April, 
A.  D.,  1914. 

CHAS.  E.  WOLVERTON, 

Judge. 
[Endorsed]  :    Order.     Filed  April  23,  1914. 

A.  M.  CANNON, 

Clerk. 
And  afterwards,  to  wit,  on  the  13  day  of  March,  1914, 
there  was  duly  filed  in  said  Court,  a  Transcript 
of  Evidence,  in  words  and  figures  as  follows,  to 
wit : 

[Testimony.] 

In  the  District  Court  of  the  United  States  for  the 

District  of  Oregon. 

In  Equity. 

N.  COY, 
vs. 
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TITLE  GUARANTEE  &  TRUST  COMPANY, 
a  corporation,  J.  THORBURN  ROSS, 
GEORGE  H.  HILL,  T.  T.  BURKHART, 
JOHN  E.  AITCHISON  and  F.  M.  WARREN. 

In  the  Matter  of  the  Intervention  of  Multnomah 
County  for  Personal  Property  Taxes  assessed  to  the 
Title  Guarantee  &  Trust  Company. 

Be  it  Remembered  that  in  the  above  entitled  case 
the  matter  of  Intervention  came  on  reg;ularly  for  trial, 
and  the  same  was  heard  before  the  Honorable  C.  E. 
Wolverton,  one  of  the  Judg-es  of  the  above  entitled 
Court,  on  Wednesday,  November  26,  1913,  beginning- 
at  10  o'clock  A.  M.,  Messrs.  Emmons  &  Webster  (Mr. 
Emmons)  and  Mr.  Walter  H.  Evans,  District  Attor- 
ney of  Multnom^ih  County,  Oregon,  appearing  for 
Multnomah  County,  Oregon,  and  Mr.  W.  C.  Bristol 
appearing  for  R.  S.  Hov^^ard,  Receiver  of  the  Title 
Guarantee  &  Trust  Company;  whereupon  the  follow- 
ing proceedings  were  had,  to-wit: 

The  COURT:  Are  the  parties  ready  now  in  this 
case? 

Mr.  BRISTOL:    The  defense  is  ready,  your  Honor. 

Mr.  EVANS:  May  it  please  the  Court,  I  find  on 
inspecting  tlie  petition  that  v/as  filed  by  myself  here 
in  this  proceeding  the  stenographer  in  binding  up  the 
copies  of  th^  tax  rolls  instead  of  binding  up  one  for 
each  year,  r.s  the  petition  sets  out  the  taxes,  has  in- 
advertently bound  all  of  one  year's  lists  in  there,  and 
I  would  ask  leave  to  put  the  proper  ones  in  there. 

Mr.  BRISTOL:     Yes. 

Mr.  EVANS:     I  don't  know  whether  your  copy  is 
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correct. 

Mr.  BRISTOL:    ^linc  is  exactly  the  same. 

Mr.  EVANS:    The  same  thmg? 

Mr.  BRISTOL:  Yes.  All  the  exhibits  you  have 
attached  here  are  only  the  taxes  for  one  year  and  show 
exemplifications  for  that  particular  period  and  none 
other,  althoug'h  your  petition  purports  to  show  for 
the  several  years  therein  mentioned. 

Mr.  EVANS:  It  is  clearly  a  clerical  error,  and  I 
will  ask  leave  to  corect  that  by  filing  the  proper  ones. 

The  COURT:    A^ery  well. 

Mr.  E\^ANS:  There  are  two  petitions  in  this  mat- 
ter. The  first  one  as  filed  sets  forth  the  amount  of 
the  taxes  and  petitions  for  an  order  requiring  the  re- 
ceiver to  pay  the  taxes  that  were  assessed  on  personal 
property  of  the  Title  Guarantee  (i^  Trust  Company 
for  the  years  1908,  1909,  1910.  The  taxes  for  the  year 
1907  wxre  paid. 

"Sir.  BRISTOL:  Your  petition,  though,  asks  for 
the  taxes  for  1907. 

Mr.  EVANS:  No,  I  think  not.  We  allege  that 
they  were  assessed  and  levied  for  the  years  1907,  1908, 
1909  and  1910,  but  we  say  that  such  taxes  with  the  ex- 
ception of  those  assessed  and  levied  for  the  year  1907 
have  not  been  paid.  We  admit  they  have  been  paid 
for  the  year  1907.    There  is  no  controversy  as  to  that. 

Mr.  BRISTOL:  Well,  the  point  I  am  making,  so 
the  Court  understands,  is  that  we  do  not  concede, 
never  have  conceded,  and  don't  concede  now,  that  the 
receiver  ever  paid  any  taxes  for  the  year  1907  or  any 
other  year.     They  ma\'  hr.ve  been   paid,  but  that  is 
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neither  here  nor  there. 

The  COURT:  Then  that  is  simply  not  in  contro- 
versy ? 

Air.  BRISTOL:    Not  in  controversy. 

Mr.  EVANS:  That  is  not  in  controversy.  It 
doesn't  make  any  difference  whether  the  receiver  paid 
them  or  did  not  pay  them,  they  are  not  in  controversy. 
Now  in  this  petition  setting  forth  the  assessment  and 
levy  of  these  taxes,  the  receiver  after  denying-  certain 
allegations  of  the  petition,  comes  in  and  sets  up  the 
fact  that  this  property  of  the  Title  Guarantee  8z  Trust 
Company  came  into  his  hands  as  receiver,  and  he  has 
held  it  and  continued  to  administer  it  as  receiver,  and 
for  that  reason  that  this  property  is  not  assessable 
because  it  is  in  the  custody  of  the  law,  as  I  under- 
stand the  ])etition.  They  set  forth  here  this  new 
matter,  setting  u])  the  receivership  and  the  custody, 
etc.,  and  to  that  new  matter  the  petitioner  has  filed  a 
demurrer  on  the  ground  that  there  is  no  defense  to 
the  right  of  payment,  to  have  an  order  for  the  pay- 
ment of  these  taxes,  and  that  question  comes  up  under 
demurrer  and  it  is  a  question  whether  the  Court  wish- 
es to  take  that  u])  separately  or  to  consider  the  whole 
case  at  this  time. 

The  COURT:  Well,  I  suppose  the  whole  matter 
will  come  up.  The  demurrer  is  to  the  whole  matter, 
isn't  it? 

Mr.  EVANS:  Well,  it  seems  to  us  that  it  does,  but 
counsel  for  the  receiver  I  believe  takes  a  different  po- 
sition. 

Mr.  BRISTOL:     I  haven't  taken  any  view  at  all. 
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You  never  brought  your  demurrer  on  for  hearing.  I 
neither  concede  your  facts,  nor  the  law.  That  is  the 
issue.  Now  if  the  Court  thinks  it  is  convenient  to  hear 
the  whole  case,  that  is  suitable  to  me.  I  don't  care. 
If  you  want  to  try  it  on  a  matter  of  law,  I  am  not  con- 
ceding the  point  of  law  either. 

The  COURT:    Are  the  facts  disputed? 

Mr.  BRISTOL:  Yes,  your  Honor,  the  facts  are 
disputed. 

Mr.  EVANS:  I  think  perhaps  if  the  facts  are  dis- 
puted it  might  be  shorter  to  introduce  the  evidence 
as  to  the  assessment  and  levy  and  consider  the  ques- 
tions of  fact  and  law  all  together  at  one  time,  if  that 
is  satisfactory  to  the  Court. 

The  COURT:  Well,  I  suppose  that  would  be  just 
as  well,  and  then  you  can  argue  the  case,  the  demurrer 
along  with  the  facts.  Of  course,  I  suppose  the  regular 
way  would  be  to  try  out  the  demurrer,  and  then  the 
Court  pass  on  that,  and  then  after  the  Court  has  ruled 
the  matter  would  go  to  a  hearing  on  the  questions  of 
fact.    That  would  be  the  regular  order. 

Mr.  EVANS:  That  was  my  idea.  We  had  it  set 
down  several  times,  but  it  wasn't  convenient  for  coun- 
sel a  couple  of  times  to  have  it  come  up,  and  I  believe 
the  last  arrangement  was  that  the  case  be  set  down 
and  the  whole  matter  tried  out  at  one  time.  I  am  per- 
fectly willing  to  take  up  the  questions  of  law.  It 
seems  to  me  that  the  admissions  in  the  answer  here 
show — 

The  COURT:  (interrupting):  I  was  going  to 
say,  if  counsel  have  agreed  that  the  facts  go  in  now,  is 
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there  much  of  them? 

Mr.  BRISTOL:  No,  yom*  Honor.  I  don't  think  it 
will  take  them  fifteen  minutes,  and  it  will  relieve  Mr. 
Evans  of  a  lot  of  trouble  with  reference  to  his  petition, 
and  it  seems  to  me  we  would  get  along  faster.  I  will 
make  a  suggestion  that  Mr.  Evans  will  state  his  posi- 
tion and  I  will  state  mine,  and  he  will  take  such  evi- 
dence as  he  wants  to  produce,  I  will  put  in  such  evi- 
dence as  I  Vv'ant  to,  and  then  we  will  argue  the  ques- 
tions of  law. 

Mr.  EVANS:    That  will  be  suitable. 

Mr.  BRISTOL:  That  is,  the  whole  case.  I  don't 
care.  But  I  don't  want  to  waive  anything  by  that  ar- 
gument. 

Mr.  EVANS:    No,  no. 

Mr.  BRISTOL :  So  if  you  will  state  the  issues  from 
your  standpoint  I  will  state  it  from  mine,  and  you  may 
go  ahead. 

The  COURT:    Very  well.    You  may  do  that. 

Thereupon  opening  statements  were  made  by  the 
respective  counsel,  after  which — 

The  following  evidence  was  given  on  behalf  of  the 
Petitioner  herein,  to-wit: 

E.  S.  HUCKABAY  was  produced  as  a  witness  on 
behalf  of  the  Petitioner,  and,  having  been  first  duly 
sworn,  testified  as  follows: 

Direct  Examination. 

By  Mr.  EVANS: 

Q.  What  official  position  do  you  hold  in  Mult- 
nomah County,  Oregon? 
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A.  Chief  deputy  of  the  tax  collectmg  department 
of  the  Sheriff's  office. 

•Q.  I  asked  you  to  bring  with  you  the  assessment 
roll  of  Multnomah  County  for  the  years  that  the  taxes 
are  involved  here.  I  v/ill  ask  you  what  that  book  is 
you  have  now. 

A.  This  is  the  assessment  roll  of  personal  taxes  of 
the  year  1908. 

0.  That  is  a  book  brought  from  the  records  under 
your  direction  ? 

A.     Yes. 

Q.  Will  you  call  the  Court's  attention  to  the  line 
indicating  the  assessment  made  for  1908  against  the 
Title  Guarantee  &  Trust  Company. 

A.     It  is  shown  on — 

Q.  (Interrupting)  Just  explain  every  item  on 
there  and  read  it  off. 

A.  This  is  the  regular  form  of  assessment  which 
was  made  up  for  the  Assessor's  office.  This  is  the 
particular  item  in  question  here.  The  assessment  was 
made  for  the  year  1908  in  the  name  of  the  Title  Guar- 
antee &  Trust  Company;  address,  Second  and  Wash- 
ington street,  and  itemized  as  follows:  Merchandise, 
stock  in  trade,  sixty-two  thousand  five  hundred  dol- 
lars. Household  furniture  or  office  furniture,  that  is 
to  include,  two  thousand  seven  hundred  dollars;  mak- 
ing a  total  value  of  taxable  property  of  sixty-five  thou- 
sand and  two  hundred  dollars,  on  which  a  tax  is  im- 
posed of  one  thousand  three  hundred  and  four  dol- 
lars. 

Mr.  BRISTOL:    Now  are  you  through  with  that? 
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Mr.  EVANS:    Yes. 

Mr.  BRISTOL:  Now  will  you  identify  the  roll, 
please? 

A.     Yes. 

Q.      (Mr.  Evans)     That  is  taken  from  page — 

A.     (Interrupting-)     This  is  taken  from  page  6782. 

Q.     And  line? 

A.     Line  16. 

'Q.     Of  what? 

A.     Of  the  1908  tax  roll  of  Multnomah  County. 

Mr.  BRISTOL:    What  kind  of  a  tax  roll? 

A.  This  includes  state,  county,  municipal  and 
school  district  tax. 

Q.  (Mr.  Evans)  On  what  description  of  prop- 
erty ? 

A.     On  personal  property. 

Mr.  BRISTOL:  What  is  the  designation  of  the 
book? 

Mr.  EVANS:    He  said  personal  tax. 

Mr.  BRISTOL:    Tax  roll,  personal? 

A.     Yes. 

Mr.  BRISTOL:  Tax  roll,  personal  and  it  runs  in 
series  numbers  so  that  those  pages  just  follow  along 
through  the  whole  roll? 

A.     Yes 

Mr.  BRISTOL:    From  A  to  Z? 

A.     That  is  right. 

O.  (Mr.  Evans)  Has  any  part  of  that  tax  been 
paid? 

A.     No  part  of  the  tax  has  been  paid. 

O.     Here  is  the  next  one. 
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Mr.  BRISTOL:  We  can  probably  expedite  it  a 
little,  if  you  don't  mind.  I  don't  want  to  cross-exam- 
ine your  witness  until  you  get  through. 

Mr.  EVANS:    Yes. 

Mr.  BRISTOL:  Have  you  been  in  the  office  all 
the  time  since  1908? 

A.     Yes,  sir. 

Mr.  BRISTOL :  You  have  been  one  of  the  Sheriff's 
deputies,  haven't  you,  for  years? 

A.     Yes. 

Mr.  BRISTOL:  Did  you,  or  do  you  know  whether 
the  Sheriff  did,  ever  notify  the  receiver  of  this  per- 
sonal property  tax  other  than  by  the  petition  which  is 
filed  in  this  court?    Can  you  say  that? 

Mr.  EVANS:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial. 

Mr.  EMMONS:  Let  me  refresh  his  memory  here. 
Perhaps  he  could  tell  by  looking  at  this. 

Mr.  EVANS:    This  is  not  from  his  office. 

Mr.  EMMONS:  I  didn't  know  but  what  he  might 
know  about  it. 

The  COURT :    You  may  answer  the  question. 

A.  There  is  a  check  mark  here,  which  indicates 
that  a  notice  has  been  mailed.  We  do  that  in  all  cases 
where  notices  are  mailed. 

The  COURT:     Simply  a  check  mark? 

A.     A  check  mark  ;  3^es. 

The  COURT:    What  is  the  red  check? 

A.  I  just  marked  that  so  as  to  identify  this  partic- 
ular item. 

Q.      (Mr.  Evans)      Then    I    will    show  you  another 
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book  that  you  have  produced  here  and  ask  you  to  state 
what  it  is. 

A.  This  is  the  personal  tax  roll  for  the  year  1909, 
of  Multnomah  County. 

Q.     That  includes  taxes  for  what  purposes? 

A.  It  includes  taxes  for  state,  county,  municipal 
and  school  district,  and  other  purposes. 

'Q.  And  I  will  ask  you  to  state  whether  or  not 
there  appears  an  assessment  against  the  Title  Guar- 
antee &  Trust  Company  there,  and  if  so,  on  what  line, 
and  read  it. 

A.  There  is  an  item  appearing  on  page  6708,  line 
46,  assessment  in  the  name  of  Title  Guarantee  &  Trust 
Company,  R.  S.  Howard,  Junior,  Receiver;  address, 
Second  and  Washington;  itemized  as  follows:  Mer- 
chandise, stock  in  trade,  v$40,000;  furniture,  house- 
hold furniture,  and  so  forth,  $1,500;  making  a  total 
valuation  on  taxable  property,  personal,  of  $41,500, 
upon  which  is  imposed  a  tax  of  $747,  and  of  which 
no  part  has  been  paid. 

Mr.  BRISTOL:  Mr.  Evans,  pardon  me  just  a  mo- 
ment. 

Mr.  EVANS:     Yes. 

Mr.  BRISTOL:  With  reference  to  this,  your  Hon- 
or, I  call  the  witness'  attention  to  the  fact  that  item 
on  line  46  seems  to  be  entered  in  a  different  color  ink 
and  at  a  subsequent  time  to  v\^hen  the  roll  was  written 
up.    Can  you  tell  me  anything  about  that  ? 

A.     I  don't  know  any  reason  why  that  was  done. 

Mr.  BRISTOL:     It  shows  on  its  face,  does  it  not? 

A.      It  shows  that  it  is  not  in  its  proper  order.     I 
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will  say  that. 

Mr.  BRISTOL:  And  it  shows  the  actual  color  oi 
th^  ink? 

A.  There  is  an  asterisk  here,  which  calls  attention 
to  the  fact  there  is  something  appearing  below  which 
should  have  been  included  in  this  particular  place. 

Mr.  BRISTOL:  Well,  that  is  what  I  am  asking 
you. 

A.     Yes. 

Mr.  BRISTOL:  Can  you  tell  me  why,  if  that  as- 
sessment was  made  as  it  is  intended  to  appear  there, 
it  was  not  made  when  the  tax  roll  was  written  up? 

A.     No,  I  don't  know  why. 

Mr.  BRISTOL:    You  don't  know? 

A.     No. 

Mr.  BRISTOL:  You  only  got  this  from  the  As- 
sessor? 

A.     Yes,  sir. 

Mr.  BRISTOL:  He  wrote  up  the  roll  and  it  came 
into  your  possession  as  one  of  the  clerks  in  the  county 
tax  collector's  office,  and  this  was  the  condition  in 
which  it  came  to  you? 

A.     That  is  true. 

Mr.  BRISTOL:  And  was  the  Title  Guarantee  e^^ 
Trust  Company  and  R.  S.  Howard,  Receiver,  put  on 
there  after  this  roll  was  in  the  possession  of  the  tax 
collector? 

A.  This  tax  roll  is  just  as  it  came  from  the  County 
Assessor. 

Mr.  BRISTOL:    The  Assessor? 

A.     Yes,  sir. 
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Mr.  EVANS:    Maybe,  Mr.  Bristol,  we  can  find  out 
whose  handwriting  that  is  and  get  some  explanation. 

Mr.  BRISTOL:    I  know,  but  I  wanted  to  call  your 
attention  to  it.    That  is  all. 

The  COURT:    What  is  this  assessment  above  here 
(indicating)  ? 

A.     Well,  this  is  another;    Title  &  Trust     Com- 
pany. 

Mr.  BRISTOL:  That  is  the  Title  &  Trust  Com- 
pany.   That  is  another  concern,  your  Honor. 

Q.  (Mr.  Evans)  I  will  ask  you  to  state  what  this 
book  is  now  I  am  exhibiting  you? 

A.  This  is  the  assessment  and  tax  roll  of  Mult- 
nomah County  for  the  year  1910. 

O.     What  property? 

A.  For  state,  county,  municipal,  school  district, 
and  other. 

O.     Personal  or  real? 

A.     Personal  tax. 

O.  I  will  ask  you  to  state  whether  or  not  there  ap- 
pears any  assessment  there  against  the  Title  Guaran- 
tee &  Trust  Company,  and  if  so  just  read  to  the 
Court. 

A.  There  is  an  assessment  appearing  on  page 
6782,  line  45,  in  the  name  of  the  Title  Guarantee  & 
Trust  Company;  address,  240  Washington  street, 
Room  2  Chamber  of  Commerce;  it  has  two  addresses ; 
assessment  as  follows,  itemized  as  follows:  Merchan- 
dise, stock  in  trade,  $40,000;  household  furniture,  and 
so  forth,  $1,500;  making  a  total  assessment  of  $41,- 
500,  of  which  there  is  a  tax  appearing  of  $913. 
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Mr.  BRISTOL:  Now  Mr.  Evans,  with  your  con- 
sent I  will  ask  this  witness,  so  as  to  keep  that  matter 
straight — 

Mr.  EVANS:     Yes. 

Mr.  BRISTOL:  I  call  your  attention  to  the  fact 
that  this  last  roll  you  identified,  on  line  45,  item  Title 
Guarantee  &  Trust  Co.,  says  that  the  character  of  its 
business  is  then  banking? 

A.     Yes. 

Mr.  BRISTOL:     In  the  year  1910? 

A.     Yes. 

Mr.  BRISTOL:  And  locate  its  place  of  business  at 
Room  2  Chamber  of  Commerce  and  at  240  Washing- 
ton street;  is  that  right? 

A.     Yes. 

Mr.  EV^ANS:  Do  you  know  what  was  at  Room  2 
Chamber  of  Commerce? 

Mr.  BRISTOL :  Pardon  me ;  is  that  roll  in  the  orig- 
inal condition,  so  far  as  you  know,  that  it  was  in  when 
it  was  received  by  your  office? 

A.     It  is. 

Mr.  BRISTOL:  And  this  roll  bears  evidence  that 
the  Title  Guarantee  &  Trust  Co.  item  on  line  45  comes 
in  its  regular  order  this  time,  doesn't  it? 

A.     It  does. 

Q.  (Mr.  Evans)  Now  the  1911  roll,  I  will  ask  you 
to  state  to  the  Court  as  you  have  before. 

The  COURT:    This  one  is  included  too,  is  it? 

Mr.  EVANS:     1911  my  petition  includes. 

Mr.  BRISTOL:  Let's  see;  1908,  1909,  1910  and 
1911. 
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A.  This  is  the  assessment  and  tax  roll  for  Alnlt- 
nomah  County  for  the  year  1911  for  taxes  on  per- 
sonal property.  It  appears  on  page  6891,  line  27,  as- 
sessment in  the  name  of  the  Title  Guarantee  &  Trust 
Company,  R.  S.  Howard,  Junior,  Receiver;  character 
of  business,  safe  deposit  vaults  ;  address,  2  Chamber  of 
Commerce;  itemized  as  follows:  Merchandise  and 
stock  in  trade  v$40,000;  household  furniture,  and  so 
forth,  v$l,500;  making-  a  total  assessment  of  $41,500. 
on  which  there  is  a  tax  of  $1,012.60. 

O.  Have  any  of  the  taxes  been  paid  about  which 
you  have  testified? 

A.     None  of  them  liave  been  paid,  no. 
•Q.     Do  you  know  what  all  is  included  under  the 
headings  household,  and  what  is  this  tabulation? 
A.     Merchandise  and  stock  in  trade. 
Q.     Merchandise  and  stock  in  trade. 
Mr.  BRISTOL:    Just  a  moment.     Now  that  is  ob- 
jected to  upon  the  ground  that  the  assessment  roll  is 
an  instrument  which  is  fixed  and  certain,  so  far  as  th-c 
authorities  have  established  it,  and  no  parole  evidence 
can  be  given  to  vary  it  in  any  way,  shape  or  form. 
Merchandise  and  stock  in  trade  are  English  words, 
having  a  certain  and  definite  meaning;  household  fur 
niture  or  office  fixtures  likewise;  and  no  parole  evi- 
dence is  permissible  to  attach  an}^  other  or  different 
meaning  thereto. 

The  COURT:     You  may  answer  the  question. 
A.     I  don't  know  of  my  own  knowledge,  except 
that  it  refers  to  statement  which  is  a  permanent  rec- 
ord in  the  Assessor's  office. 
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O.  That  is  the  statement  that  is  sent  out  for  the 
person  to  make  his  return  on,  if  he  chooses  to  make  it? 

A.     Yes. 

The  COURT:  That  does  not  inchide  mone}^  notes 
and  accounts? 

A.  There  is  no  item  in  this  particular  assessment 
under  that  heading. 

The  COURT:  Well,  I  say  merchandise  and  stock 
in  trade  does  not  include  money,  notes  and  accounts? 

A.     No. 

Q.  (Mr.  Evans)  Just  read  into  the  record,  will 
you,  please,  what  the  different  headings  are  that  go 
to  make  up  the  personal  tax  roll,  showing  how  you 
segregate  all  personal  property  and  enter  it  on  the 
tax  rolls  under  what  headings. 

A.  Merchandise,  stock  in  trade,  one  item,  machin- 
ery and  equipment,  railroad  bed,  under  which  is  a  di- 
vision made  for  a  segregation,  showing  the  number 
of  miles  and  the  valuation  ;  rolling  stock  is  another 
item,  which  has  also  a  provision  made  indicating  the 
number  of  miles  and  the  valuation  ;  telephone  and  tele- 
graph lines,  v/ith  the  same  segregation  as  on  railroad 
bed  and  rolling  stock.  Money,  notes  and  accounts, 
shares  of  stock,  value  of  farm  machinery,  implements, 
wagons  and  so  forth:  household  furniture,  and  so 
forth  ;  number  of  horses,  value — and  their  value  :  num- 
ber of  cattle  and  their  value:  number  of  sheep  and 
their  value:  number  of  swine  and  their  value;  num- 
ber of  dogs  and  their  value;  then  a  column  showing 
total  value  of  taxable  property. 

The  COURT:     I  don't  think  it  is  necessarv  to  o-o 
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into  that. 

Mr.  EVANS:  I  just  wanted  to  have  the  Court  un- 
derstand what  all  has  been  provided,  or  what  head- 
ings. 

Q.  State  whether  or  not  you  can  tell  from  an  in- 
spection of  these  records  whether  notices  were  sent  to 
the  receiver  of  these  taxes? 

A.  It  is  a  procedure  followed  out  by  the  Sheriff's 
offic  to  make  a  check  mark  opposite  each  item  imme- 
diately after  a  statement  has  been  mailed. 

Q.  You  don't  know,  of  course,  whether  that  was 
mailed  to  Mr.  Howard  as  receiver,  or  just  to  the  Title 
Guarantee  &  Trust  Company  at  these  different 
places? 

A.  Probably  addressed  to  the  address  as  given  on 
the  tax  roll. 

Mr.  BRISTOL:     What  address  is  that^ 

A.  2  Chamber  of  Commerce,  showing  on  the  1911 
roll. 

O.  (Mr.  Evans)  Does  the  1911  roll — did  you  read 
all  that  was  itemized  there? 

A.     Yes. 

'0.     Safe  deposit? 

Mr.  BRISTOL:    Yes. 

Mr.  EVANS:    That  is  all. 

Cross-Examination. 

By  Mr.  BRISTOL! 

O.  But  the  1911  roll  just  read,  and  to  which  Mr, 
Evans  has  called  your  attention,  does  not  purport  to 
assess  the  receiver,  does  it? 


Title  Guar.  &  Trust  Co.  91 

A.     Now  I  could  not  say. 

Q.  Well,  state  what  the  fact  is ;  under  the  name  of 
the  taxpayer  it  obviously  puts  the  name  Title  Guaran- 
tee &  Trust  Company,  doesn't  it? 

A.     Yes,  sir. 

Q.     Is  that  what  it  shows  there? 

A.     Yes. 

Q.  And  outside  of  that  is,  in  brackets,  R.  S.  How- 
ard,  Jr.,  Receiver,  isn't  it? 

A.     Yes. 

Q.  And  then  it  says  after  that,  safe  deposit  vaults, 
doesn't  it? 

A.     Yes,  sir. 

Q.  Then  it  says  underneath — is  that  supposed  to 
be  relative  to  this  item  below,  or  the  same  item? 

A.     Titles  and  abstracts. 

*0.  This  (indicating).  That  is  another  party,  is 
it? 

A.     Yes. 

Q.     So  all  you  have  in  here  is  safe  deposit  vaults? 

A.  Yes.  That  is,  under  the  character  of  business 
is  safe  deposit  vaults. 

Q.  You  were  not  assessing  this  as  a  banking  insti- 
tution this  time,  were  you? 

A.     We  didn't  make  the  assessment. 

Q.  Well,  I  mean  so  far  as  that  assessment  roll 
comes  to  you  it  don't  purport  to  be  an  assessment  on 
a  banking  business,  does  it? 

A.  Why,  it  is  not  itemized  sufficiently  that  I  can 
answer  that  question. 

Q.     Well,  it  don't  show  to  you,  nor  to  anybody  else 
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that  would  examine  it,  would  it,  from  its  face,  that  it 
W'ls  upon  a  banking  business,  notes  and  accounts  and 
evidences  of  indebtedness,  that  entered  into  banking- 
business,  does  it? 

A.     Not  unless  you  mean  to  use  different  items. 

O.  No.  Well,  the  different  items  are  not  entered, 
are  they? 

A.     Except  merchandise  and — 

Q.      (Interrupting)      And  stock  in  trade? 

A.     And  stock  in  trade. 

'Q.  Now  I  call  your  attention  to  the  fact  that  on 
the  previous  roll  of  1910  there  is  no  mention  of  the 
name  of  the  receiver  at  all,  is  there? 

A.     No,  it  is  not  mentioned. 

0.  I  call  your  attention  to  the  one  before  that, 
which  was  in  1909,  and  after  the  name  of  the  Title 
Guarantee  &  Trust  Company  is  inserted  along  on  the 
same  line  written  afterwards  R.  S.  Howard,  Junior, 
Receiver? 

A.     That  is  true. 

O.  Now  on  that  particular  year  I  call  your  atten- 
tion to  the  fact  they  gave  the  address  as  Second  and 
Washington  street? 

A.     Yes. 

O.  But  in  1911  they  gave  the  address  as  Number  2 
Chamber  of  Commerce? 

A.     That  is  true. 

O.  Don't  you  know,  as  a  matter  of  fact,  that  the 
safe  deposit  vaults  of  the  Title  Guarantee  &  Trust 
Company,  that  is,  explicitly  of  the  Title  Guarantee  (^ 
Trust  Company,  had  been  previously  sold  and  that  the 
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records  of  this  Court  so  show? 

A.     I  did  not  know  that. 

O.  But  if  the  fact  be  that  the  records  of  this  Court 
show  that  previous  to  1911  the  safe  deposit  vaults 
v/ere  sold  and  in  the  hands  of  independent  persons, 
then  the  nomenclature  here,  safe  deposit  vaults,  would 
not  accurately  apply  to  the  Title  Guarantee  &  Trust 
Company,  would  it? 

A.  If  I  make  that  assumption  I  presume  I  would 
have  to  follow  that  conclusion. 

O.  That  is  what  I  mean.  If  that  be  correct.  I  am 
not  trying  to  mislead  you. 

A.     Yes. 

O.  If  the  fact  here  is  that  this  Court  authorized 
its  receiver  prior  to  the  year  1911  to  sell  its  safe  de- 
posit vaults  and  these  safe  deposit  vaults  were  in  the 
hands  of  other  people,  then  this  nomenclature  here 
under  the  head  of  character  of  business,  safe  deposit 
vaults,  would  not  apply  to  that  particular  item  on 
line  27,  would  it? 

A.     No. 

Q.  Now  you  said  something  about  statements. 
Your  theory  is,  and  I  understand  you  not  to  express 
any  actual  personal  knowledge  about  it,  that  this  As- 
sessor makes  up  this  roll  and  gets  this  forty  thousand 
dollars  from  what  you  assume  to  be  a  precedent  state- 
ment furnished  to  the  Assessor  by  the  person  whose 
name  is  on  this  roll;  is  that  correct? 

A.     That  is  correct. 

0.  In  other  words,  the  theory  of  the  law  seems  to 
be  that  the  Assessor  leaves  with  every  property  hold- 
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er  a  statement  blank  upon  which  he  is  to  fill  out  his 
personal  property  subject  to  taxation. 

A.     Yes. 

O.  And  return  that  to  the  Assessor  and  upon  that 
the  Assessor  enters  his  name  and  the  valuation  of  that 
personal  property;  is  that  correct? 

A.     Yes. 

Q.  Now  suppose  that  the  property  owner  does  not 
return  that  statement  and  don't  make  the  statement, 
then  what  does  the  Assessor  do  ? 

A.  The  law  provides,  the  statute  provides  that  the 
Assessor  regularly  make  an  arbitrary  assessment. 

Q.  An  arbitrary  assessment;  and  so  far  as  Mult- 
nomah County  and  the  City  of  Portland  and  the  State 
are  concerned,  that  Assessor  acts  at  his  peril,  does 
he  not,  as  to  whether  he  g-ets  the  rio-ht  person  named 
on  there,  don't  he? 

The  COURT:     That  is  a  question  of  law. 

Mr.  BRISTOL:     I  beg  your  Honor's  pardon? 

The  COURT:     I  say  that  is  a  question  of  law. 

Mr.  BRISTOL:  I  think  perhaps  it  is,  but  I  want 
to  see  if  any  change — 

Mr.  EVANS  (interrupting)  :  I  think  the  statute 
does  not  make  any  difference,  Mr.  Bristol. 

Mr.  BRISTOL:  I  think  it  makes  this  difference: 
What  I  am  trying  to  arrive  at  is,  if  there  is  any  meth- 
od or  management  in  the  tax  collector's  office  or  the 
Assessor's  office,  that  this  witness  knows  about,  that 
would  change  the  application  of  that  rule  of  law,  I 
want  to  be  advised  of  it. 

Mr.  EVANS:     Have  you  a  question  in? 


Title  Guar.  &  Trust  Co.  95 

Mr.  BRISTOL:  Yes,  I  asked  the  question  before, 
but  I  wanted  the  Court  and  counsel  to  understand 
why  I  ask  it.  Suppose  he  gets  the  name  wrong,  now 
what  is  the  method  of  transaction  of  business  by 
which  they  collect  the  county,  state  and  municipal 
taxes  with  reference  to  that  person. 

Q.  In  the  method  of  your  transacting  tax  collect- 
ing business  as  applied  to  the  specific  property  you  in- 
tend to  assess,  suppose  this  forty  thousand  dollars  was 
assessed  there  in  the  name  of  W.  C.  Bristol,  would 
that  be  my  tax? 

A.  It  would  be,  in  so  far  as  the  collection  was  con- 
cerned, unless  we  had  advice  from  the  former — 

'Q.     Yes. 

A.     From  the  officer  in  whose  custody  the  roll  was. 

Q.  Yes.  In  other  words,  you  don't  claim  for  that 
assessment  roll  any  virtue  by  reason  of  the  way  you 
transact  business  and  render  these  statements,  other 
than  appears  on  that  assessment  roll  itself,  do  you? 

A.     That  is  true. 

Mr.  BRISTOL:     That  is  all. 

Re-direct  Examination. 
By  Mr.  EVANS: 

O.  Mr.  Huckabay,  if  that  had  been  assessed  to  Mr. 
Bristol  and  you  undertook  to  collect  from  Mr.  Bristol, 
is  there  any  provision  of  law  whereby  when  he  makes 
known  the  fact  that  he  does  not  own  that  property  that 
you  can  correct  the  assessment  roll? 

A.  Yes.  That  is,  we  are  allowed  to  make  a  cor- 
rection.    There  is  a  special  statute  providing  for  the 
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officer  in  chargx  of  the  tax  roll  to  make  the  proper 
correction  to  conform  to  the  facts. 

O.     Yes;  whenever  the  proper  showing  is  made? 

A.     Yes. 

The  COURT:  Suppose  it  should  turn  out  that  the 
Title  Guarantee  &  Trust  Company  were  possessed  of 
no  merchandise  and  stock  in  trade,  do  you  think  the 
Title  Guarantee  &  Trust  Company  should  apply  to  the 
Sheriff  for  a  correction  ? 

A.     Yes,  at  that  time. 

Mr.  BRISTOL:  And  suppose  the  Title  Guarantee 
8z  Trust  Company  at  that  time  was  not  doing  husi- 
ness,  had  no  actual  entity  in  the  sense  of  having  a  cor- 
poration or  anything  of  the  kind  that  was  active 
through  its  officers,  and  was  itself  a  dead  thing,  then 
what? 

A.  It  is  a  point  that  is  difficult  for  me  to  answer, 
because  I  haven't  gone  into  it  thoroughly.  The  fact 
of  the  matter  is  we  have  several  cases  pending. 

Mr.  BRISTOL:  And  this  is  rather  a  test  case,  isn't 
it? 

Mr.  EVANS:  Your  position  is,  the  officer  in 
charge  would  do  his  duty  and  make  the  showing  to 
the  Court? 

WITNESS:     Yes. 

Mr.  BRISTOL:  That  is  a  presumption  of  law  all 
right  enough  but  I  am  trying  to  get  at  the  fact,  what 
he  would  do  if  a  certain  particular  thing  would  hap- 
pen. 

The  COURT:     Are  you  through  with  this  witness? 

Mr.  BRISTOL:    Yes,  I  am  through. 
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The  COURT:  I  want  to  inquire  whether  or  not 
when  the  Assessor  makes  the  assessment,  the  prop- 
erty holder  not  having  made  the  return,  whether  or 
not  he  makes  up  a  sHp  and  files  that? 

A.  He  makes  up  the  same  sort  of  a  statement,  the 
same  form  that  would  he  returned  by  the  property 
holder  and  files  it. 

The  COURT:  AVell,  I  understand  you  sent  out,  or 
the  Assessor  sent  out  to  the  property  holder  blank 
slips,  blank  forms? 

A.     Yes. 

The  COURT:  And  if  the  property  holder  makes 
his  assessment,  why  that  blank  form  is  filled  out  and 
sent  in? 

A.     Yes. 

The  COURT:  But  if  he  does  not  make  the  assess- 
ment, or  if  the  property  holder  does  not  so  return  his 
assessment,  does  the  Assessor  take  a  slip  of  the  same 
kind  and  make  the  assessment  himself  in  that  way? 

A.     He  does;  yes. 

The  COURT :  Very  well.  And  that  slip  is  filed  in 
the  office? 

A.     It  is  filed  with  the  others. 

The  COURT:     Have  you  those  slips? 

Mr.  EVANS:  Why,  I  asked  the  Assessor  this 
morn  in  o-  to  bring  them  down,  but  he  misunderstood 
me,  thinking  I  wanted  the  last  one  of  the  assessment 
roll,  and  I  have  asked  him  now  to  get  all  of  them,  but 
I  have  only  one  here.  They  will  all  be  here  this  af- 
ternoon.    The  Assessor  will  testify  about  that. 

(Witness  excused.) 
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G.  R.  FUNK  was  next  produced  as  a  witness  on  be- 
half of  Petitioner,  and  having  been  first  duly  sworn, 
testified  as  follows. 

Direct  Examination. 

By  Mr.  EVANS: 

O.  Mr.  Funk,  what  official  position  do  you  hold 
in  the  County  of  Multnomah? 

A.     Chief  of  the  field  work. 

O.     In  what  office? 

A.     The  County  Assessor's  office. 

O.  How  long"  have  you  been  connected  with  the 
Assessor's  office  of  Multnomah  County? 

A.     About  nine  years. 

O.  And  you  are  familiar  with  the  tax  records  of 
the  office? 

A.     Yes,  sir. 

O.  Will  you  tell  the  Court  the  method  of  assess- 
ing personal  property,  please? 

A.  The  method  of  assessing  personal  property,  on 
the  first  day  of  March  deputies  are  assigned  certain 
territories  and  the}^  take  blanks  similar  to  the  one  that 
the  Judge  has.  They  go  to  everybody  in  the  county, 
taking  the  town  or  addition  by  blocks,  pass  to  every- 
body and  leave  a  blank  statement  with  them  to  be 
filled  out,  at  the  same  time  taking  their  name  and 
address.  In  two  or  three  or  four  weeks  afterwards 
the  deputy  retraces  his  steps  and  in  the  meantime 
whatever  assessments  have  been  sent  in  or  whatever 
statements  have  been  filled  out  he  checks  them  off  of 
his  list  each  morning  so  that  he  will  not  duplicate  or 
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go  to  anybody  that  h:is  already  sent  in  a  statement 
and  he  retraces  his  steps  and  goes  over  and  asks  for 
statements  from  those  who  have  not  sent  in  their 
statements  already.  That  is  sometimes  done  as  much 
as  three  times,  or  sometimes  gone  over  at  least  three 
times,  in  order  to  get  people  to  make  the  statements 
themselves.  If  after  repeated  demands  to  get  state- 
ments from  the  people  they  fail,  then  to  make  a  state- 
ment the  Assessor  makes  an  arbitrary  statement  of 
the  property  that  they  have,  to  the  best  information 
that  he  has  at  hand,  whatever  it  is.  Then  just  pre- 
ceding the  time  of  the  Board  of  Equalization,  at  the 
time  that  he  turns  over  the  roll  to  the  Board  of  Equal- 
ization he  sends  out  written  notices  to  each  and  every 
person  who  has  failed  to  make  a  statement  themselves. 
When  they  are  made  from  the  information  that  the 
Assessor  has,  or,  in  other  words,  as  we  call  it,  arbi- 
trarily, we  place  an  N  in  there  to  notify,  and  the  date 
of  notification  is  stamped  on  the  blank,  which  in  this 
case  was  October  14th,  1911.  We  notified  them  that 
they  were  assessed,  what  they  were  assessed  for,  the 
different  items,  and  that  the  Board  of  Equalization 
met  at  a  certain  time ;  that  if  they  were  not  properly 
assessed  that  they  had  a  right  to  appear  before  the 
Board  and  make  their  objections. 

The  COURT:    Does  that  notice  give  the  items? 

A.     That  notice  gives  the  absolute  items. 

The  COURT:  That  were  assessed  against  the  par- 
ties? 

A,     That  were  assessed  against  the  parties. 

O.      (Mr.  Evans)     Now  for  instance,  that  slip  you 
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have  there,  let's  identify  that  and  g*et  it  in  evidence. 
What  is  that  sHp  you  have  there? 

Mr.  BRISTOL :    Yes,  I  think  it  would  be  very  wise. 

A.  This  is  an  arbitrary  notice  of  arbitrary  assess- 
ment made.  This  is  simply  a  memorandum.  This  is 
what  the  Assessor  makes  up  the  assessment  roll  from, 
as  I  understand  it.  This  (indicatin.^)  is  really  the 
legal  part  of  the  proposition. 

Mr.  BRISTOL  :  What  do  you  mean  by  this  ?  You 
put  your  hand  on  this?    The  book? 

A.     The  assessment  roll  is,  really. 

Mr.  BRISTOL:    The  book? 

A.     The  book. 

Mr.  BRISTOL:  That  is  the  legal  part  of  the  prop- 
osition? 

A.     As  I  understand  it. 

Mr.  BRISTOL:     Yes. 

WITNESS:    Now  then,  in  order  to  make  up  a  roll, 
either  of  personal  or  real,  why  there  must  be  evidence 
gathered  and  put  together  to  make  u]3  the  roll.    As  an 
example,  if  we  are  making  \\\)  a  real  roll  we  put  the 
values  of  the  ground  on  maps  and  from  that  place  it 
into  books.     Now  for  the  personal,  we  place  it  on  a 
personal  statement  like  this  and  from  these  they  arc 
written  into  books.    They  are  inserted  in  alphabetical 
form,  so  far  as  the  personal  is  concerned.     After  all 
of  these  statements  are  in  the}^  are  placed  in  alpha 
betical  order,  and  from  that  all  of  those  in  A,  begin- 
ning with  A,  are  written  in  the  A  book,  and  the  same 
vvith  B,  and  so  forth,  and  T  in  the  T  book.     So  that 
this  is  the  memorandum  from  which  the  roll  is  made. 
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Now  this  slip  of  paper  I  hand  you  here,  what 


That  is  a  personal  blank  for  1911. 
Showing  what? 

The  personal  assessment  of  the  Title  Guaran 
tee  &  Trust  Company,  R.  S.  Howard,  Receiver. 

Mr.  BRISTOL:    Made  out  by  whom? 

A.     Made  out  by  a  deputy  named  Shipley. 

Mr.  BRISTOL:     Not  made  out  by  Mr.  Howard? 

A.  Not  made  out  by  him.  It  is  an  arbitrary  as- 
sessment. 

Mr.  BRISTOL:     An  arbitrary  assessment? 

A.  If  it  was  made  out  by  Mr.  Howard  I  presume 
we  would  have  no  contention,  because  he  would  make 
it  himself. 

Mr.  EV^ANS:  The  slip  will  be  offered  in  evidence 
and  I  ask  to  have  it  marked  Intervenor's  Exhibit. 

Mr.  BRISTOL:  Objected  to,  any  more  than  it  is 
a  mere  exemplar  of  the  witness'  testimony,  and  ob- 
jected to  on  the  ground  it  is  not  substantive  evi- 
dence to  prove  any  fact  in  the  petition,  and  therefore 
incompetent. 

Mr.  EVANS:  The  purpose  of  it  is  it  is  offered  in 
connection  with  the  explanation  made  of  the  manner 
of  making  assessments. 

The  COURT:     Objection  overruled. 

Thereupon  said  ]:)aper  was  marked, 

INTERVENOR'S  EXHIBIT  1. 

O.  (Mr.  Evans)  Now  refer  to  the  tax  roll  for 
1911,  Mr.  Funk,  and  to  the  item  about  which  there  has 
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been  testimony  concerning  the  assessment  on  line  27. 

A.     Yes,  sir. 

'Q.  And  explain,  if  yon  can,  what  the  term  safety 
deposit  meant  on  that  line  on  the  assessment  roll. 

A.  That  is  simply  an  explanation  of  what  was  as- 
sessed. 

Mr.  BRISTOL:     Of  what  was  assessed? 

A.  Yes,  sir.  It  is  an  explanation  of  what  was  as- 
sessed. The  $40,000  is  assessed  as  a  value  placed  on 
the  safety  deposit  vault  located  at  number  2  Chamber 
of  Commerce.     That  is  the  value. 

The  COURT:    You  call  that  merchandise? 

A.     Yes,  sir,  call  it  merchandise. 

Q.  (Mr.  Evans)  And  this  petitioner's  exhibit,  the 
slip  of  arbitrary  assessment,  does  that  state  what  sort 
of  business  the  concern  was  engaged  in  at  that  time? 

A.     Yes,  sir;  safety  deposit  vaults. 

O.  There  are  no  other  items  entered?  Was  there 
anything  else  on  that? 

A.  Yes.  There  was  fifteen  hundred  dolhirs  for  of- 
fice furniture. 

O.     Do  you  know  where  that  was? 

A.  I  presume  at  240  Washington  street,  on  ac- 
count of  the  address  here.  We  always  give,  if  there 
is  more  than  one  address,  make  them  put  the  two  ad- 
dresses on  the  statement,  and  240  Washington  street 
here  is  presumably  where  the  office  furniture  was  lo- 
cated, at  240  Washington  street. 

Q.  That  is  the  office  of  the  old  Title  Guarantee  8z 
Trust  Company? 

A.     Yes. 
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Q.     Anything-  else  you  want  to  look  at? 

The  COURT:  Well,  he  has  explained — maybe  you 
are  goin^^  to  ask  about  it. 

Mr.  EVANS:  No.  I  was  going  to  take  another 
roll. 

The  COURT:  He  has  explained  that  the  mer- 
chandise, stock  in  trade,  means  safety  deposit  vaults, 
and  that  appears  on  the  roll  of  1911. 

Mr.  EVANS:     Yes. 

The  COURT:  Now  it  does  not  appear  on  other 
rolls  as  to  what  that  is.  Here,  for  instance  (indicat- 
ing). 

Mr.  BRISTOL:    Roll  of  1910  the  Court  means. 

The  Court:     Yes. 

Mr.  BRISTOL:    Line  45. 

WITNESS:  I^ine  45  was  not  written  in  there.  That 
was  simply  written  in  the  1911  roll  as  more  explicit. 
That  is  all. 

Mr.  BRISTOL:  You  don't  write  the  name  ''re- 
ceiver" here  either  on  line  45  in  the  1910  roll. 

The  COURT:  Just  a  moment.  You  can  answer 
that  question. 

A.     No,  it  is  not  written  here. 

Mr.  EViVNS:  Can  you  tell  from  these  rolls?  Mr. 
Emmons  suggests  it  is  on  the  next  page;  that  is  Title 
&  Trust  Company. 

WITNESS:  No;  that  is  a  different  concern  en- 
tirely. 

O.  Can  you  tell  from  the  slips  that  you  say  are 
made  preliminary  to  the  items  on  the  assessment  roll 
what  was  included? 
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A.      Ves,  sir. 

Q,  Will  you  have  those  slips  here  this  afternoon 
then? 

A.  I  will  try  to  get  them.  They  are  put  away  in 
boxes  in  the  basement  at  the  Court  House.  They  be- 
come quite  accumulated  in  the  office  and  they  put 
them  away  in  boxes  down  in  that  basement  and  it  is 
pretty  hard  to  get  at  them. 

Mr.  EVANS:  It  is  important,  Mr.  Funk,  because 
some  of  this  property  has  been  sold  by  the  Receiver, 
as  Mr.  Bristol  has  indicated,  it  will  be  very  import- 
ant. 

Mr.  BRISTOL:  The  records  of  the  court  so  show. 
I  will  advise  you  of  that  now. 

WITNESS:  This  is  evidently  made  on  the  same 
basis.  I  know  forty  thousand  on  the  vault  and  fifteen 
hundred  on  the  furniture;  just  the  same. 

The  COURT:  Well,  let  me  inquire  what  the  time 
was  when  those  vaults  were  sold. 

Mr.  BRISTOL:  Your  Honor,  I  will  furnish  you 
that  date  absolutely. 

The  COURT:  It  has  been  three  or  four  years  ago, 
hasn't  it? 

Mr.  BRISTOL:  It  has  been  quite  a  while;  yes, 
your  Honor. 

Mr.  EVANS:    Well,  find  that  dovvm  there. 
O.     Then  in  the  1909  roll? 

A.  The  forty  thousand  dollars  for  the  vault  and 
the  fifteen  hundred  dollars  for  the  furniture,  just  the 
same. 

Mr.  BRISTOL:    That  is  still  safe  deposit  vault? 
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A.     R.  S.  Howard. 

Mr.  BRISTOL:  Now,  Mr.  Evans  calls  my  atten- 
tion to  a  question  I  asked  of  the  previous  witness  on 
the  stand.  I  notice  this  roll  here  is  v/ritten  up  in  one 
handwriting,  and  opposite  line  about  10  there  is  an 
asterisk,  and  the  previous  witness  said  that  that  in- 
dicated that  it  carried  your  attention  to  the  foot  of  the 
roll  and  there  we  find,  "Title  Guarantee  &  Trust  Co., 
R.  S.  Howard,  Jr.,  Rec'r.",  apparently  entered  in  a  dif- 
ferent hand,  perhaps  in  the  same  handwriting,  I  am 
not  able  to  say,  but  it  is  different  ink. 

A.     It  is  different  handwriting,  too. 

Mr.  BRISTOL  :    A  different  handwriting,  too  ? 

A.     Yes,  sir. 

Mr.  BRISTOL:  Do  you  know  anything  about 
that? 

A.     Yes,  sir. 

Mr.  BRISTOL:     Can  you  tell  me  about  it? 

A.  Yes,  sir.  Presumably,  without  any  question, 
in  sorting,  if  they  happened  to  be  sorted  wrong — 
everybody  makes  mistakes,  and  we  don't  always  get 
them  in  alphabetical  order,  and  when  we  write  them 
if  they  are  in  the  wrong  place,  why  then  they  are 
written  at  the  bottom  of  the  page  where  they  should 
be  in  alphabetical  order,  and  the  asterisk  is  put  there 
to  call  attention  that  here  is  the  point  where  it  should 
have  been. 

Mr.  EVANS:  That  is,  that  item  should  have  been 
entered  up  here? 

A.  In  looking  for  Title  (niarantee  &  Trust  Com- 
pany naturally  he  would  look  alphabetically  for  it  and 
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naturally  would  find  it  here.  When  he  does  not  find  it 
here  he  sees  the  asterisk  and  looks  at  the  bottom  and 
finds  there  it  is. 

Mr.  BRISTOL:  The  r|uestion  was,  when  was  that 
put  in  ? 

A.  I  could  not  tell  you  when  it  was  put  in.  It  was 
put  in  by  the  chief  deputy  at  the  Assessor's  office  at 
the  time.     It  is  in  Maxwell's  handwriting. 

Mr.  BRISTOL:     That  is  what  I  thought. 

Q.  (Mr.  Evans)  But  the  point  we  are  after  is  the 
difference  in  the  handwriting  between  R.  S.  Howard, 
Receiver,  and  the  other.  That  of  R.  S.  Howard,  Re- 
ceiver, seems  to  be  in  a  different  handwriting  than 
the  entry  Title  Guarantee  &  Trust  Company. 

A.     Yes. 

O.  Do  you  know  anything  about  when  R.  S.  How- 
ard, Receiver's  name  was  put  in  there? 

A.  Sometime  of  course  prior  to  the  time  it  was 
turned  over  to  the  Board  of  Equalization. 

O.     You  don't  know  when  that  was? 

A.     I  don't  know  the  date. 

Mr.  BRISTOL:  Whose  writing  is  that?  Do  you 
know? 

A.     Maxwell's. 

Mr.  BRISTOL:     That  is  Maxwell's  writing? 

A.     Yes. 

Mr.  BRISTOL :  Is  that  Maxwell's  writing,  too  (in- 
dicating) ? 

A.     Yes. 

Mr.  EVANS:  Now  Title  Guarantee  &  Trust  Com- 
pany.    That  is  not  getting  it  in  the  record. 
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Mr.  BRISTOL:  Well,  that  is  not  Maxwell's  writ- 
ing (indicating),  is  it? 

A.     I  don't  think  it  is. 

Mr.  BRISTOL:  No;  but  this  is,  the  words  "R.  S. 
Howard,  Jr."  is  Maxwell's  writing? 

A.     Yes,  sir. 

Mr.  BRISTOL:  You  don't  know  whose  writing 
that  is,  do  you,  the  words  there,  ''Title  Guarantee  & 
Trust  Co."? 

A.  No.  I  could  tell  by  looking  back  over  our  rec- 
ords who  wrote  the  book. 

Mr.  BRISTOL:  Well,  the  point  you  are  sure 
about,  however,  that  was  placed  on  there,  it  was 
placed  on  there  as  it  now  appears  and  at  different 
times,  and  at  any  rate,  that  forty  thousand  relates  to 
the  safe  deposit  vaults  and  nothing  else? 

A.  However,  the  same  man  that  wrote  this  wrote 
this  (indicating),  the  address. 

Mr.  BRISTOL:  You  say  the  same  man  that  wrote 
what, — R.  S.  Howard,  Jr.,  Receiver? 

A.     Wrote  this  (indicating). 

Mr.  BRISTOL:  Wouldn't  you  say  that  the  same 
man  that  wrote  "Second  and  Washington  Street" 
wTote  ''Title  Guarantee  &  Trust  Co.''? 

A.     No. 

Mr.  BRISTOL:  But  the  man  who  wrote  R.  S. 
Howard,  Jr.,  Receiver,  is  a  different  writer  than  the 
fellow  who  wrote  Second  and  Washington  Street? 

A.     I  don't  think  so. 

Mr.  BRISTOL:  Don't  you  think,  Mr.  Funk,  these 
particular  items,  line  46,  page  6708  of  the  1909  roll. 
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visibly  shows  tliat  the  Title  Guarantee  &  Trust  Co., 
Second  and  Washington,  are  written  by  the  same  per- 
son, but  that  the  phrase  in  between  ''R.  S.  Howard, 
Jr.,  Receiver,"  is  written  bv  somebodv  different? 

A.     No,  I  don't  think  so. 

Mr.  BRISTOL:  Well,  look  at  the  fi.gures  and  see 
if  vou  can  tell. 

A.  Well,  the  figures  are  put  in  by  the  same  one 
that  w^rote  this  and  that  (indicating). 

The  COURT:    That  is  R.  S.  Howard? 

A.  And  the  reason  how  that  can  be,  T  can  tell  you 
just  how  that  is ;  that  sometimes  some  of  the  bigger 
concerns  in  the  city,  and  sometimes  not  some  of  the 
larger  ones  but  as  a  rule  the  larger  ones  in  the  city 
are  being  investigated  by  the  Assessor  himself  in  re- 
gard to  their  value,  and  there  is  simply  what  we  call  a 
dummy  placed  in  the  proper  place,  with  sim])ly  the 
name  of  the  concern  on  them. 

Mr.  EVANS:     Oh,  yes;  so  as  to  hold  its  position? 

A.  So  as  to  hold  its  position ;  and  then  afterwards 
Lhe  address  and  the  amount  is  filled  out.  when  the 
property,  when  it  is  properly  turned  over  by  the  As- 
sessor to  be  filled  in. 

O.  But  the  point  we  are  making  here,  it  seems  to 
me  all  of  us  are  somewhat  of  the  impression,  except 
you,  Mr.  Funk,  that  the  Title  Guarantee  &  Trust  Co., 
Second  and  Washington,  and  the  figures  all  look  more 
alike  there  in  the  same  handwriting. 

A.     No.     The  figures  are  Mack's  figures. 

O.     They  are? 

A.     Yes. 
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'Q.     You  are  familiar  with  them? 

A.  All  you  have  to  do  is  look  at  your  fours  and 
fives  all  the  way  up  and  down  the  page  to  find  it  is 
not  the  same. 

Mr.  BRISTOL:  Well,  what  I  want  to  get  at,  Mr. 
Funk,  is,  you  testify  now  R.  S.  Howard,  Jr.,  Receiver, 
is  entered  in  Maxwell's  handwriting;  is  that  correct? 

A.  That  is  my  judgment,  it  is  Maxwell's  handwrit- 
ing.    I  believe  it  is. 

Mr.  BRISTOL:     And  Maxwell  was  who? 

A.  He  was  the  chief  deputy  in  the  Assessor's  of- 
fice. 

Mr.  BRISTOL:    Where  is  he  now? 

A.     He  is  in  the  city. 

Mr.  BRISTOL:  Is  he  still  connected  with  the  As- 
sessor's office? 

A.     He  is  not. 

Mr.  EV^ANS:     Do  you  know  where  he  is  working? 

A.     No,  I  don't. 

Mr.  EVANS:  Then  in  the  1908  roll,  I  believe  you 
examined  at  line  16.  I  will  ask  you  to  examine  that 
roll  and  state  if  you  can  what  items  went  to  make  up 
the  roll  under  the  heading  of  Merchandise  and  Stock 
in  Trade. 

A.  Well,  of  course  the  deposit  vault  w^as  included 
in  it,  and  notes  and  accounts  and  other  stuff,  other 
merchandise  was  included  into  this. 

Mr.  BRISTOL:  How  do  you  know  that?  Why 
do  you  say  "of  course"? 

A.     From  the  value. 

Mr.  BRISTOL:    What? 
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A.     From  the  value  of  it. 

Mr.  BRISTOL:  I  know,  Init  yon  are  just  making 
a  specuhition,  Mr.  Funk,  from  what  you  see  there,  and 
based  upon  the  method  and  manner  of  doing  business. 
Now%  it  is  a  very  important  matter  for  us  to  know. 

A.     I  think  we  will  have  it  here  this  afternoon. 

Mr.  BRISTOL:  How  is  this  sixty-two  thousand 
made  up?    Well,  is  that  an  arbitrary  assessment? 

A.  Well,  I  could  not  tell  you  from  this  book 
whether  it  is  or  not. 

Mr.  BRISTOL:    What  can  you  tell  from? 

A.     I  can  tell  from  the  slips. 

Mr.  BRISTOL:     From  the  slips? 

A.  Yes.  I  think  it  is  an  arbitrary  assessment,  be- 
cause there  is  a  letter  here  I  think  that  \w\\\  show  con- 
clusively it  was  an  arbitrary  cissessment. 

Mr.  BRISTOL:  Yes.  I  think  I  know  about  the 
letter.    You  have  got  the  rest  of  them,  have  you? 

Mr.  EYANS:  I  don't  know  whether  there  are  any 
more  or  not.     Were  you  able  to  find  any  more? 

WITNESS:  I  don't  know  whether  there  are  any 
more.  There  might  l)e  more,  but  we  w^ere  unable  to 
find  them. 

Mr.  BRISTOL:  Let's  see  if  w^e  can  get  this  set- 
tled so  we  can  expedite  the  matters,  ^'ou  can  find 
the  slips.  Can't  it  be  stipulated  betw^een  us  on  every 
occasion  when  the  Receiver  was  notified  by  the  As- 
sessor, that  the  Receiver  alwa3^s  claimed  the  property 
exempt  for  causes  and  reasons  therein  set  forth,  and 
that  you  have  a  letter  of  July  13th,  1908,  which  would 
seem  to  be  a  reply  to  the  Receiver,  saying  that  the 
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Assessor  would  not  allow  his  exemption  claim,  so  we 
can  get  the  whole  thing  in  ?  Because,  as  a  matter  of 
fact,  the  Receiver  did  do  that  all  the  time ;  and  it  will 
save  digging  up  a  whole  lot  of  records  and  it  will  save 
one  point,  which  is,  you  have  claimed  that  they  made 
the  arbitrary  assessment  and  notified  them.  Now 
that  notice  would  apparently  be  of  some  value.  I 
w^ant  to  show,  which  would  be  a  part  of  our  case  nat- 
urally that  that  letter  on  its  face  shows,  and  that  you 
all  the  time  were  notified,  I  mean  your  Assessor,  so 
far  as  we  are  concerned  we  were  claiming,  as  we  claim 
now,  this  stuff  so  assessed  was  not  assessible  in  the 
manner  and  method  you  assessed  it  and  the  property 
in  the  hands  of  the  Receiver  was  exempt.  You  know 
that  to  be  the  course  of  the  correspondence,  don't 
you? 

WITNESS:    I  believe  that  is  the  truth. 

Mr.  BRISTOL:    Yes. 

Mr.  EVANS:  This  letter  here  indicates  that  Mr. 
Howard  had  previously — this  is  the  copy  from  your 
office  record,  is  it? 

WITNESS:    Yes,  sir. 

Mr.  E\^\NS:  Had  previously  taken  the  matter  up 
with  your  office  some  way  or  other,  either  by  cor- 
respondence or  letter — 

WITNESS:  (interrupting)  Either  by  phone  or 
by  letter. 

Air.  EVANS:  (continuing)  And  of  course  I  sup- 
pose he  would  not  waive  his  contention  as  to  that. 

Mr.  BRISTOL:  No,  he  didn't.  I  will  tell  you, 
furthermore,  I  will  give  you  this  assurance,  the  Court 
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and  counsel:  I  advised  with  Mr.  Howard  all  the  time 
and  I  think  his  evidence  will  show,  when  I  produce  it, 
that  he  will  advise  the  Court  and  counsel  that  he  fol- 
lowed his  counsel's  advice. 

Mr.  EMMONS:  Then  it  vAW  be  stipulated  that  he 
knew  every  year  that  they  were  attempting-,  or  were 
assessing"  his  property? 

Mr.  BRISTOL:  He  knew  every  year  that  they  at- 
tempted to  make  these  particular  assessments  in  this 
particular  way,  and  he  was  constantly  claiming  that 
the  property  was  exempt. 

Mr.  EMMONS:    That  is  what  T  understand. 

Mr.  BRISTOL:    Yes. 

Mr.  EMMONS :  He  knew  they  were  attempting-  to 
assess  the  property  in  the  manner  that  they  have  as- 
sessed it. 

Mr.  BRISTOL:  In  the  manner  it  shows  on  the 
rolls,  but  the  Receiver  was  continuously  objecting  that 
that  was  not  an  assessment  and  that  he  was  exempt 
therefrom. 

Mr.  EVANS:  I  will  ask  to  have  the  letter  copy  of 
June  3rd,  1908,  R.  S.  Howard,  Title  Guarantee  cK^ 
Trust  Company — is  that  a  copy  from  your  office  files? 

WITNESS:    Yes,  sir. 

Mr.  EVANS:  I  will  ask  Mr.  Howard  if  he  can  find 
the  other. 

Mr.  BRISTOL:  I  think  perhaps  we  can,  but  we 
admit  we  got  it.  I  am  not  making  any  contention 
about  that. 

Mr.  EVANS:    I  ask  to  have  it  copied  in  the  record. 

Mr.  BRISTOL:     Sure.     And  it  will  be  understood 
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between  us  there  are  other  letters,  as  Mr.  Funk  has 
testified,  both  pro  and  con,  from  the  Assessor  to  th;- 
Receiver,  and  from  the  Receiver  back,  with  reference 
to  the  same  contention. 

Thereupon  by  agreement  said  letter  was  received 
and  set  out  herein  as  follows: 

''B.  D.  SIGLER,  ASSESSOR, 

Multnomah  County,  Portland,  Oregon. 

July  13,  1908. 

Mr.  R.  S.  Howard,  Receiver, 

Title  Guarantee  &  Trust  Co.,  City. 
Dear  Sir: 

I  am  unable  to  find  any  law  wherein  the  personal 
property  of  the  Title  Guarantee  &  Trust  Company,  in 
your  hands,  as  Receiver,  Alarch  1st,  1908,  is  exempt, 
since  the  law^  reads :  'All  real  property  within  the 
State  and  personal  property  situated  or  owned  within 
this  state,  except  such  as  may  be  specifically  exempt 
by  law,  shall  be  subject  to  assessment  and  taxation  in 
equal  and  ratable  proportion.' 

"Since  there  is  no  provision  exempting  property  in 
the  hands  of  a  receiver  or  any  court,  there  can  be  no 
Cjuestion  about  the  property  mentioned  being  subject 
to  taxation,  and  I  herewith  enclose  you  blank,  which 
please  fill  out  and  return  to  me  at  your  earliest  con- 
venience. 

Yours  very  truly, 


Assessor." 
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The  COURT:  There  was  no  contention  ever  made 
that  the  Receiver  ever  had  no  such  property  as  is  men- 
tioned in  the  tax  rolls? 

WITNESS:    No,  sir,  not  to  my  knowledge. 

The  COURT:  I  think  the  Court  will  take  an  ad- 
journment now  until  two  o'clock. 

Mr.  BRISTOL:  May  it  please  the  Court,  before 
your  Honor  retires,  I  might  save  Mr.  Evans  some 
trouble.  I  am  willing  to  concede  this  much,  if  he 
wishes  me  to,  and  to  save  the  hunting  in  that  base- 
ment Mr.  Funk  spoke  about.  I  am  willing  to  concede 
to  you  that  the  Assessor  attempted  to  make  arbitrary 
assessments  after  receiving  notice  that  this  particular 
property  was  not  bound,  and  that  the  result  of  those 
assessments  appears  to  be  as  shown  upon  the  rolls 
that  you  have  introduced,  without  conceding  that  the 
name  R.  S.  Howard,  Jr.,  Receiver,  as  written  in  there 
was  properly  written  in.  You  see  what  I  mean?  But 
I  don't  want  you  to  go  hunting  up  all  those  files. 

Mr.  EVANS:  I  think  we  ought  to  have  them,  ])e- 
cause  they  may  help  explain  what  made  up  those 
items.    If  they  can  find  them  I  prefer  them  to  do  it. 

Mr.  BRISTOL:  Well,  that  is  for  your  own  con- 
venience. 

Thereupon,  a  recess  was  taken  until  two  o'clock  p. 
m.  of  this  day,  Wednesday,  November  26th,  1913,  at 
which  time  court  reconvened  and  the  trial  herein  was 
resumed  as  follows: 

G.  R.  FUNK  resumed  the  witness  stand  and  fur- 
ther testified  as  follows: 
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Direct  Examination  (continued). 
By  Mr.  EVANS: 

Q.  We  asked  you  to  make  a  search  for  the  rec- 
ords to  see  if  you  could  find  the  other  statement  of  as- 
sessable property. 

A.     Yes,  sir. 


Q 

A 

Q 

A 

Q 

A 

Q 


Did  you  succeed  in  finding  any  others? 
I  found  one  more. 
For  what  year  was  that? 
1910. 

This  is  it  you  produce  here,  is  it? 
Yes,  sir. 

That  covers  the  assessment  that  was  made  in 
1910? 

A.     1910,  yes,  sir. 

Mr.  EVANS:    I  will  offer  it  in  evidence. 
Thereupon,  said  paper  was  received     in     evidence 
without  objection  and  marked, 

INTERVENOR'S  EXHIBIT  2. 

The  COURT:  Do  you  keep  all  of  these  slips  on 
file? 

A.  Well,  they  get  to  be  pretty  bulky  and  they  are 
put  in  boxes  and  put  in  the  basement  of  the  Court 
House  and  the  janitors  pile  stuff  around  over  them 
and  they  are  pretty  dirty,  and  we  had  to  go  through 
a  great  big  lot  of  junk  to  get  these. 

Q.  (Mr.  Evans)  Are  they  still  looking  for  the 
others  up  there? 

A.     No.     They  quit. 

O.     Thev  could  not  find  them  ? 
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A.  Well,  they  are  there,  but  then  just  where.  They 
are  not  really  the  record  anyway,  as  far  as  that  is  con- 
cerned.   They  are  simply  what  the  record  is  made  from, 

*Q.  Explain  please  what  that  double  ''A"  means 
opposite  those  items  that  have  been  entered  there,  the 
amount  of  the  assessment. 

A.  Well,  the  double  "A"  means  it  is  arbitrary  as- 
sessment and  written  in  red  means  that  it  was  taken 
off  the  statement  the  year  before ;  that  it  was  arbitrar- 
ily made  the  year  before  and  that  is  the  amount  it  was 
assessed  at  the  year  before,  in  1909,  forty  thousand 
dollars  for  the  safety  deposit  vaults,  written  in  red 
too,  and  fifteen  hundred  dollars  for  the  furniture. 

Q.  So  virtually  then  this  exhibits  the  assessment 
for  1909  as  well? 

A.     It  does,  yes. 

O.  In  the  1908  assessment  roll  it  a])]:)ears,  as  I  re- 
call it,  the  first  item  w?,s  some  sixty-five  thousand 
dollars. 

A.     Some,  and  I  don't  remember  how  many. 

The  COURT:     Sixty-two  thousand. 

Mr.  BRISTOL:    Sixty-two  thousand  five  hundred. 

Mr.  EVANS:  Sixty-two  thousand  five  hundred 
dollars  besides  the  personal  property;  besides  the  fix- 
tures, I  should  say. 

Q.  Do  you  know  whether  or  not  the  safety  de- 
posit boxes  were  assessed? 

A.     Yes,  sir. 

Q.     In  that  item? 

A.     They  w-ere  included  in  the  assessment. 

O.     And  w^hat  else,  if  you  know,  w^ent  to  make  up 
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that  value  of  the  property? 

A.  In  1908  the  assessment  included  also  the  plant; 
that  is  the  books. 

Q.     What  plant  did  they  have  there? 

A.  Well,  they  had  a  set  of  books  for  searching 
titles.     They  had  a  plant  there  for  an  abstract  plant. 

'Q.     You  mean  an  abstract  plant? 

A.  Yes,  sir.  They  sold  it  in  some  place  about  Aug- 
ust 1st,  1908,  to  the  Title  &  Trust  Company,  v^hich 
has  it  now.  They  went  in  business  on  the  1st  day  of 
August,  1908,  and  it  was  about  that  time,  I  don't  know 
for  sure,  I  didn't  get  time  to  look  up  the  bill  of  sale, 
but  that  is  the  time  that  they  went  into  business,  on 
the  1st  of  August,  1908,  and  they  purchased  this  plant. 

The  COURT:    Who  purchased  this  plant? 

A.     The  Title  &  Trust  Company.     It  is  now  in  the 

Lewis   Building.      They   are   another   abstract   com- 
pany and  guarantee  company. 

The  COURT:  They  purchased  it  from  the  Title 
Guarantee  &  Trust  Company? 

A.  Presumably  from  Mr.  Howard,  but  it  was  the 
plant  that  the  Title  Guarantee  &  Trust  Company  had. 

Mr.  EVANS:  You  mean  they  bought  over  their 
abstract  books  and  outfit  for  making  abstracts? 

A.     Yes,  sir. 

Mr.  EVANS:  Bought  that  from  the  Title  Guar- 
antee &  Trust  Company.  Do  you  think  of  anything 
else,  Mr.  Emmons? 

Mr.  EMMONS:    I  think  that  is  all. 
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Cross  Examination. 
By  Mr.  BRISTOL: 

Q.  Did  you  find  out,  and  refresh  your  memory 
about  that  R.  S.  Howard,  Jr.,  Receiver  business? 

A.  No,  I  didn't  look  any  further  in  regard  to  it, 
Mr.  Bristol. 

Q.  I  will  call  your  attention  to  Intervenor's  Ex- 
hibit 2  and  ask  you  if  I  understood  you  correctly  that 
this  red  shows  that  the  same  sort  of  an  orbitrary  as- 
sessment would  be  made  to  the  Title  Company  for 
1909? 

A.     Exactly. 

Q.  Exactly.  So  that  if  you  had  that  statement 
here  it  would  be  just  the  same  as  that  one? 

A.  It  would  be  absolutely  the  same.  The  red  is 
put  on  there  for  the  benefit  of  the  assessor  in  makino* 
comparisons  each  year. 

Q.  I  am  particularly  anxious  to  know  whether  the 
name  of  the  receiver  would  be  upon  that  assessment 
or  that  statement  at  all? 

A.     Well,  that  I  could  not  tell  you. 

O.     Well,  it  is  not  on  that  one,  is  it? 

A.  No.  That  I  could  not  tell  you.  But  the 
amounts  here  are  taken,  these  amounts  here  are  taken 
from  the  previous. 

O.     Yes,  I  understand  that ;  the  previous  roll  ? 

A.  Yes.  But  in  regard  to  the  name,  why,  I  could 
not  tell  you. 

Q.     Well  now,  this  roll  says,  ''Title  Guarantee  & 

Trust  Co.,"  don't  it? 

A.     Yes. 
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Q.     ''Character  of  business,  banking"? 

A.  That  is  the  item,  the  statement  there,  although 
the  roll  might  include  even  more  than  that. 

O.  All  right;  let's  look  at  it.  6782,  line  45,  would 
represent  the  roll  for  1910,  wouldn't  it? 

A.     Yes,  sir. 

Q.  That  is  on  Intervenor's  Exhibit  2  and  is  the 
entry  that  shows  that  this  statement  w^as  entered? 

A.     Yes,  sir,  that  is  it  exactly. 

O.  I  notice  on  here  in  blue  pencil,  ''See  Maxwell 
before  entering."     What  does  that  mean? 

A.  Well,  evidently  Mr.  Maxwell  asked  something 
in  regard  to  it.  Maybe  he  wrote  it  himself.  I  don't 
know  whether  he  did  or  not. 

0.  Why  was  it  that  Maxwell  was  always  the  fel- 
low that  was  particularly  concerned  here  about  this 
Title  Guarantee  &  Trust  Company  tax  apparently? 

A.  Well,  that  I  don't  know,  otherwise  than  that 
he  was  chief  deputy  in  the  office.  Otherwise  I  could 
not  tell  you. 

O.  Now,  I  show  you  the  1909  roll  at  the  point  and 
place  where  line  46  appears,  and  ask  you  by  what  au- 
thority anybody  w^ould  have  to  enter  the  name  of  the 
Receiver,  in  view  of  the  fact  that  you  told  us  this 
morning  on  your  direct  testimony  that  these  entries 
here  were  made  up  from  statements  previously  pre- 
pared and  that  this  statement,  Intervenor's  Exhibit  2, 
which  you  say  is  a  proper  one.,  does  not  show  the  name 
R.  S.  Howard,  Jr.,  Receiver? 

A.  Well,  that  would  not  be  any  reason  why  that 
they  could  not  be  added  to  it,  because  it  is  not  a  tax 
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roll,  Mr.  Bristol. 

Q.  Well,  but  I  am  getting  at  the  fact  that  you 
stated — 

A.     (interrupting)     It  could  not  be — 

O.  (interrupting)  Now,  wait  a  minute.  Did  I 
understand  you  correctly  that  the  foundation  for  the 
roll  itself  is  either  a  previous  blank  or  a  previous 
statement  either  actually  made  by  the  owner  or  arbi- 
trarily made  by  the  Assessor? 

A.     Yes,  sir. 

Q.     Is  that  true? 

A.     That  is  true. 

Q.  Now  then,  it  is  also  true,  isn't  it,  that  Inter- 
venor's  Exhibit  2,  you  told  us  was  the  same  l)y  reason 
of  these  red  letters  that  you  identify  it  by,  was  the 
same  for  1909  as  it  was  for  1910? 

A.     Yes,  sir.     These  items — 

Q.      (interrupting)     Now  then,  these — 

Mr.  EVANS:  (interrupting)  Wait  until  he  gets 
his  answer  finished. 

Mr.  BRISTOL:    All  right.    Go  ahead. 

WITNESS:  These  items  are  absolutely  the  same. 
(Indicating.)  These  may  not  be  the  same,  because 
if  this  had  changed  hands  and  was  under  a  different 
name,  why,  these  items  would  appear,  as  this  was 
assessment  on  the  particular  property. 

Mr.  EVANS:  ^This"  and  "these"  don't  get  in  the 
record. 

O.  (Mr.  Bristol)  So  you  did  have  some  informa- 
tion then  with  regard  to  the  future  whether  the  in- 
stitution changed  hands,  did  you? 
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A.     Oh,  sure. 

O.  Xow,  as  a  matter  of  tact,  it  had  changed  hands 
prior  to  1909,  hadn't  it? 

A.  Yes ;  part  of  it  was  changed  hands  anyway,  be- 
fore that. 

Q.  No,  but  I  am  getting  at  the  actual  physical  sit- 
uation as  to  the  Title  Guarantee  &  Trust  Company. 
Did  not  you  as  one  of  the  Assessor's  deputies,  know 
that  the  Title  Guarantee  &  Trust  Company  went  into 
the  hands  of  this  court  on  November  2nd,  1907? 

A.  There  is  no  dou1)t  but  what  the  Assessor  knew 
it. 

O.     Yes;  all  the  time? 

A.     There  is  not  any  argument  about  that. 

Q.  Well,  I  don't  know  whether  there  is  or  not. 
What  is  the  fact?  You  people  representing  Multno- 
mah County  knew  that,  didn't  you?  It  was  published 
in  the  papers  and  everywhere  else? 

A.     There  is  no  doubt  about  it. 

Q.  No.  Now^,  what  I  think  is  particular  material 
to  us  is  that  if  the  Receiver  on  the  one  hand  was  con- 
stantly contending,  or  making  it  appear,  that  there 
was  no  liability,  and  the  Assessor  was  making  it  ap- 
pear that  there  was  a  liability,  and  that  arbitrary  as- 
sessments were  made  in  this  way  all  the  time  to  get  a 
foundation  for  the  rolls,  how  it  came  about  that  when 
we  got  the  arbitrary  assessment  statement  produced, 
the  Receiver's  name  is  not  on  it,  if  there  was  an  in- 
tention to  assess  tlie  Receiver. 

A.  That  does  not  make  any  difference,  because 
this  is  not  a  roll. 
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Q.     Which  is  not  a  roll? 

A.  This  not  the  roll  until  after  it  is  accepted  as  ?. 
roll.  You  see,  this  is  simply  the  foundation  of  the  tax 
roll.  At  the  time  that  the  Assessor  makes  this  up, 
now — 

Q.  (interrupting)  What  you  are  referring  to  as 
"this,"  is  book  6708  of  1909  tax? 

A.  Yes;  any  book,  as  far  as  that  is  concerned,  that 
is  included  in  the  roll.  I  am  making  a  general  state- 
ment that  so  far  as  the  Assessor  was  concerned,  if  the 
day  before  he  turned  this  over  to  the  Board  of  Equal- 
ization he  had  got  information  that  these  safety  de- 
posit vaults  were  only  worth  five  hundred  dollars  he 
had  a  perfect  right  to  change  this  to  five  hundred  dol- 
lars. That  is  not  violating  any  part  of  the  law.  And 
if  he  found  R.  S.  Howard,  Jr.,  was  an  owner  of  a  part 
of  it  the  day  before  he  turned  it  over,  he  had  a  right  to 
add  R.  S.  Howard,  Jr\s.  name  so  long  as  he  notifies 
him. 

O.     So  long  as  he  notifies  him  ? 

A.     Yes. 

'O.  Have  3^ou  got  any  proof  that  he  ever  notified 
him? 

A.     Yes. 

O.     What? 

A.  The  record  shows,  you  know,  the  date  of  the 
notification,  and  that  is  the  only  person  tliat  he  could 
notify. 

O.  Where  is  the  record  of  notification  in  1909  that 
you  notified  the  Receiver? 

A.     We  haven't  got  it  here. 
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O.  You  haven't  got  it  liere.  Did  you  notify  the 
Receiver? 

A.     I  always  do. 

O.  Not  the  Title  Guarantee  &  Trust  Company, 
but  the  Receiver. 

A.  Alw^ays  do,  because  the  Assessor  knew^ — there 
is  no  doubt  but  what  he  knew  the  Title  Guarantee  & 
Trust  Company  was  in  the  hands  of  a  Receiver  and 
that  R.  S.  Howard,  Jr.,  was  the  Receiver. 

Q.  Now,  Mr.  Funk,  just  a  minute.  I  don't  want 
y()u  to  make  a  statement  that  might  be  incorrect. 

A.     I  don't  want  to,  either. 

O.  I  know,  but  listen.  Now  let  me  remind  you: 
You  remember  that  George  H.  Hill  was  the  first  re- 
ceiver in  this  court,  don't  you,  and  that  he  was  re- 
moved? 

A.     Yes,  I  remember  he  was,  yes. 

'O.  And  you  remember  that  next  to  George  H.  Hill 
came  Edward  C.  Mears,  who  would  be  the  receiver 
in  the  year  that  this  assessment  was  made,  1909. 

A.  Well  then,  probably  Mr.  Mears  is  the  man 
that— 

O.  (interrupting)  Well  then,  how  does  it  come 
that  R.  S.  Howard's  name  is  put  there?  That  is  just 
what  I  want  to  know. 

A.  Well,  if  Mr.  Mears  was  the  Receiver  at  the  time 
that  this  roll  was  turned  over  to  the  Board  of  Equal- 
ization, I  haven't  any  explanation. 

O.  Yes.  Well  now,  the  roll  for  1909  taxes — let's 
get  it  right  now — the  roll  for  1909  taxes  would  be  in 
the  Board  of  Ecjualization  in  October  of  1908,  would- 
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n't  it? 

A.     Yes,  October  of  1908. 

Q.     Wouldn't  it? 

A.     No;  October  of  1909. 

Q.     Not  the  1909  roll;  that  would  be  the  ten  roll. 

A.     The  1909  roll  is  1909. 

Q.     The  1909  roll  is  1909? 

A.     Yes. 

Q.  In  other  words,  then,  if  that  be  the  case,  there 
is  twelve  months  yet  in  our  favor  that  I  didn't  know 
about.  The  roll  for  this  year  of  1913,  for  instance,  we 
went  before  the  Board  as  taxpayers  in  October,  1913? 

A.     That  is  correct. 

Q.  Now,  that  roll  you  don't  collect  on  until  after 
the  1st  of  March,  1914? 

A.     Yes. 

Q.     Is  that  right? 

A.     The  1st  of  February. 

O.  The  1st  of  February,  yes.  Now  then,  this  1909 
roll  then  would  not  be  subject  to  collection  upon  it  un- 
til the  following  1st  of  February,  1910? 

A.     That  is  correct. 

O.  All  right.  Then  let's  put  it  this  way:  Can 
you  tell  me  whether  or  not  that  name,  R.  S.  Howard, 
Jr.,  Receiver,  was  put  on  there  previous  to  the  time 
that  the  Board  of  Equalization  acted? 

A.  It  must  have  been,  because  the  Assessor  does 
not  have  charge, — did  not  have  charge  of  the  rolls  at 
any  time  after  that. 

O.  Well,  that  is  not  the  point.  That  is  only  argu- 
mentative.   Do  you  know  what  the  fact  is? 
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The  COURT:     Do  you  have  any  personal  know 
ledge  of  that  ? 

A.  I  don't  know  when  it  was  put  on  personally, 
only  I  know  that  the  Assessor  up  until  this  year — the 
law  was  changed  this  year — up  until  this  year  the  As- 
sessor did  not  have, — after  he  turned  the  rolls  over, 
which  will  show  in  the  hack  of  the  book  the  time  they 
receipted  for  them,  that  the  Assessor  at  no  time  had 
the  rolls  in  his  possession.  Here  is  where  his  affidavit 
is,  where  he  turns  it  over  (indicating).  Here  is  where 
Fields  receives  it   (indicating). 

Mr.  EVANS:    October  18. 

Mr.  BRISTOL:  No;  that  is  where  it  went  to  the 
Board  of  Equalization? 

WITNESS:    Exactly. 

O.  It  went  to  the  Board  of  Ecjualization  October 
18th,  1909? 

A.  Well,  the  Assessor  at  no  time  had  this  book 
after  that  time.  It  was  in  the  possession  of  either  the 
Board  of  Equalization  or  the  County  Clerk  or  of  the 
Tax  Collector. 

Q.  Yes.  Well  now  then,  in  view  of  the  fact  that 
this  statement — I  will  put  it  this  way  to  you,  because 
I  want  you  to  give  the  Court  the  benefit  of  your  ex- 
pert knowledge  on  this ;  in  view  of  the  fact  that  this 
statement  says  "Title  Guarantee  &  Trust  Co.  for  the 
year  1910,  'Tntervenor's  Exhibit  2,  and  that  by  con- 
temporaneous facts  you  state  that  1909  would  be  the 
same,  and  the  fact  that  all  of  these  rolls  produced  here 
except  two  of  them,  only  use  the  name  Title  Guaran- 
tee &  Trust  Company  alone,  even  during  the  time  of 
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the  receivership,  please  be  kind  enough  to  tell  me,  was 
it  the  intention  of  Multnomah  County,  so  far  as  you 
know,  to  assess  the  Title  Guarantee  &  Trust  Com- 
pany for  what  it  claimed  to  be  a  personal  tax,  or  was 
it  its  intention  to  assess  the  Receiver? 

A.     Well,  my  opinion  is,  that  is  all  I  can  tell  you — 

Q.  (interrupting)  I  didn't  ask  you  your  opinion;  I 
want  the  facts,  Mr.  Funk.  You  know  what  I  mean  as 
to  what  the  intention  was  when  they  put  ''Title  Guar- 
antee &  Trust  Company"  on  there;  was  it  the  inten- 
tion to  assess  the  Receiver  or  the  Title  Guarantee  e^' 
Trust  Company? 

A.     Well,  Mr.  Bristol,  I  wasn't  the  Assessor. 

Q.     I  know,  but  you  know  the  surrounding  facts. 

A.  And  what  Mr.  Sigler's  intention  was,  why,  it 
would  be  hard  for  me  to  swear  to. 

0.  Well  then,  I  will  put  it  around  the  other  w^ay. 
You  were  the  chief  field  de])uty,  were  you  not? 

A.     No,  not  at  that  time. 

O.     Well,  you  were  in  the  Assessor's  office? 

A.     Yes,  sir. 

Q.     I  will  put  it  this  way — 

A.  (interrupting)  I  had  charge  of  the  land  values 
at  that  time. 

O.  In  view  of  your  charge  of  the  Assessor's  office, 
if  you  were  assessing  R.  S.  Howard,  Jr.,  Receiver  of 
The  Title  Guarantee  &  Trust  Company,  that  is  the 
name  you  would  put  in  the  roll,  isn't  it? 

A.     I  would,  yes. 

O.  And  if  you  were  assessing  the  Title  Guarantee 
<S:  Trust  Company,  that  is  the  name  you  w^ould  put  in 
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the  roll,  wouldn't  you? 

A.  I  might  make  a  note,  of  course,  indicating  that 
they  were  bound  together,  just  the  same  as — 

'Q.  (interrupting)  Well,  that  is  not  the  point  I  am 
getting  at.  I  want  to  know  with  reference  to  that  in- 
tention. So  I  think  you  have  explained  exactly  what 
I  am  after.  Now,  how  do  you  explain  that  part  of  the 
time  in  those  rolls  of  1908,  1909,  1910  and  1911,  in 
the  four  instances  two  of  them  don't  mention  the  Re- 
ceiver's name  at  all  and  only  one  of  them  mentions 
the  Receiver  as  an  addition  after  the  roll  is  apparently 
made  up? 

A.  I  told  you  that  I  didn't  explain  it,  because  I 
don't  know  why  they  didn't  do  that. 

Re-direct  Examination. 
By  Mr.  Evans: 

O.  So  far  as  the  x\ssessor's  office  was  concerned, 
your  understanding  about  it,  it  would  not  have  made 
any  difference  whether  this  property  was  in  the  hands 
of  a  receiver  or  was  still  in  the  Title  Guarantee  & 
Trust  Company's  hands?  What  you  were  trying  to  do 
was  to  assess  the  property  that  belonged  to  the  Title 
Guarantee  &  Trust  Company? 

Mr.  BRISTOL:  Now,  I  object  to  that  upon  the 
ground  that,  and  I  think  counsel  recognizes  it  to  be 
more  or  less  argumentative,  involving  part  of  the  de- 
termination that  this  Court  would  have  to  make,  and 
rather  calling  for  the  conclusion  of  the  witness. 

Mr.  EVANS:  It  is  probably  objectionable  for  that 
reason,  l)ut  I  imagine  there  have  been  one  or  two  more 
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questions  somewhat  argumentative  ahead  of  it. 

The  COURT :    You  may  answer  the  question. 

Mr.  BRISTOL:  I  think  on  cross  examination  I 
had  a  right  to  pursue  it. 

The  COURT :  You  may  answer  the  question.  The 
Court  will  give  it  such  weight  as  it  deems  proper. 

A.  Well,  individually  the  Assessor's  office,  as  I 
understand  it,  was  to  assess  the  property,  all  personal 
property  that  is  located  in  the  County  of  Multnomah, 
it  is  the  duty  of  the  Assessor  of  this  county  to  assess, 
and  if  it  was  the  Title  Guarantee  &  Trust  Company's 
property,  why,  it  presumed  that  it  was,  and  as  T  un- 
derstand the  law,  if  he  made  a  mistake  in  assessing  it, 
it  is  not  conclusive  that  it  should  not  be  assessed ;  that 
the  law  provides  for  that,  and  that  it  does  not  make 
any  difference  whether  it  was  assessed  to  the  proper 
owner  or  not.  To  explain  the  way  I  understand  it  is 
this:  If  I  find  goods  down  here  in  a  store  stored 
away,  the  lavv^  recognizes  that  the  Assessor  has  a  per- 
fect right  to  assess  that  property  to  the  man  who  has 
the  goods  stored,  without  the  man  will  make  a  state- 
ment himself  stating  who  owns  the  g*oods  and  the 
value  of  them. 

(Witness  excused.) 

Mr.  EVANS:    Mr.  Howard,  please  take  the  stand. 

R.  S.  HOWARD,  Jr.,  was  thereupon  produced  as  a 
witness  on  behalf  of  the  petitioner,  and,  having'  been 
first  duly  sworn,  testified  as  follows: — 

Direct  Examination. 
BvMr.  EMMONS: 

O.     Mr.  Howard,  you  are  Receiver    of    the    Title 
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Guarantee  &  Trust  Company? 

A.     I  am. 

O.     And  how  long  have  you  been  such  Receiver? 

A.     Since  January  21st,  1908. 

0.  Did  you  ever  have  any  notice  from  the  Asses- 
sor's office  that  the  property  which  you  hold  as  Re- 
ceiver was  being  assessed,  the  personal  property? 

A.     I  did. 

O.     When  did  you  first  receive  that  notice? 

A.  My  recollection  was  sometime  in  1908;  I  mean 
during  that  year. 

Q.  2\nd  each  year  subseciuent  to  that  time  did  you 
have  notice? 

A.  I  can't  recall  as  to  a  direct  notice,  but  I  can  re- 
call them  leaving  blank  statements  there,  as  they  arc 
accustomed  to  doing  from  house  to  house,  or  from 
place  to  place.     That  is  the  custom  of  the  office. 

'O.     Each  year? 

A.     Each  year. 

O.  And  have  yoi\  talked  to  the  Assessor,  Mr.  Sig- 
Icr,  in  reference  to  these  taxes? 

A.  I  did  not  talk  to  Mr.  Sigler.  I  had  conversa- 
tions— I  first  advised  with  my  attorney  on  the  first 
assessment,  with  Mr.  Linthicum  and  Mr.  Bristol. 

The  COURT:    That  is  1908? 

A.  1908,  yes,  sir;  and  then  each  recurring  instance 
I  took'  it  up  vv^ith  my  counsel  and  was  under  advice 
from  them,  and  then  I  several  times  spoke  to  Mr. 
Maxwell,  Vvdio  was  the  chief  deputy  in  Mr.  Sigler 's 
office,  the  county  Assessor. 

O.     Now,  you  ])aid  the  taxes,  T  believe,  on  the  real 


130  Coy  vs. 

estate  that  you  held  as  Receiver? 

A.     Each  year,  yes. 

Q.  Did  you  ever  pay  it  on  the  personal  property 
that  you  held  as  Receiver? 

A.     I  can't  recall  that  I  did. 

Q.  In  fact,  you  contended  that  the  property  was 
not  assessable — 

A.     (interrupting)     The  personal. 

Q.  (continued)  while  it  was  in  the  custody  of  the 
Court? 

A.     And  under  the  advice  of  counsel  I  acted. 

O.     Under  the  advice  of  counsel  ? 

A.     Yes. 

'Q.  Then  the  taxes  on  the  personal  property  which 
you  hold  have  never  been  paid,  on  the  personal  prop- 
erty? 

A.     It  has  not  been  paid. 

Q.  Now,  what  was  the  character  of  this  personal 
property  that  you  had  on  which  the  taxes  have  never 
been  paid? 

A.     You  mean  on  which  the  assessment  was  levied? 

O.  The  personal  property  that  you  held  as  re- 
ceiver. 

A.  I  don't  know  what  they  were  assessing,  but  it 
was  presumably  on  notes  and  open  accounts  and  the 
assets  of  the  Title  Guarantee  &  Trust  Company. 

O.     Well,  you  had  some  safety  deposit  vaults? 

A.     And  that  is  one  of  its  assets,  or  was. 

Q.  Yes;  and  you  have  never  paid  any  taxes  on  the 
vaults,  have  you? 

A.     No. 
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Q.  Were  3^011  operating  those  vaults  while  you 
were  receiver? 

A.     I  was,  yes,  under  the  orders  of  this  court. 

O.  And  for  how  long  did  you  continue  to  operate 
them? 

A.     I  sold  them  in  August,  1911. 

'O.  And  you  had  some  furniture,  fixtures,  and  so 
forth  ? 

A.  Office  fixtures,  yes;  regular  banking  fixtures, 
desks  and  usual  paraphernalia. 

O.  Do  you  know  what  valuation  they  placed  on 
these  vaults  ? 

A.     Not  in  detail,  no. 

O.     Forty  thousand  dollars? 

A.     I  don't  know^  anything  of  the  total  assessment. 

O.  I  know,  but  would  forty  thousand  dollars  be 
an  unreasonable  amount  to  assess? 

A.  I  don't  know  the  basis  on  which  they  would  as- 
sess such  a  holding. 

O.  You  don't  make  any  contention,  as  I  under- 
stand it,  as  to  the  amount  of  the  assessment,  but  sim- 
ply that  they  had  no  rights,  under  the  advice  of  coun- 
sel, to  assess  them? 

A.  I  have  never  replied  to  it,  or  investigated  any 
further  than  to  go  into  it  with  my  counsel,  and  there 
I  stopped. 

O.  Did  you  know  on  what  valuation  this  property 
was  assessed  during  these  years? 

A.     Not  in  detail,  no,  I  did  not. 

Q.     You  knew  in  a  general  way? 

A.     Because  the  notices  or  the  statements  would 
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only  carry  an  assessing  amount,  a  total  amount.  I 
didn't  know  how  it  was  segregated. 

'Q.  You  received  these  statements  from  the  As- 
sessor each  year  showing  the  amount  the  property 
was  assessed  at? 

A.  Well,  not  from  the  Assessor.  I  don't  recall. 
I  may  have  an  instance  in  mind  where  I  had  such  a 
notice  from  the  Assessor's  office,  but  I  more  particu- 
larly had  notices  from  the  Sheriff's  office  sending  out 
these  delinquent  notices. 

Q.  Did  you  ever  make  any  objection  to  the  valua- 
tion on  this  property  on  which  assessment  was  made? 

Mr.  BRISTOL:  It  is  entirely  immaterial,  your 
Honor.     It  is  not  within  the  issues  in  this  case. 

The  COURT:  He  may  answer  the  question.  I 
think  these  matters  would  probably  come  up  here- 
after, and  you  had  better  have  all  the  testimony  in. 

WITNESS:    What  is  the  question? 

The  COURT:  Did  you  ever  object  to  the  valua- 
tion of  the  property? 

A.  Not  in  detail,  no.  My  objection  was  on  assess- 
ment.    I  never  went  into  detail. 

Q.  On  the  question  of  lial)ility  at  all,  whether  the 
property  was  assessable? 

A.     Yes. 

O.     That  was  the  ground  of  your  objection  ? 

A.     That  was  the  ground  of  my  objection. 

Cross  Examination. 
By  Mr.  BRISTOL: 

Q.     Did  you  ever  receive  any  notice  from  the  Sher- 


Title  Guar.  &  Trust  Co.  133 

iff  that  he  held  a  warrant  for  the  dehnquent  personal 
property  taxes  and  would  levy  upon  property  in  your 
hands  ? 

A.     I  did  not. 

Q.     At  any  time? 

A.     At  no  time. 

Q.  Were  you  ever  notified  by  T.  M.  Word,  the 
tax  collector,  by  R.  L.  Stevens,  the  Sheriff  of  Mult- 
nomah County,  or  by  B.  D.  Sigler,  the  Board  of 
Equalization,  or  any  official  body  or  official,  that  the 
property  in  your  hands  was  subjected  to  probably 
levy  under  a  warrant  in  the  hands  of  the  tax  collector 
or  the  officers  acting  for  him,  and  as  such  receiver 
you  would  be  held  liable  therefor? 

A.     I  was  not. 

'O.  I  show  you  four  papers,  which  are  exhibits  at- 
tached to  the  decision  of  the  District  Attorney  in  this 
proceeding,  and  ask  you  if  you  ever  saw  them  before. 

A.     These  particular  papers? 

Q.     Well,  or  any  ones  like  them? 

A.  I  hcive  had  documents,  I  have  had  similar 
sheets  from  Mr.  Stevens'  office  when  he  was  Sheriff 
and  Tax  Collector. 

Q.  Well,  v/hat  do  you  mean  by  ''similar"?  Did 
they  contain  the  same  subject  matter  and  the  same 
name? 

A.     As  near  as  I  can — 

Q.  (interrupting)  All  right.  I  call  your  atten- 
tion to  the  four  sheets  handed  to  you,  purporting  to 
be  delinquent  tax  statements  for  the  years  1908,  1909, 
1910  and  1911,  and  ask  vou  to  look  at  them  and  tell 
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me  whether  they  compared  with  what  you  saw  before 
and  whether  the  name  of  R.  S.  Howard,  Jr.,  Receiver, 
or  any  demand  on  R.  S.  Howard  as  Receiver,  was  ever 
made  for  those  taxes. 

A.  They  were  mailed ;  they  were  generally  mailed 
to  the  Title  Guarantee  and  Trust  Company. 

Q.  Well,  I  call  your  attention  to  the  fact  that  the 
papers  in  your  possession  are  all  Title  Guarantee  & 
Trust  Company,  are  they  not? 

A.     Each  of  these  is  so  written. 

Q.  Do  you  see  any  R.  S.  Howard,  Jr.,  Receiver, 
written  there? 

A.     Not  on  these  sheets. 

Q.  Now,  what  does  the  item  in  there,  personal  tax, 
refer  to,  do  you  know? 

A.     I  do  not. 

'Q.     Were  you  ever  told  or  advised? 

A.  I  may  have  had  a  notice  from  the  Assessor's  of- 
fice.    I  think  I  did. 

Q.     What  kind  of  notice  do  you  mean  by  "notice"? 

A.  A  notice  of  the  proposed  assessment,  the  regu- 
lar form  they  send  out  sometimes. 

Q.  Well,  you  mean  like  these  in  here  that  Air. 
Funk  has  testified  about?    Is  that  what  you  got? 

A.  No,  not  these.  It  was  just  a  form,  the  regular 
printed  form  that  you  have  been  assessed  so  and  so. 

O.     You  had  been  assessed  so  and  so? 

A.     Yes;  the  Title  Guarantee  &  Trust  Company. 

0.  Well,  was  that  addressed  to  the  Receiver?  The 
point  I  want  to  get  at,  Mr.  Howard,  now  Mr.  Emmons 
has  asked  a  lot  of  general  questions  here  that  are  sus- 
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ceptible  of  a  certain  intendment;  I  want  to  find  out 
how  far  your  notice  went.  Were  you  ever  notified 
hy  the  Assessor  that  the  property  in  the  Receiver's 
hands  subject  to  any  arbitrary  assessment,  was  ever 
made  at  all  ?  If  so,  when  ?  I  am  not  talking  about  the 
Title  Guarantee  &  Trust  Company;  I  am  asking  you 
about  the  Receiver,  R.  S.  Howard. 

A.  I  recall  no  instance  in  which  I  was  notified  as 
Receiver. 

0.  No ;  you  bet.  Now,  were  you  ever  notified,  ex- 
cept insofar  as  it  may  be  claimed  and  asserted  that  the 
roll  itself  was  notice,  were  3/^ou  ever  notified  at  any 
time,  for  instance  in  the  year  1908,  that  merchandise 
and  stock  in  trade  in  your  hands  was  assessed  to  forty 
thousand  dollars? 

A.     I  was  not. 

O.  Were  you  ever  notified  in  any  year,  as  Re- 
ceiver, that  merchandise  and  stock  in  trade  in  your 
hands  as  an  officer  of  this  court  was  assessed  to  you, 
and  that  an  obligation  arose  from  you,  as  Receiver  of 
Multnomah  county  thereby? 

A.     I  was  not. 

•Q.  Was  any  demand  ever  made  upon  you  by  any 
of  the  officers  of  Multnomah  Count}^  prior  to  the  fil- 
ing of  the  petitions  by  Mr.  Emmons  and  Mr.  Evans 
for  any  penalties  or  interest  of  any  kind  in  connection 
with  this  matter? 

A.  No,  excepting  through  these  mailed  notices, 
these  delinquent  notices. 

O.  Well,  were  they  to  the  Receiver  or  to  the  Title 
Guarantee  &  Trust  Company? 
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A.  No,  not  to  the  Receiver;  no.  They  were  to  the 
Title  Guarantee  &  Trust  Company;  not  to  me  as  Re- 
ceiver. 

Q.  Outside  of  the  letters  you  were  told  either  by 
myself  or  Linthicum,  were  you  not,  to  write  to  the 
Assessor  each  year  and  call  his  attention  to  the  fact 
that  the  Federal  Court  was  in  possession  of  this  prop- 
erty and  that  this  was  a  winding  up  and  liquidating' 
suit,  that  the  Receiver  claimed  that  they  would  have 
to  look  to  the  Court  for  that  assessment  and  the  stuff 
in  his  hands  was  exempt? 
A.     I  was. 

Q.     Did  you  write  such  letters? 
A.     I  wrote  such  letters. 

Q.  Now,  you  received  replies  from  the  Assessor, 
such  as  the  ones  Mr.  Evans  had  here  that  we  stipu- 
lated about,  whereby  the  Assessor  came  back  and  said 
he  would  not  allow  that  exemption,  but  according  to 
law  all  personal  property  was  assessable  ?  Do  you 
recall  that  personal  correspondence? 
A.     Yes. 

Q.  Now  that  is  one,  July  13th,  addressed  to  R.  S. 
Howard,  Receiver,  Title  Guarantee  &  Trust  Com- 
pany, and  it  reads:  ''T  am  unable  to  find  any  law^ 
wherein  the  personal  property  of  the  Title  Guarantee 
&  Trust  Company  is  exempt."  Now  there  were  a 
number  of  exchanges  of  letters  of  that  kind,  this  one 
relating  particularly  to  1908;  and  refreshing  your 
recollection  in  that  regard,  did  you  act  in  conformity 
with  the  advice  of  counsel  and  so  notify  the  Assessor 
or  the  Tax  Collector,  as  the  case  might  be? 
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Mr.  E\^ANS:  ^lay  I  interrupt  just  a  minute?  How 
much  trouble  would  it  be,  Mr.  Howard,  to  get  those 
letters?    Your  correspondence  is  not  very  extensive? 

WITNESS:  Well,  I  commenced  a  search  during 
this  lunch  hour,  and  they  were  still  getting  them  out. 
It  runs  over  a  period  of  large  files,  you  know,  and  they 
Vv^ere  getting  them  together. 

Mr.  E\WNS:  The  reason  I  ask,  I  have  asked  the 
Assessor  to  look  for  all  the  letters  up  there  and  they 
haven't  been  able  to  find  any  letters,  and  ]\Ir.  Eunk 
told  me  the  impression  he  had  was  likely  this  business 
was  transacted  orally  between  yourself  and  the  As- 
sessor. 

WITNESS:    Oh,  no. 

Mr.  BRISTOL :    No  ;  I  know  that  personally. 

]\,Ir.  E\'ANS:  If  you  have  some  letters  I  would 
like  to  see  them. 

WITNESS:  The  letters  passed,  and  I  also  spoke 
several  times  to  Mv.  !\Iaxwell,  met  him  on  the  street, 
and  at  one  time  Mr.  Stevens  came  up  and  was  talking 
to  me  on  the  street  about  it. 

Mr.  EV^ANS:    You  can  get  those  letters,  can  you? 

WITNESS:  Why  yes.  They  probably  have  them 
out  by  this  lime.  You  can  phone  Alain  5649  and  ask 
for  Mr.  Macy. 

Q.  I  shovv^  you  a  letter  addressed  to  me  under  date 
of  the  25th  day  of  January,  1912,  prior  to  the  filing  of 
any  of  these  petitions  in  here,  and  ask  you  to  look  at 
it  and  with  your  memory  refreshed  therefrom  advise 
the  Court  what  the  facts  are  with  reference  to  the 
course  you  took  and  what  you  did  as  Receiver. 
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Mr.  BRISTOL:  I  admit  to  counsel  and  also  to  the 
Court,  that  the  letter  itself  is  not  competent.  I  merely 
want  him  to  refresh  his  recollection.  I  am  not  pur- 
posing to  offer  it  later. 

The  COURT:    Is  that  a  letter  written  to  you?* 

Mr.  BRISTOL:  As  his  counsel,  with  reference  to 
this  matter. 

A.     Yes,  I  remember  that  letter. 

Mr.  BRISTOL :  I  am  not  going  to  offer  it.  It  just 
recites  the  fact  that  he  is  testifying  to.  (Counsel 
passed  said  paper  to  Mr.  Emmons.) 

'Q.  Now  your  request  was  that  I  write  to  Mr.  Stev- 
ens, in  that  letter,  and  advise  him  of  the  contentions 
that  we  were  making,  when  he  V\'as  then  Sheriff  of 
Multnomah  County,  was  it  not? 

A.     It  was. 

O.  And  you  ma}/  state  whether  or  not  you  received 
a  copy  of  my  letter  to  Mr.  Stevens  and  in  order  to  ex- 
pedite matters  I  show  you  what  purports  to  be  a  cop}^ 
of  my  letter  addressed  to  Robert  L.  Stevens,  Sheriff 
of  Multnomah  County,  prior  to  the  time  these  peti- 
tions were  filed,  and  ask  you  if  you  recognize  it. 

Mr.  BRISTOL:  And  in  that  connection  I  will  ask 
counsel  if  they  can  produce  the  original  of  that  letter 
of  January  26,  1912. 

The  COURT:  Mr.  Bristol,  may  I  see  that  letter 
you  showed  to  the  witness? 

Mr.  BRISTOL:  Most  assuredly,  your  Llonor.  I 
beg  your  Llonor's  pardon.  I  didn't  intend  to  offer  it. 
It  was  simply  to  refresh  his  recollection.  But  your 
Honor  has  a  right  to  see  it,  of  course.     (Counsel  here 


Title  Guar.  &  Trust  Co,  139 

passed  said  letter  to  the  Court.) 

The  COURT:    Yes,  I  understand. 

A.  Yes,  sir;  I  remember  that.  You  sent  me  a  copy 
of  it. 

Mr.  BRISTOL:  Yes.  Now  counsel  for  the  Sher- 
iff, or  for  the  County,  has  what  purports  to  be  a  copy 
of  this  same  letter,  your  Honor.  Now  as  illustrative 
of  the  matter  at  issue  and  the  Receiver's  attitude 
thereon,  I  offer  in  evidence  the  notice  to  Robert  L. 
Stevens,  Sheriff  of  Multnomah  County,  prior  to  the 
filing  of  these  petitions  herein,  concerning  this  very 
matter,  and  ask  to  have  it  marked  Receiver's  Exhibit 
No.  1. 

Thereupon  said  paper  w\as  marked  Receiver's  Ex- 
hibit No.  1. 

O.  Now  with  reference  to  this  matter,  some  time 
along  about  the  24th  of  January,  then,  as  I  under- 
stand it,  some  deputy  of  the  Sheriff's  office  called 
upon  you  with  reference  to  these  delinquent,  or  al- 
leged delinquent  personal  property  taxes? 

A.     That  was  1912. 

O.     Yes;  I  say  1912? 

A.     Yes,  sir. 

O.     Before  the  filing  of  these  petitions? 

A.     Yes. 

O.  Then  some  talk  ensued,  and  you  told  this  dep- 
uty what  you  have  said  here,  that  the  property  was  in 
the  control  of  the  Court? 

A.     In  the  control  of  the  Court. 

O.  And  then  he  asked  you  to  have  a  letter  written 
to  Mr.  Stevens? 
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A.     Yes. 

'Q.  And  this  is  the  letter  that  yon  asked  me  to 
write  and  that  you  say  you  had  a  copy  of,  is  it,  Re- 
ceiver's Exhibit  1  ? 

A.     Yes,  sir. 

Mr.  BRISTOL:  Now  having  offered  that  in  evi- 
dence, I  will  read  it  into  the  record.  (Reading.)  ''In 
re  Title  Guarantee  &  Trust  Co." — 

The  COURT  (interrupting) :  Mr.  Bristol,  that  no- 
tice from  the  Sheriff,  will  you  let  me  see  that? 

Mr.  BRISTOL:    Notice  from  the  Sheriff? 

The  COURT:    You  offered  one,  I  understood? 

Mr.  BRISTOL:  No;  that  is  this  letter  here.  I 
didn't  offer  it.  I  just  asked  him  to  refresh  his  recol- 
lection. 

The  COURT:  I  have  read  that,  but  I  thought  you 
just  now  offered  a  notice  from  tlie  vSheriff. 

Mr.  BRISTOL:  No,  no.  I  never  had  such  notice. 
I  never  had  such  notice.  This  notice  was  by  word  of 
mouth,  given  l)y  the  deputy,  as  I  understand  it,  say- 
ing, as  there  was  some  agitation  Sheriff  Stevens 
would  like  to  be  placed  in  position  so  he  could  show 
why  he  had  not  collected  these  taxes.  That  is  my 
understanding. 

(Reading)     "In  re  Title  Guarantee  &  Trust  Co. — 

State  of  Oregon  Claims:  George  A.  Steel,  Treasurer. 

"Ianuary26th,  1912. 
"Mr.  Robert  L.  Stevens, 

Sheriff  of  Multnomah  County, 

Portland,  Oregon. 
"My  dear  Mr.  Stevens:— 

"Noting  consideral)le  agitation  relative  to  the  mat- 
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ter  of  alleged  delinquent  personal  property  assess- 
ments, I  take  occasion  to  inform  you  of  a  condition 
which  you  may  not  know  of  and  yet  which  may  be 
pressed  upon  you: — 

''All  of  the  property,  real,  personal  and  mixed,  of 
The  Title  Guarantee  &  Trust  Company  passed  into 
the  hands  of  the  federal  court  for  the  District  of  Ore- 
gon on  the  6th  day  of  November,  1907.  Since  which 
time,  and  now,  it  is  being  administered  by  that  court 
through  its  receivers  and  by  the  federal  judges  in 
Tacoma  and  elsewhere  where  its  property  is  situated, 
solely  and  only  for  the  purpose  of  gathering  in  the 
assets  and  distributing  them  among  the  various  de- 
positors and  creditors.  All  of  the  property  has  been 
and  is  now  in  the  custody  of  the  law  under  the  admin- 
istration of  the  federal  court. 

"It  may  have  happened  that  officers  of  Multnomah 
County,  not  knowing  this,  have  undertaken  to  list  an 
assessment  of  personal  property  against  the  Title 
Guarantee  (S:  Trust  Company  or  against  its  receiver, 
or  in  some  manner  or  way  have  undertaken  to  note 
upon  the  personal  property  records  of  IMultnomah 
County  a  listed  assessment  against  some  of  the  assets 
of  this  concern  or  its  collateral  companies. 

"With  a  view  to  obviating  any  difficulties  that 
might  arise  I  w^ish  to  say  to  you  that  under  this  situa- 
tion the  attitude  that  has  governed  the  receivership 
has  been  one  that  required  it  to  act  at  all  times  pursu- 
ant to  the  orders  of  the  federal  court,  and  as  no  meth- 
od or  step  was  taken  in  that  court  in  reference  to  these 
matters,  naturally  it  would  not  permit   its  jurisdic- 
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tion  to  be  interfered  with. 

"I  shall  be  obliged  therefore  if  you  will  consider 
these  matters  and  let  me  know  if  under  these  circum- 
stances you  notwithstanding  desire  to  take  some  ac- 
tion so  that  I  may  relieve  you  of  trouble  and  diffi- 
culty and  conflict  of  authority  between  the  State  of- 
ficials and  federal  court.  I  am  convinced,  however, 
that  when  you  consider  the  matter  you  will  see  that 
any  such  assessment  that  may  have  been  made  would 
have  been  necessarily  erroneous. 

''If  there  is  any  further  information  or  assistance 
that  I  can  give  you  kindly  let  me  know. 

''With  sincere  regards,  I  have  the  honor  to  be 
"Very  respectfully  yours." 

Q.  Now  I  show  you  a  letter  of  September  6,  1913, 
and  ask  you  to  look  at  it,  and  v/itli  your  memory  re- 
freshed therefrom  say  whether  or  not  you  took  any 
action  upon  the  suggestion  of  Henry  E.  Reed,  As- 
sessor, with  respect  to  the  matters  and  things  con- 
cerned with  this  general  tax  matter. 

A.  I  did.  Following  my  custom,  I  referred  these 
matters  up  to  counsel. 

O.  Now  then,  I  show^  you  a  paper  and  ask  you  if 
in  i^ursuance  to  that  notice  to  me  you  received  a  docu- 
ment, and  wliether  that  in  due  course  was  acted  upon, 
and  whether  that  is  recognized  by  you? 

A.     Yes,  this  was  shov/n  to  me. 

Mr.  BRISTOL:  I  would  like  to  have  counsel  for 
the  County  produce  a  letter  of  September  9th,  1913, 
to  the  Board  of  Equalization  for  Multnomah  County. 

Mr.  EVANS:     Is  this  a  copy  of  it? 
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Mr.  BRISTOL:     Yes.     That  is  absolutely  right. 
Mr.  EVANS :    You  may  offer  it. 
Mr.  BRISTOL:     I  will  offer  that  in  evidence  as 
Receiver's  Exhibit  2. 

Thereupon  said  paper  was  marked  by  the  Reporter 

RECEIVER'S  EXHIBIT  2. 

Mr.  BRISTOL:  (Reading)  Title:  "In  re  The 
Title  Guarantee  &  Trust  Company  Receivership. 

"September  9th.  1913. 
"To  the  Board  of  Equalization  for 
Multnomah  County,  in  session  assembled, 

Portland,  Oregon. 
"Gentlemen: — 

"The  notice  of  Mr.  Henry  Reed,  Assessor,  assess- 
ment roll  page  6119,  line  12,  item  'Eurniture  $500,  R. 
S.  Howard,  Receiver  T.  G.  &  Tr.  Co.',  hereto  attached, 
has  my  attention  as  attorney  for  the  receiver  to  whom 
the  same  was  referred  for  the  purpose  of  respectfully 
representing  to  you  that  this  property  is  incorrectly 
assessed  for  the  following  reasons: — 

"First:  The  receiver  is  not  doing  business,  nor  is 
there  any  furniture  held  or  ow^ned  by  him  separate 
and  apart  from  the  estate  consisting  of  the  assets  in 
administration  in  the  federal  court  for  the  purpose  of 
winding  up  The  Title  Guarantee  &  Trust  Company. 

"Second.  There  is  now  pending  in  the  federal  court 
two  separate  suits  or  interventions,  one  brought  under 
your  authority  or  the  authority  of  your  predecessors,  ' 
by  Lionel  R.  Webster,  Esquire,  as  to  prior  assess- 
ments, the  decision  upon  which  remains  undeter- 
mined. 
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"The  other  was  brought  by  District  Attorney  Ev- 
ans in  addition  to  and  supplemental  apparently  to  the 
one  brought  by  Judge  Webster.  Mr.  Evans  doubt- 
less acted  by  your  authority  or  in  his  capacity  as  Dis- 
trict Attorney  of  the  Fourth  Judicial  District  and 
his  application  is  yet  undetermined. 

''Third.  Many  courts  have  held  that  a  receivership 
in  a  winding  up  suit  where  the  property  is  merely  lac- 
ing held  for  the  benefit  of  creditors  and  claimants,  is 
not  under  a  law  like  that  of  Oregon  subject  to  persoucil 
property  tax  for  two  reasons:  First,  it  does  not  come 
within  the  class  of  property  usually  subject  and  in- 
tended to  be  subject  to  taxation,  and,  secondly,  it  is 
so  far  in  the  custody  of  the  law  that  the  assessment 
and  levy  without  specific  statutory  a])])lication  thereto 
is  not  effective  to  impress  a  lien  upon  it.  It  is  true 
that  the  proceedings  already  pending  will  determine 
this  matter  one  way  or  the  other. 

"Fourth.  It  seems,  therefore,  entirely  unnecessary 
to  involve  the  county  in  another  suit  inasmuch  as  this 
question  is  already  well  raised  and  inasmuch  as  there 
is  serious  doul)t  under  the  law  whether  the  property 
can  be  assessed  at  all  or  not. 

"Fifth.  The  receiver  in  his  own  name  as  receiver 
has  or  holds  no  property  at  240  Washington  Street. 
independent  of  the  administration  in  the  federal  court 
and  all  of  this  property  is  being  turned  into  money  as 
rapidly  as  possible  for  the  benefit  of  the  creditors. 

"In  view  of  these  considerations  your  Board  is 
asked  to  cancel  the  assessment. 

"Very  respectfully  yours." 
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O.  (Mr.  Bristol)  I  would  like  to  ask  preliminar- 
ily, is  Mr.  Maguire  more  familiar  with  this  corres- 
pondence than  you  are? 

A.     No ;  I  am  more  familiar  with  it. 

O.  That  is  what  I  thought.  Now  I  show  you  a 
letter,  purporting  to  be  a  letter  from  the  Assessor  in 
1908,  April  30th,  1908,  and  ask  you  to  look  at  it  and 
note  whether  or  not  that  letter  was  received  by  you, 
and  whether  it  is  in  the  same  condition  as  wdien  you 
received  it. 

Mr.  EA'ANS:  There  will  be  no  objection  to  these 
letters. 

Mr.  BRISTOL:  I  don't  think  so,  although  I  want 
counsel  to  have  the  full  benefit  of  all  these  letters. 

A.  This  Vv^as  received  by  me  soon  after  my  ap- 
pointment as  receiver. 

O.     What  did  you  do  w^ith  it? 

A.  I  turned  it  over  to  my  counsel,  to  Mr.  Linthi- 
cum  and  Mr.  Bristol. 

O.     Were  you  advised  what  to  do  ? 

A.  I  was,  sir.  There  is  a  memorandum  here  car- 
ries the  advice. 

'O.     That  is  just  exactly  as  you  got  it,  is  it? 

A.     Yes,  sir. 

O.     No  change  on  it  since? 

A.     Not  to  my  knowledge.     It  was  in  my  files. 

Mr.  BRISTOL:  I  offer  that  in  evidence.  Mark 
that  Receiver's  Exhibit  v3,  please. 

Thereupon  said  paper  was  by  the  Reporter  marked 
RECEIVER'S  EXHIBIT  3,  and  is  as  follows: 
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''B.  D.  Sigler,  Assessor, 
Multnomah  County, 

Portland,  Oregon.  April  30th,  1908. 

''Mr.  R.  S.  Howard  Jr.,  Receiver, 

Title  Guarantee  &  Trust  Co., 

City. 
"Dear  Sir:— 

'Tlease  furnish  this  office  with  a  statement  show- 
ing the  amount  of  Capital  Stock,  Surplus  &  Undivided 
Profits  of  the  Title  Guarantee  &  Trust  Co.  at  the  close 
of  business  Febr.  28th,  1908,  together  with  a  list  of  the 
Stockholders  of  the  Bank. 

"In  case  you  wish  the  assessment  made  directly  to 
the  bank  please  make  a  written  request  to  that  effect 
as  follows: — 

"  'We  would  ask  that  you  make  the  assessment  di- 
rectly to  the  Title  Gu:irantee  &  Trust  Co.  for  and  on 
behalf  of  the  said  Stockholders,  that  the  bank  may 
directly  pay  the  taxes ;  this  bank  agreeing  to  hold  you 
harmless  for  any  irregularity  in  the  form  of  said  as- 
sessment. 

"  'Signed  President  or  Cashier. 

"Yours  truly,  B.  D.  Siger,  Assessor. 

"Mr.  Howard:  Advise  the  Assessor  that  this  prop- 
erty is  in  custodia  legis  Federal  Ct.  U.  S.  &  not  sub- 
ject to  assessment  as  a  going  concern.  Bristol.  One 
copy." 

Q.  Now  in  conformity  with  the  enunciation  on  the 
bottom  of  that  letter  did  you  advise  the  Assessor? 

A.     I  did,  on  the  date  of  May  5th,  1908. 

Q.     Have  you  a  copy  of  that  letter? 
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A.     I  have  a  copy  of  it. 

Mr.  BRISTOL:  I  offer  that  in  evidence  as  Re- 
ceiver's Exhibit  4. 

Said  paper  w^as  thereupon  by  the  Reporter  marked 
RECEIVER'S  EXHIBIT  4,  and  is  as  follows: 

"May  5,  1908. 
"Mr.  B.  D.  Sigler, 
Assessor, 

City  Hall,  City. 
"Dear  Sir: 

"Referrino-  to  your  letter  of  April  30th,  The  Title 
Guarantee  &  Trust  Company  is  in  custodia  legis  Fed- 
eral Court  U.  S.,  and  is  not  subject  to  assessment  as 
a  going  concern. 

"Yours  truly,  Receiver." 

O.  Now  did  you  receive  a  letter  of  July  13,  1908, 
from  the  Assessor? 

A.     I  did,  July  13,  1908. 

Q.  That  is  the  same  letter  Mr.  Evans  had  in  his 
copy  book,  isn't  it? 

A.     Yes;  this  is  the  original. 

O.     To  B.  D.  Sigler.     Did  you  reply  to  that  letter? 

Mr.  BRISTOL:  This  is  the  original,  your  Honor, 
that  is  in  that  book  over  yonder.  I  offer  that  as  Re- 
ceiver's Exhibit  5. 

Thereupon  said  letter  was  by  the  Reporter  marked 
RECEIVER'S  EXHIBIT  5,  and  is  as  follows: 
"B.  D.  Sigler,  Assessor, 
Multnomah  County, 

Portland,  Oregon.  July  13th,  1908. 

"Mr.  R.  S.  Howard,  Receiver, 
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Title  Guarantee  &  Trust  Co., 

City. 
"Dear  Sir: 

'T  am  unable  to  find  any  law  wherein  the  personal 
property  of  the  Title  Guarantee  &  Trust  Company,  in 
your  hands  as  Receiver,  March  1st,  1908,  is  exempt, 
since  the  law  reads:  'All  real  property  within  this 
state,  and  personal  property  situated  or  owned  within 
this  state,  except  such  as  may  be  specifically  exempt 
by  law,  shall  be  subject  to  assessment  and  taxation  in 
equal  and  ratable  proportion/ 

"Since  there  is  no  provision  exempting  property  in 
the  hands  of  a  receiver  or  any  court,  there  can  be  no 
c(uestion  about  the  property  mentioned  being  subject 
to  taxation,  and  I  herewith  enclose  you  blank  which 
please  fill  out  and  return  to  me  at  your  earliest  con- 
venience. 

"Yours  very  truly,  B.  D.  Sigler,  Assessor." 

■Q.     Did  you  reply  to  that  letter? 

A.     I  did,  on  the  same  date,  July  13th,  1908 

Mr.  BRISTOL:  I  offer  that  in  evidence  as  Re- 
ceiver's Exhibit  6. 

Thereupon  said  paper  v/as  by  the  Reporter  marked 
RECEIVER'S  EXHIBIT  6,  and  was  read  as  follows: 

"July  13,  1908. 
"Mr.  B.  D.  Sigler,  Assessor, 
City  Hall,  City. 

"Referring  to  your  letter  July  13th,  the  matter 
therein  referred  to  vv^ill  be  taken  up  with  my  attorneys 
and  you  advised  in  due  course.  It  may  be  some  days 
before  I  can  reach  this  ps  Mr.  W.  C.  Bristol,  one  of 
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my  attorneys,  is  out  of  the  city  and  will  not  return  for 
a  week  or  so.  I  shall  then  be  pleased  to  take  up  the 
matter,  and  report  as  above  outlined  at  an  early  mo- 
ment. 

''Yours   truly.  Receiver." 

Q.  I  show  you  a  paper  and  ask  you  if  that  is  the 
kind  of  a  statement  you  have  referred  to  as  having  re- 
ceived in  its  present  condition  except  for  the  holes  in 
it,  which  I  understand  are  caused  by  your  files? 

A.     Yes,  that  is  the  form. 

0.  There  is  not  anything  on  it.  It  w^as  in  the  ex- 
act condition  as  it  is  now  when  it  was  left  with  a^ou? 

A.  Yes,  with  the  exception  of  the  perforations 
here  for  my  files. 

Mr.  BRISTOL:  I  offer  that  in  evidence  as  Re- 
ceiver's Exhibit  7. 

The  COURT :  Well,  did  this  come  to  you  as  a  noti- 
fication that  you  had  been  assessed? 

Mr.  BRISTOL:  No,  your  Honor.  It  just  came  in 
that  particular  condition  as  it  is  there,  and  is  the  in- 
vitation that  Mr.  Funk  spoke  of  for  the  person  in  pos- 
session of  the  property  to  make  a  statement  of  it. 

Thereupon  said  paper  was  by  the  Reporter  marked 
RFXER^ER'S  EXHIBIT  7. 

The  COURT:    What  time  was  that  sent  to  you? 

A.     I  can't  recall  the  exact  time. 

The  COURT:     What  year? 

WITNESS:  Is  that  followed  there  with  one  of 
those  letters? 

Mr.  BRISTOL:  Yes;  it  is  right  in  connection  with 
this  (passing  letter  to  the  witness). 
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WITNESS:  It  must  have  been  March  26th,  1909. 
Here  is  my  office  stamp  showing  the  receipt  of  it.  It 
was  soon  after  the  first  of  March,  I  v%Aas  going  to  say. 
Q.  Now  I  show  you  a  letter  of  March  24th,  1909, 
which  seems  to  be  couched  in  practically  the  same 
language  as  the  previous  letters  of  1908  and  addressed 
to  Title  Guarantee  &  Trust  Co.  Do  you  recognize 
that  letter? 

A.     I  do.    It  is  from  my  files.    Yes,  I  received  this. 
Q.     And  what  did  you  do  in  regard  to  that, — take 
the  same  procedure  or  some  other? 

A.  I  took  it  up — all  of  these  matters  were  taken 
up  with  my  counsel  immediately. 

Mr.  BRISTOL:     I  offer  this  in  evidence. 
Thereupon  said  paper  was  by  tlie  Reporter  marked 
RECEIVER'S  EXHIBIT  8,  and  was  read,  as  follows: 
''B.  D.  Sigler,  Assessor, 
Multnomah  County, 

Portland,  Oregon.  March  24th,  1909. 

''Title  Guarantee  &  Trust  Co., 
2nd  &  Washington  Sts., 

City. 
''Gentlemen : 

"Please  furnish  this  office  with  a  statement  show- 
ing the  amount  of  Capital  Stock,  Surplus  and  Undi- 
vided Profits  of  the  Title  Guarantee  &  Trust  Com- 
pany at  the  close  of  business  February  28th,  1909,  to- 
gether with  a  list  of  the  Stockholders  of  the  Bank. 

'Tn  case  you  wish  the  assessment  made  directly  to 
the  Bank,  please  make  a  written  request  to  that  effect, 
as  follows : 
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"  'We  would  ask  that  you  make  the  assessment  di- 
rectly to  Title  Guarantee  &  Trust  Company  for  and 
on  hehalf  of  said  Stockholders,  that  the  Bank  may 
directly  pay  the  taxes ;  this  Bank  agreeing  to  hold 
you  harmless  for  any  irregularities  in  the  form  of  said 
assessment. 

"(Signed)  President  or  Cashier.' 

"Yours  very  truly,  B.  D.  Sigler,  Assessor.    M." 

Q.  Now  in  that  connection  for  1909  I  show  you  a 
paper  addressed  to  Title  Guar.  &  Tr.  Co.,  2nd  &  Wash. 
St.",  dated  October  16,  and  bearing  stamp  of  October 
26,  and  ask  you  if  you  ever  had  to  do  with  that  and 
what  it  is. 

A.  Yes.  I  received  this  and  with  such  notice  as  I 
heretofore  mentioned  as  having  a  recollection  of  hav- 
ing received. 

O.  Now  that  is  for  the  1909  tax,  isn't  it,  Mr.  How- 
ard? 

A.     Yes,  sir. 

'Q.     Notifies  you  of  the  assessment  for  1909? 

A.     October,  1909;  yes. 

O.  Now  does  it  notify  you,  Air.  Howard,  or  does 
it  notify  the  Title  Company? 

A.     It  notifies  the  corporation. 

O.  And  is  R.  S.  Howard,  Junior's  name  on  there 
at  all? 

A.     No,  sir. 

O.  I  call  your  attention  to  the  roll  in  front  of  you 
for  that  same  year,  ])age  6708,  roll  1909,  and  show 
you  line  46;  in  that  connection  I  call  your  attention  to 
the  words  "Title  Guarantee  &  Trust  Co.",  and  then 
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following  the  same  ''R.  S.  Howard,  Jr.,  Receiver", 
merchandise  and  stock  $40,000  carried  out;  office  fur- 
niture and  fixtures,  or  household  furniture  and  fix- 
tures, $1500;  total  amount,  $41,500;  total  tax  $747. 
Did  you  receive  any  notice  to  R.  S.  Howard,  Junior, 
Receiver,  other  than  this  paper  which  you  have  iden- 
tified? 

A.     I  did  not. 

Mr.  BRISTOL:  I  offer  that  in  evidence.  That  is 
offered,  your  Honor,  for  the  purpose  of  illustratino- 
the  method  and  manner  they  had,  and  showing  that 
the  county  treated  the  Title  Guarantee  &  Trust  Com- 
pany a  physical  entity,  regardless  of  the  receivership, 
and  attempted  to  assess  it  for  merchandise  and  for 
furniture. 

Thereupon  said  paper  was  by  the  Reporter  marked 
RECEIVER'S  EXHIBIT  9,  and  is  as  follows: 

''Office  of  Assessor 
Multnomah  County,  Oregon. 

B.  D.  Sigler,  Assessor 
L.  EI.  Maxwell,  Chief  Deputy 
Portland,  Oct.  16,  1909. 
"Title  Guar.  &  Tr.  Co. 

2nd  &  Wash.,  St., 
''Dear  Sir: 

"I  have  made  an  arbitrary  assessment  of  your  per- 
sonal property  which  will  appear  on  the  Assessment 
Roll  as  follows : 

Merchandise $40,000. 

Machinery   $ 

Money,  Notes  and  Accounts $ 
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Agricultural  Tools,  Wagons,  Etc $ 

Furniture  $  1,500 

Horses $ 

Cattle $ 

Exemption  $ 

'Tf  you  are  not  satisfied  with  the  assessment,  as 
above,  you  will  please  appear  before  the  County  Board 
of  Equalization,  which  will  be  in  session  during  the 
week,  commencing  with  the  Third  Monday  in  Oc- 
tober. 

''Yours  truly,  B.  D.  Sigler,  Assessor." 

O.     Now  what  is  the  fact,  Mr.  Howard,  with  refer- 
ence to  there  being  personal   property  of  the  Title 
Guarantee  &  Trust  Company  of  any  kind  or  nature 
existent  anywhere  outside  of  3^our  possession? 
A.     Well,  there  is  none. 

Q.  Has  there  ever  been  any  since  the  21st  of  Jan- 
uary, 1908? 

A.     Not  to  my  knowledge. 

O.  Did  you  ever  receive  other  than  the  papers  that 
I  have  shown  to  you,  any  notices  about  any  of  this 
tax  that  you  owed?  Were  any  claims  made  for  pen- 
alty and  interest  accumulating  against  this  receiver- 
ship in  favor  of  Multnomah  County,  the  City  of  Port- 
land or  the  State,  by  virtue  of  these  pretended  assess- 
ments that  appear  here? 

A.     There  vv^as  no  talk  about  penalties. 

'O.     And  outside  of  the  previous  testimony,  so  far 

as  it  applied  to  those  statements  shown  to  the  Title 

Guarantee  &  Trust  Company,  there  was  no  demand, 

was  there,  or  was  there  not,  ever  made  upon  you  for 
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payment  of  penalty  and  interest  as  receiver? 

A.  None  excepting  these  mailed  notices  to  the 
Title  Guarantee  &  Trust  Company. 

O.  Was  ever  any  claim  filed  v^nth  you  by  Multno- 
mah County,  or  anyone  for  it.  in  any  particular  year, 
for  allowance  of  a  claim  for  taxes  of  any  kind  or  na- 
ture? 

A.     No,  none. 

Q.  Then  outside  of,  as  I  understand  it,  the  demand 
of  Sheriff  Stevens  sometime  along  in  January,  1912, 
alw^ays  conceding  to  counsel  the  acts  as  stated  in  the 
official  record,  there  w^as  no  notice  given  to  you  or 
claim  made  by  anybody,  as  receiver,  upon  which  the 
present  intervening  petitions  are  based,  was  there? 

A.     No. 

Q.  The  first  notice  you  had  of  it  was  the  filing  of 
the  ])etition  by  Emmons  5:  Webster? 

A.      My  first  notice. 

O.  And  when  tliat  was  served  on  you  what  did 
you  do? 

A.      I  took  it  up  with  my  counsel. 

Q.  Are  you  conscious  of  having  done,  and  if  you 
are  I  want  you  to  state  it  fully  and  frankly,  any  act 
which  led  these  officers  of  Multnomah  County  to  be- 
lieve— I  mean  now  as  a  fact,  you  understand,  not  your 
opinion — that  they  could  look  to  you  as  receiver  of 
this  property  for  taxes? 

A.     Why,  absolutely  not. 

'O.  State  whether  or  not  on  the  contrary,  the  fact 
is  that  at  all  times  and  under  all  circumstances  when 
this  tax  matter  came  up  you  took  a  certain  fixed,  defi- 
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nite  position  upon  it  and  so  notified  them? 

A.     I  have,  all  along. 

O.  And  what  has  that  position  been?  Is  it  illus- 
trated in  this  correspondence  and  notice? 

A.     Absolutely;   yes. 

O.     And  in  your  answer? 

A.     Absolutely. 

Mr.  BRISTOL:  I  didn't  understand  counsel  for 
the  petitioners  to  claim  that  there  are  any  other  as- 
sessments other  than  what  has  been  produced  here  in 
evidence. 

Mr.  E\'ANS:    None  that  I  know  of. 

Mr.  BRISTOL:  None  that  you  know  of.  I  think 
that  is  all. 

Re-direct  Examination. 

Bv  Mr.  EMMONS: 

./ 

Q.  This  position  that  you  say  you  took  was  that 
the  personal  property  on  which  this  assessment  was 
made  was  in  the  custody  of  the  coiu't  and  therefore 
not  assessable;  is  that  the  position? 

A.  Yes;  under  the  advice  of  counsel  I  took  that 
position. 

O.  Yes.  It  was  not  because  it  was  assessed  in  the 
name  of  the  wrong  party  but  because  it  was  in  the 
custody  of  the  court  that  you  claimed  you  were  not 
liable? 

A.     Being  in  the  custody  of  the  court. 

O.  You  knew,  did  you,  what  property  the  Asses- 
sor was  attempting  to  assess,  and  on  what  property 
the  Sheriff  was  attempting  to  collect  the  taxes? 
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A.  No,  I  didn't  know  the  detail  of  it,  Mr.  Emmons. 
I  assumed  he  was  assessing  notes  and  accounts,  just 
in  a  general  way. 

Q.     Personal  property  in  your  hands  as  receiver? 

A.     Personal  property  in  my  hands. 

'O.  Of  the  Title  Guarantee  &  Trust  Company. 
And  did  you  ever  request  this  assessment  on  this 
property  after  being  notified,  as  these  notices  show, 
to  be  made  in  your  name  as  receiver  and  not  in  the 
name  of  the  Title  Guarantee  &  Trust  Company? 

A.  Quite  to  the  contrary,  I  maintained  that  I  could 
not  meet  an  assessment. 

Mr.  BRISTOL:  Of  course,  your  Honor,  I  don't 
know  what  counsel  means.  I  don't  want  to  be  object- 
ing, but  I  want  this  to  clearly  and  distinctly  appear 
on  the  record.  This  receiver  is  merely  the  instrument 
of  this  Court,  and  this  Court  is  not  bound,  even  if  Mr. 
Howard  laid  down  and  did  nothing,  and  therefore  it  is 
not  competent  for  Mr.  Emmons  to  pursue,  if  that  is 
his  purpose  and  he  intends  to  claim  for  that  that  be- 
cause the  receiver  did  not  make  this  or  that  particu- 
lar objection  that  he  is  now  estopped,  because  nothing 
estops  a  federal  court ;  absolutely  nothing;  and  I  want 
to  have  that  point  clearly  on  the  record,  because  it  has 
a  tendency  to  amplify  the  legal  positions  that  we  will 
take,  and  I  want  Mr.  Emmons  to  be  fairly  informed  of 
our  position,  namely,  that  we  care  not  whether  Mr. 
Howard  did  or  did  not  tell  them  hovv^  they  could  assess 
it  or  get  a  better  assessment,  that  we  shall  claim  for 
all  intendments  whatever  there  may  be  against  the 
legality  of  this  assessment,     against   its   validity  in 
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every  way,  and  uphold  the  right  of  the  federal  court  to 
give  its  permission  first  as  to  whether  the  property 
should  be  assessed  at  all  or  not. 

Mr.  EMMONS:  I  just  simply  want  to  get  what 
the  facts  are  before  the  Court,  is  all. 

The  COURT:     Well,  ask  your  question. 

O.  Then  as  I  understand  it,  you  never  requested 
it  to  be  made  anything  different,  to  any  different  per- 
son or  otherwise  than  it  was  made? 

A.     I  did  not. 

O.  Were  you  in  any  way  deceived  as  to  what  prop- 
erty was  intended  to  be  assessed  or  against  what  prop- 
erty the  tax  was  levied  by  these  notices? 

A.  Deceived?  No.  I  just  assumed  the  assessment 
was  against  personal  holdings  and  made  in  a  general 
way. 

0.  Against  personal  property  in  your  hands  as  re- 
ceiver? 

A.  Yes.  I  didn't  go  into  the  details  of  it  and  don't 
know  the  details  up  to  this  minute  what  was  assessed, 
beyond  this  record. 

O.     Your  objection  was  a  legal  objection  ? 

A.  A  legal  objection,  under  the  advice  of  my  coun- 
sel. 

O.  As  to  the  right  to  tax  personal  property  in  your 
hands  as  receiver? 

A.     Yes,  sir. 

'O.  Mr.  Stevens,  the  Sheriff,  had  considerable  talk 
with  you,  did  he  not,  while  he  was  Sheriff,  about  this 
collection  of  this  tax? 

A.     My  recollection  is  Mr.  Stevens  met  me  on  the 
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street,  if  I  recall  right ;  he  may  have  come  in  the  bank- 
ing house;  I  am  not  sure  as  to  that.  My  recollection 
is  that  he  spoke  about  it  this  one  time. 

Q.     And  he  tried  to  collect  the  tax,  did  he? 

A.     He  called  my  attention  to  it. 

O.     Did  he  ask  you  to  pay  it? 

A.     He  asked  me  if  I  was  going  to  pay  it. 

Q.     Was  that  before  this  proceeding  was  brought? 

A.     It  was. 

O.  And  you  took  it  up  with  your  attorney  at  that 
time,  and  as  a  result  of  that  this  letter  was  written  to 
the  Sheriff,  was  it  not,  on  January  26th,  1912?  As  the 
letter  reads,  that  was  the  result  of  the  demand  being 
made  upon  you  by  the  Sheriff  to  pay  these  taxes  now 
attempted  to  be  collected? 

A.     It  was  the  result  of  that  interview. 

Mr.  EMMONS:    I  think  that  is  all. 

Mr.  EVANS:    That  is  all. 

Mr.  BRISTOL:  It  will  be  conceded,  v/ill  it  not, 
Mr.  Evans  and  Mr.  Emmons,  that  the  only  assess- 
ment made  to  the  receiver  of  the  Title  Guarantee  & 
Trust  Company,  your  nominee,  was  made  this  year? 

Mr.  EVANS:  Well,  there  are  two  of  them  there 
that  speak  for  themselves. 

Mr.  BRISTOL:  No;  to  the  contrary.  I  think  it  is 
very  plain.  Now  we  will  have  to  demand,  then,  all  the 
tax  rolls,  if  that  is  the  case,  because  we  will  argue  that. 
We  will  leave  that  to  the  Court  as  to  whether  that  is 
an  assessment  to  the  receiver. 

Mr.  EVANS:  My  contention  is,  very  frankly,  it 
would  not  make  any  difference,  so  far  as  tlie  legality 
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of  the  assessment  is  concerned. 

Mr.  BRISTOL:  Then  if  it  makes  no  difference, 
you  will  expedite  the  case  by  having  it  conceded  that 
the  first  assessment  you  made  in  this  manner,  R.  S. 
Howard,  Receiver,  T.  G.  &  T.  Co.,  or  Title  Guarantee 
&  Trust  Company — I  am  not  quibbling  about  the 
words,  but  the  first  assessment  whereby  in  the  name 
of  the  taxpayer  appearing  in  any  of  your  rolls  is  for 
1913  for  Multnomah  County. 

Mr.  E\^\NS:  No,  I  would  not  say  that.  The  rolls 
are  here  involving  this,  and  whatever  they  show  that 
is  what  1  will  concede,  and  I  would  not  have  a  right  to 
concede  any  more  than  they  do  show. 

The  COURT:  1912  and  1913  are  not  involved  in 
this  proceeding,  are  they? 

Mr.  EVANS :    They  are  not  involved. 

Mr.  BRISTOL:  That  may  be  true,  but  the  question 
is  this:  Can  Multnomah  County  arise  single-handed, 
as  they  want  to,  and  do  as  it  likes  with  reference  to  its 
assessment  roll,  where  with  reference  to  this  same 
property  it  has  done  something  else?  Isn't  that  ma- 
terial evidence?  Most  assuredy  it  puts  an  interpreta- 
tion upon  their  acts.  And  I  say,  without  peradven- 
ture  of  a  doubt  and  without  fear  of  contradiction,  that 
the  first  time  R.  S.  How^ard  as  receiver,  as  your  of- 
ficer, was  assessed  by  ^^lultnomah  County  was  for 
the  year  1913. 

Mr.  E\'ANS:  That  might  be  so,  but  I  don't  know 
and  I  don't  think  it  makes  a  particle  of  difference. 

Mr.  BRISTOL:     You  might  not  think  so. 

Mr.  EVANS :    The  County  can't  be  estopped  by  the 
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action  of  its  officers,  or  the  state  or  city,  any  more 
than  the  Court. 

Mr.  BRISTOL:  And  Hkewise  this  Court  can't  be 
estopped  by  the  action  of  its  receiver. 

The  COURT:  I  think  those  are  facts  that  are  im- 
material here.  What  we  are  getting  at  now  is  as  to 
the  manner  of  the  alleged  assessment  here. 

Mr.  BRISTOL:  Your  Honor  don't  get  my  point. 
In  these  petitions  the  question  is  simply  raised  as  to 
whether  or  not  this  receiver  was  ever  assessed.  Mr. 
Evans  says  that  in  his  opinion  of  the  law  it  makes  no 
difference  whether  the  receiver  was  assessed,  or  who 
was  assessed;  that  the  Assessor  endeavored  to  reach 
some  property.  Now  if  it  was  in  the  possession  of 
the  court,  or  receiver,  or  whoever  it  v.as  in  possession 
of,  there  is  an  assessment  and  that  is  the  one  we  mean. 
It  is  certainly  pertinent  to  show  with  reference  to  that 
same  County's  acts  and  with  reference  to  the  same 
property,  that  while  this  controversy  is  still  pending- 
and  prior  to  the  hearing  upon  the  petitions  prior  to 
the  consideration  of  the  matter  before  the  Court  the 
County  takes  more  acts  by  its  officers  thereunto  au- 
thorized, showing  when  they  first  did  assess  this  mat- 
ter in  accordance  with  the  objections  of  this  receiver. 
Now  Mr.  Emmon's  cross-examination,  over  my  ol)- 
jection,  was  right  along  that  very  line:  "Did  you 
make  any  other  objection  than  this?  Did  3'^ou  ever 
tell  the  Assessor  to  do  thus  and  so?"  Now  I  want  to 
show  by  these  records ;  I  have  looked  at  them  and 
know  but  I  don't  want  them  to  take  my  statement  for 
it,  if  they  want  to  object  to  it,  that  the  first  time  they 
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ever  assessed  R.  S.  Howard,  Receiver,  was  upon  roll 
page  6119,  line  12,  for  1913.    That  is  the  present  roll. 

The  COURT:    You  don't  want  to  concede  that? 

Mr.  EVANS:  Well,  I  don't  know.  If  he  says  that 
is  so  I  will  admit  it  as  true;  but,  according  to  Mr. 
Bristol's  own  contention,  it  could  not  make  a  bit  of 
difference  how  he  assessed  it.  He  says  the  officer  of 
this  court  can't  be  assessed  for  taxes. 

The  COURT:  I  suppose  we  concede  that  to  be 
true. 

Mr.  BRISTOL:     That  is  all  there  is  to  it. 

Mr.  EVANS:    If  he  says  that  is  so,  that  is  all  right. 

Mr.  BRISTOL:  That  is  all  there  is  to  it,  because 
I  fear  Mr.  Emmon's  theory  is  this :  That  it  devolved 
upon  the  receiver,  and  his  cross-examination  has  tend- 
ed that  way,  if  he  had  any  objections  to  make,  to  have 
said  so  to  the  Assessor,  "You  are  doing  this  wrong. 
This  is  the  right  way  to  do  it."  Else  his  mouth  is 
closed  to  make  any  complaint  about  any  irregularity, 
illegality,  or  anything  about  it.  I  want  to  cover  that 
point. 

Mr.  EVANS:  That  was  brought  out  by  your  line 
of  cross-examination  yourself.  You  were  putting  it 
along  with  your  questions  indicating  here  that  he  was 
never  assessed  as  receiver  for  the  Title  Guarantee  & 
Trust  Company. 

Mr.  BRISTOL:     Exactly. 

Mr.  EVANS:  And  every  one  of  your  questions  in- 
dicated that  you  were  making  a  point  out  of  that,  that 
he  was  not  assessed  as  receiver.  Now  Mr.  Emmons 
was  emphasizing  the  fact  that  he  was  invited  in  some 
of  his  letters  to  say  how  he  would  like  to  be  assessed, 
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and  he  didn't  say  anything  about  it. 

Mr.  BRISTOL:  Then  I  want  the  concession, 
which  I  understand,  on  the  roll  for  1913  the  receiver- 
ship appears  as  actually  assessed  for  the  first  time. 

Mr.  EVANS:  No,  I  won't  say  that,  because  there 
are  two  others  here.  But  I  will  leave  that  to  your 
statement,  as  you  sa}^  it  does  appear  on  the  1913  roll. 

Mr.  BRISTOL:     Yes. 

The  COURT :    Is  that  all  with  this  witness  ? 

Mr.  EVANS:  You  did  get  notice  of  arbitrary  as- 
sessments like  this  for  other  years,  did  you  not? 

Mr.  EMMONS:     He  testified  to  that. 

Mr.  EVANS:    Oh,  he  did. 

Mr.  BRISTOL:  Let  him  answer  it  again,  to  be 
sure.    I  want  you  to  have  the  benefit  of  all  there  is. 

A.  I  can't  recall  I  received  them  every  year,  but  I 
do  recall  other  instances  than  this. 

Mr.  EVANS:  The  reason  I  am  asking  is  in  the 
year  previous  to  that,  referring  to  Receiver's  Exhibit 
3  there,  and  correspondence,  and  to  Receiver's  Exhibit 
5,  the  correspondence  carried  on  about  the  assess- 
ment is  addressed  to  you  as  receiver,  I  l3elieve? 

A.  Yes;  this  was  right  after  my  appointment  as 
receiver,  just  a  month  or  two  afterwards. 

Mr.  EVANS:  And  in  all  probability,  tlien,  the 
notices  to  you  would  have  come  as  receiver,  but  you 
only  bring  the  one  here  that  is  addressed  to  the  Title 
Guarantee  &  Trust  Company? 

A.  I  don't  think,  Mr.  Evans,  in  those  earlier  years 
they  were  sending  these  out  so  regularly  as  they  did 
later.     That  is  my  recollection,  although  I  have  no 
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vivid  recollection  on  it. 

Mr.  BRISTOL:  The  trouble  is,  Mr.  Evans,  that 
when  they  did  write  to  him  as  receiver  in  1908  and 
1909  they  sent  the  arbitrary  assessment  notice  to  the 
Title  Guarantee  &  Trust  Company  and  in  its  name. 

Mr.  EVANS:  Well,  the  1908  one  is  not  here.  That 
is  the  thing  I  am  trying  to  get  at. 

Mr.  BRISTOL:  Well,  I  don't  think  we  had  it. 
That  is  all,  except  I  would  like  to  put  the  general 
question,  if  you  don't  mind:  Is  there  any  other  mat- 
ter or  thing  regarding  this  you  have  not  been  inter- 
rogated about,  concerning  which  it  is  your  duty  to  ad- 
vise the  Court  as  its  officer? 

A.     There  is  not. 

(Witness  excused.) 


Mr.  EVANS:    That  is  all,  your  Honor. 

The  COURT:    Is  that  all,  Mr.  BRISTOL? 

Mr.  BRISTOL:  Yes,  your  Honor,  because  our 
evidence  practically  in  a  sense  is  what  Mr.  Howard 
has  testified  to,  and  in  order  to  keep  the  record  clear 
I  vould  move  your  Honor  now  for  the  dismissal  of 
both  of  the  petitions  of  the  intervenor  upon  the 
grotmds  that  are  set  forth  in  the  receiver's  answer, 
for  insufficiency:  and  of  cotn*se  that  raises  these  ques- 
tions thcit  come  up  under  those  exceptions  and  the  de- 
murrer, and  I  have  no  desire  to  forestall  counsel  in 
the  opening  and  closing  of  the  case.  I  didn't  make 
thrit  motion  to  dismiss  merely  for  the  ptirpose  of  get- 
ting a  chance  to  argue  both  at  the  front  end  and  at  the 
rear  end  of  this  matter,  and  if  thev  wish  to  armie  tlie 
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whole  matter  now  I  am  willing  to  concede  to  them 
their  opening,  and  then  I  will  reply  to  anything  fresh 
they  might  make,  or  if  it  is  agreeable,  I  will  state  ni}- 
position  in  it;  whichever  way  you  want  it? 

Mr.  EVANS:  I  don't  think  it  makes  any  differ- 
ence. I  don't  think  the  Court  will  shut  any  of  us  off 
from  saying  anything  we  desire  to. 

Thereupon  the  matter  was  argued  to  the  Court  pro 
and  con. 

[Receiver's  Exhibit  1.] 

In  re  Title  Guarantee  &  Trust  Co. — State  of  Ore- 
gon Claims ;  George  A.  Steel,  Treasurer. 

January  26th,  1912. 
Mr.  Robert  L.  Stevens, 

Sheriff  of  Multnomah  County, 
Portland,  Oregon. 
My  dear  Mr.  Stevens: — 

Noting  considerable  agitation  relative  to  the  matter 
of  alleged  delinquent  personal  property  assessments, 
I  take  occasion  to  inform  you  of  a  condition  which 
you  may  not  know  of  and  yet  whicli  may  be  pressed 
upon  you : — 

All  of  the  property,  real,  ])ersonal  and  mixed,  of 
The  Title  Guarantee  &  Trust  Company  passed  into 
the  hands  of  the  federal  court  for  the  District  of  Ore- 
gon on  the  6th  day  of  November,  1907.  Since  which 
time,  and  now,  it  is  being  administered  by  that  court 
through  its  receivers  and  by  the  federal  judges  in  Ta- 
coma  and  elsewhere  where  its  property  is  situated, 
solely  and  only  for  the  purpose  of  gathering  in  the 
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assets  and  distributing:^-  them  among  the  various  de- 
positors and  creditors.  All  of  the  property  has  been 
and  is  now  in  the  custody  of  the  law  under  the  ad- 
ministration of  the  federal  court. 

It  may  have  happened  that  officers  of  Multnomah 
County,  not  knowing-  this,  have  undertaken  to  list  an 
assessment  of  personal  property  against  The  Title 
Guarantee  &:  Trust  Company  or  against  its  receiver, 
or  in  some  manner  or  way  have  undertaken  to  note 
upon  the  personal  property  records  of  Multnomah 
County  a  listed  assessment  against  some  of  the  assets 
of  this  concern  or  its  collateral  companies. 

With  a  viev/  to  obviating  any  difficulties  that  might 
arise  I  wish  to  say  to  you  that  under  this  situation  the 
attitude  that  has  governed  the  receivership  has  been 
one  that  required  it  to  act  at  all  times  pursuant  to  the 
orders  of  the  federal  court,  and  as  no  method  or  step 
was  taken  in  that  court  in  reference  to  these  matters, 
naturally  it  would  not  permit  its  jurisdiction  to  be  in- 
terfered with. 

I  shall  be  obliged  therefore  if  you  will  consider  these 
matters  and  let  me  know  if  under  these  circumstances 
you  notwithstanding  desire  to  take  some  action  so 
that  I  may  relieve  you  of  trouble  and  difficulty  and 
conflict  of  authority  between  the  State  officials  and 
the  federal  court.  I  am  convinced,  however,  that 
when  you  consider  the  matter  you  will  see  that  any 
such  assessment  that  may  have  been  made  would  have 
been  necessarily  erroneous. 

If  there  is  any  further  information  or  assistance 
that  T  can  ^\\q  vou  kindlv  let  me  know. 
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With  sincere  regards,  I  have  the  honor  to  be 

Very  respectfully  yours, 
Receiver's  Exhibit  1.    Filed  Nov.  26,  1913. 

A.  M.  CANNON, 
Clerk  U.  S.  District  Court. 

And  afterwards,  to  wit,  on  the  1  day  of  July,  1914, 
there  was  duly  filed  in  said  Court,  a  Petition  for 
Appeal,  in  words  and  figures  as  follows,  to  wit : 

[Petition  for  Appeal.] 

In  the  District  Court  ol  the  United  States 

in  and  for  the  District  of  Oregon 

Ninth  Judicial  Circuit 

In  Equity. 

N.  COY, 

Complainant, 
vs. 
THE  TITLE  GUARANTEE    &    TRUST    COM- 
PANY, a  corporation,  J.  THORBURN  ROSS, 
GEORGE  H.  HILL,    T.    T.     BURKHART, 
JOHN  E.  AITCHISON  and  F.  M.  WARREN, 

Defendants. 

MULTNOMAH  COUNTY, 

Intervenor, 

vs. 

R.  S.  HOWARD,  JR.,  Receiver  of  The  Title  Guar- 
antee &  Trust  Company, 

Respondent. 

In  the  Matter  of  the  Insolvency  and  Receivership  of 
The  Title  Guarantee  &  Trust  Company. 

No.  3209. 
In  the  Matter  of  the  Intervention  of  Multnomah 
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County  for  Personal  Property  Taxes. 

Petition  of  R.  S.  Howard,  Jr,  Receiver  of  The  Title 
Guarantee  &  Trust  Company,  for  Appeal  to  the  Unit- 
ed States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. 

Filed  July  1st,  1914. 
To  the  Honorable,  The  Judges  of  the  District  Court 
of  the  United  States  in  and  for  the  District  of 
Oreg'on,  Xinth  Judicial  Circuit,  in  Equity  Sit- 
ting:— 

The  petition  of  R.  S.  Howard,  Jr.,  receiver  in  the 
above  entitled  matter,  doth  respectfully  show,  allege 
and  represent: — 

That  this  is  an  intervention  of  ^lultnomah  County 
as  intervenor  in  the  main  cause  wherein  M.  Coy  is 
complainant  and  The  Title  Guarantee  &  Trust  Com- 
pany and  others  are  defendants  in  the  matter  of  the  in- 
solvency and  receivership  of  The  Title  Guarantee  & 
Trust  Company,  whereby  the  intervenor,  Multnomah 
County,  seeks  satisfaction  for  alleged  personal  prop- 
erty taxes  conceived  to  have  been  wrongfully  decreed 
to  it  in  proceedings  in  said  intervention  by  the  order 
and  decree  hereinafter  referred  to. 

The  above  named  R.  S.  Howard,  Jr.,  receiver  of  The 
Title  Guarantee  &  Trust  Company,  as  petitioner  and 
respondent  in  the  alcove  entitled  intervention  filed  and 
presented  in  the  main  cause  of  N.  Coy  vs.  The  Title 
Guarantee  &  Trust  Company,  Xo.  3209  in  said  Court 
as  above  entitled,  conceiving  himself  aggrieved  by 
the  decree  and  order  made,  rendered  and  entered  on 
the  23rd  day  of  the  month  of  A]:)ril  in  the  year  1914, 
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as  more  fully  and  at  large  appears  in  Equity  Journal 
number  2  at  page  422  thereof  in  the  above  entitled 
intervention,  does  hereby  appeal  from  said  order  and 
decree  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  upon  the  grounds  and  reasons 
specified  in  the  assignment  of  errors  filed  herewith. 

The  said  R.  S.  Howard,  Jr.,  receiver  of  the  said  The 
Title  Guarantee  &  Trust  Company,  petitioning  re- 
spondent, doth  pray  that  this,  his  appeal,  may  be  al- 
lowed and  that  a  transcript  of  the  acts,  things  and 
proceedings  had,  taken  and  done  and  the  papers  upon 
which  the  said  decree  and  said  acts  and  proceedings 
had,  taken  and  done  are  based  and  the  said  order  of 
the  23rd  of  April,  1914,  rendered  and  made,  may  be 
duly  authenticated  and  sent  up  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Nintli  Circuit  con- 
formable to  the  statute  in  such  cases  made  and  pro- 
vided. 

And  the  said  R.  S.  Howard,  Jr.,  receiver  of  The 
Title  Guarantee  &  Trust  Company,  doth  now  submit 
this  his  prayer  for  appeal  to  the  Honorable  Charles 
E.  Wolverton,  one  of  the  judges  of  said  court  appoint- 
ing him  receiver  herein  for  that  as  such  receiver  he  is 
amenable  to  the  orders  and  directions  of  said  court, 
and  doth  submit  the  causes  and  reasons  to  said  judge 
so  appointing  him  in  order  that  full  consideration  of 
this  petition  and  prayer  for  appeal  may  be  considered 
and  if  deemed  proper  allowed.  And  your  petitioner 
will  ever  pray,  etc. 

R.  S.  HOWARD,  Jr., 
Receiver  of  The  Title 
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Guarantee  &  Trust  Company, 
Petitioner  in  said  Intervention. 
W.  C.  BRISTOL, 

Solicitor  for  R.  S.  Howard,  Jr., 
Receiver  of  The  Title  Guaran- 
tee &  Trust  Company,  Petition- 
er in  said  Intervention. 

[Endorsed]:     Petition  for  Appeal.     Filed  July  1, 
1914. 

A.  M.  CANNON, 
Clerk. 

And  afterwards,  to  wit,  on  the  1  day  of  July,  1914, 
there  was  duly  filed  in  said  Court,  Order  Allow- 
ing Appeal,  in  words  and  figures  as  follows,  to 
wit: 

[Order  Allowing  Appeal.] 

//;  the  Distriet  Court  of  the  Uuited  States 

hi  and  for  the  District  of  Oregon 

Ninth  Judicial  Circuit 

In  Equity. 

N.  COY, 

Complainant, 

vs. 

THE  TITLE  GUARANTEE  &  TRUST  COM- 
PANY, a  corporation,  J.  THORBURN  ROSS, 
GEORGE  H.  HILL,  T.  T.  BURKHART, 
JOHN  E.  AITCHISON  and  F.  M.  WARREN, 

Defendants. 

MULTNOMAH  COUNTY, 

Intervenor, 
vs. 
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R.  S.  HOWARD,  JR.,  receiver  of  The  Title  Guar- 
antee &  Trust  Company, 

Respondent. 
In  the  Matter  of  the  Insolvency  and  Receivership 
of  The  Title  Guarantee  &  Trust  Company. 

No.  3209. 
In  the  Matter  of  the  Intervention  of  Multnomah 
County  for  Personal  Property  Taxes. 

Order  Allowing  Appeal  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit. 

This  day  came  R.  S.  Howard,  Jr.,  receiver  of  The 
Title  Guarantee  &  Trust  Company,  petitioning  re- 
spondent, and  presented  his  petition  for  an  appeal, 
together  with  the  assignment  of  errors  accompanying 
the  same,  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  in  the  above  entitled  mat- 
ter, and  upon  consideration  thereof  it  is 

ORDERED  that  the  said  prayer  of  appeal  be  re- 
ceived and  allowed  and  that  said  a])])eal  be  and  is 
hereby  allowed  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  upon  the  filing  of  a 
bond  in  the  sum  of  two  hundred  and  fifty  dollars 
($250.00)  with  American  Surety  Company  of  New 
York  as  surety,  conditioned  to  make  said  appeal  good 
or  pay  the  costs  thereof; 

ORDERER  FURTHER  that  this  being  an  inter- 
vention it  shall  be  sufficient  to  take  up  such  part  of 
the  records  only  as  apply  directly  to  the  petitioning* 
intervenor,  Multnomah  County,  and  only  such  parts 
of  the  main  cause  as  may  be  pertinent  thereto  and 
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necessary  to  an  understanding  of  the  issues. 

(Sgd)    CHAS.  E.  WOLVERTON, 

Judge. 

[Endorsed]  :     Order  Allowing  Appeal.     Filed  July 
1,  1914. 

A.  M.  CANNON, 

Clerk. 

And  afterwards,  to  wit,  on  the  1  day  of  July,  1914, 
there  was.  duly  filed  in  said  Court,  a  Notice  of 
Appeal,  in  words  and  figures  as  follows,  to  wit: 

[Notice  of  Appeal.] 

In  the  District  Court  of  the  United  States 

in  and  for  the  District  of  Oregon 

Ninth  Judicial  Circuit 

In  Equity. 

N.  COY, 

Complainant, 
vs. 
THE   TITLE   GUARANTEE    &   TRUST     COM- 
PANY, a  corporation,  J.  THORBURN  ROSS, 
GEORGE  H.  HILL,    T.    T.    BURKHART, 
JOHN  E.  AITCHISON  and  F.  M.  WARREN, 

Defendants. 
MULTNOMAH  COUNTY, 

Intervenor. 
vs. 
R.  S.  HOWARD,  JR.,  receiver  of  The  Title  Guar- 
antee &  Trust  Company, 

Respondent. 
In  the  Matter  of  the  Insolvency  and  Receivership 
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of  The  Title  Guarantee  &  Trust  Company. 

No.  3209. 

IN  THE  MATTER  OF  THE  INTERVENTION 
OF  MULTNOMAH  COUNTY  FOR  PERSONAL 
PROPERTY  TAXES. 

Notice  of  Appeal. 

To  MULTNOMAH  COUNTY,  intervening  peti- 
tioner, and  to  MESSRS.  EMMONS  &  WEBSTER, 
its  attorneys;  and  to 

Mr.  WALTER  H.  EVANS,  its  attorney ;  and  to 

WALTER  H.  EVANS,  District  Attorney  for  the 
Fourth  Judicial  district  of  the  State  of  Oregon : — 

YOU  AND  EACH  AND  ALL  AND  EVERY 
ONE  OF  YOU  ARE  HEREBY  NOTIFIED  that 
R.  S.  Howard,  Jr.,  receiver  of  The  Title  Guarantee  <S: 
Trust  Company,  in  the  a])ove  entitled  intervention, 
has  filed  his  ])rayer  for  an  appeal,  and  this  is  your 
notice  thereof  that  his  prayer  has  been  allowed  and 
that  he  has  ap])ealed  and  does  hereby  notify  you  of 
his  appeal  from  that  certain  order  and  decree  entered 
in  this  proceeding  in  intervention  on  the  2v3rd  d:iy  of 
April,  1914,  as  set  forth  at  large  in  volume  2  of  the 
equity  journals  of  said  court  at  i)age  422  there- 
of and  from  the  whole  and  every  \)^rt  of  said  decree 
and  all  of  it  and  copies  of  his  petition  and  prayer  for 
said  appeal,  of  his  bond  therefor,  of  the  order  allow- 
ing the  same  and  of  his  assignment  of  errors  upon 
which  the  same  is  based  are  herewith  served  upon 
you. 

W.  C.  BRISTOL, 
Solicitor  for  R.  S.  Howard,  [r.. 


Title  Guar.  &  Trust  Co.  173 

Receiver  of  The  Title  Guar- 
antee &  Trust  Company, 
Petitioner  in  said  Intervention. 
District  of  Oregon, 

County  of  Multnomah. — ss. 
Due  service  of  the  within  Notice  of  Appeal  is  hereby 
accepted  in  Multnomah  County,  Oregon,  this  30th 
day  of  June,  1914,  by  receiving  a  copy  thereof,  duly 
certified  to  as  such  by  W.  C.  Bristol,  Attorney  for 
Receiver. 

EMMONS  &:  WEBSTER, 
Attorneys  for  Multnomah  County. 
WALTER  H.  EVANS, 
District  Attorney  of  Multnomah  Co., 
Oregon. 

[Endorsed]  :    Notice  of  Appeal.    Filed  July  1,  1914. 

A.  M.  CANNON, 

Clerk. 

And  afterwards,  to  wit,  on  the  1  day  of  July,  1914, 
there  was  duly  filed  in  said  Court,  Assignments 
of  Error,  in  words  and  figures  as  follows,  to  wit: 

[Assignments  of  Error.] 

///  the  Distriet  Court  of  the  Uuited  States 

iu  and  for  the  Distriet  of  Oregon 

Ninth  Jndieial  Cireuit 

In  Equity. 

N.  COY, 

Com])lainant, 
vs. 
THE   TITLE   GUARANTEE    &   TRUST    COM- 
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PANY,  a  corporation,  J.  THORBURN  ROSS, 
GEORGE  H.  HILL,  T.  T.  BURKHART, 
JOHN  E.  AITCHISON  and  F.  M.  WARREN, 

Defendants. 
MULTNOMAH  COUNTY, 

Intervenor, 
vs. 
R.  S.  HOWARD,  JR.,  receiver  of  The  Title  Guarantee 
&  Trust  Company, 

Respondent. 
In  the  Matter  of  the  Insolvency  and  Receivership 
of  The  Title  Guarantee  &  Trust  Company. 

No.  3209. 
In  tiie  Matter  of  the   Fnt'^-vention  of  Multnomah 
County  for  Personal  Property  Taxes. 

Assignments  of  Errors  by  Respondents,  R.  S.  How- 
ard, Jr.,  Receiver,  upon  his  Appeal  in  said  Interven- 
tion. 

To  the  Honorable  Judges  of  the  District  Court  of  the 
United  States  in  and  for  the  District  of  Oregon, 
in  Equity  sitting: — 
These  are  tlie   (assignment    of)    errors    preferred 
by  R.  S.  Howard,  Jr.,  receiver  of  The  Title  Guarantee 
&  Trust  Company,  petitioning  appellant  and  respond- 
ent in  the  above  entitled  cause: 

Now  comes  the  petitioning  respondent  appellant, 
R.  S.  Howard,  Jr.,  receiver  of  The  Title  Guarantee  & 
Trust  Company,  and  having  prayed  for  an  allowance 
of  an  appeal  from  the  order  and  decree  entered  in  the 
intervention  of  Multnomah  County  in  this  cause  on 
the  23rd  day  of  April,  1914,  against  him  requiring  the 


Title  Guar.  &  Trust  Co.  176 

payment  of  certain  taxes,  penalties  and  interest  there- 
in in  said  decree  referred  to,  sets  forth  the  grounds 
and  reasons  for  said  appeal  and  assigns  for  errors  in 
said  decree  and  proceedings  of  Court  thereabout  the 
following: — 
FIRST. 

That  the  said  District  Court  of  the  United  States 
in  and  for  the  District  of  Oregon,  Judge  Charles  E. 
Wolverton  sitting,  erred  in  determining  and  deciding 
that  the  laws  of  the  State  of  Oregon  provide  for  the 
assessment  of  personal  property  taxes  against  a  re- 
ceivership or  property  surrendered  to  the  Court  in  the 
hands  of  its  receiver. 
SECOND. 

That  the  said  District  Court  erred  in  determining 
and  deciding  that  The  Title  Guarantee  &  Trust  Com- 
pany still  retained  a  corporate  entity  for  the  purpose 
of  winding  up  its  business,  and  in  that  connection  in 
determining  and  deciding  that  it  was  corporate  busi- 
ness that  the  receiver  was  transacting  herein  at  the 
time  and  during  the  periods  the  alleged  personal  prop- 
erty taxes  were  said  to  have  been  assessed. 
THIRD. 

That  the  said  District  Court  erred  in  determining 
and  deciding  that  all  property  according  to  the  rev- 
enue and  taxation  laws  of  the  State  of  Ores^on  is  bv 
those  laws  assessable,  in  so  far  as  the  Court  applied 
such  a  determination  and  decision  to  personal  prop- 
erty in  the  hands  of  said  receiver. 
FOURTH. 

That  the  said  District  Court  erred  in  determining- 


1 76  Coy  vs, 

and  deciding  that  The  Title  Guarantee  &  Trust  Com- 
pany, for  the  purposes  of  applying  the  law  in  this  case, 
was  a  going  concern,  submitting  its  property  in  pro- 
cess of  dissolution  to  the  action  of  the  taxing  author- 
ity, whereas  in  truth  and  in  fact  all  of  the  property  of 
The  Title  Guarantee  &  Trust  Company  was  surren- 
dered and  the  officers  thereof  had  released  their  con- 
trol thereto  and  said  matters  were  of  record  in  said 
Couft  in  the  main  cause  at  the  time  of  the  filing  of 
the  petitions  in  intervention  and  before  the  assess- 
ment of  the  taxes  the  basis  of  the  petitions  in  inter- 
vention. 
FIFTH. 

That  the  said  District  Court  erred  in  determining 
and  deciding  that  The  Title  Guarantee  ^a:  Trust  Com- 
pany, through  itself  and  receiver,  v/as  in  possession  of 
property  subject  to  taxation  as  a  going  concern,  for 
that  the  bill  of  complaint  upon  which  said  Court  ac- 
quired original  jurisdiction  in  said  main  cause  sub- 
mitted said  corporation  to  the  jurisdiction  for  the  pur- 
poses and  upon  tlie  facts  as  in  said  bill  set  forth,  for 
more  particular  identification  of  which  it  is  in  con- 
nection v/ith  this  assignment  of  errors  set  forth  fully 
and  at  large  that  the  point  of  lavv'  based  on  this  as- 
signment of  errors  may  appear  clearh%  to-wit: — 
SIXTH. 

That  the  said  District  Court  erred  in  determining 
and  deciding  that  The  Title  Guarantee  &  Trust  Com- 
pany, through  itself  and  reciver,  was  in  possession  of 
property  subject  to  taxation  as  a  going  concern,  for 
that  the  appearance  and  consent  filed  by  tlie  defend- 
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ants  in  said  main  cause  submitted  said  corporation 
to  the  jurisdiction  of  the  court  for  the  purposes  and 
upon  the  facts  as  in  said  appearance  and  consent  set 
forth,  for  more  particular  identification  of  which  it  is 
in  connection  with  this  assignment  of  errors  set  forth 
fully  and  at  large  that  the  point  of  law  based  on  this 
assignment  of  errors  may  appear  clearly,  to-wit : — 
SEVENTH. 

That  said  District  Court  erred  in  determining  and 
deciding  that  the  personal  property  taxes  claimed  for 
in  the  petition  in  intervention  were  assessed  against 
property  of  a  going  concern  in  the  hands  of  a  receiver- 
ship and  as  if  previous  to  the  time  when  the  receiver- 
ship had  occurred,  whereas  in  truth  and  in  fact  this 
was  a  proceeding  winding  up  and  liquidating  all  of 
the  property  of  the  corporation,  all  of  the  officers  of 
whom  had  surrendered  its  corporate  entity  to  the 
Court,  together  vv^ith  all  of  its  property,  including  all 
of  its  personal  property  then  being  distributed  to 
claimants  and  distributees  whose  claims  had  been  duly 
proved  and  allowed. 
EIGHTH. 

That  the  said  District  Court  erred  in  determinine 
and  deciding  that  the  personal  property  assessed  was 
the  personal  property  of  the  corporation  or  the  re- 
ceiver because  the  same  was  a  trust  fund  for  the  cred- 
itors and  claimants  of  the  corporation  who  as  claim- 
ants and  distributees  thereof  with  proved  and  allowed 
claims  were  entitled  to  the  same. 
NINTH. 

That  the  said  District  Court  erred  in  determining 
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and  deciding  said  alleged  personal  property  tax  was 
recoverable  for  the  reason  that  no  business  was  ever 
done  by  the  corporation,  The  Title  Guarantee  &  Trust 
Company,  of  any  kind  or  nature  whatsoever  from  and 
after  the  2nd  day  of  November,  1907,  long  after  the  al- 
leged assessment  of  taxes  on  personalty  described  in 
the  petitions,  so  that  there  was  no  personal  property 
of  the  corporation  to  be  assessed  in  the  same  manner 
as  that  of  a  natural  person,  nor  was  there  any  per- 
sonal property  in  the  hands  of  the  receiver  assessed 
during  said  period,  there  being  no  such  class  of  prop- 
erty defined  in  the  laws  of  Oregon  for  assessment  and 
taxation  in  that  state. 
TENTH. 

That  the  said  District  Court  crrv^d  in  determining 
and  deciding  ''but  where  property  remains  within  the 
jurisdiction  and  within  the  hands  of  the  person  taxed 
there  is  no  impediment  to  the  enforcement  of  the  pay- 
ment of  the  personalty  tax  assessed  against  him,"  and 
in  applying  it  to  this  case  because  there  v/as  no  prop- 
erty in  the  hands  of  the  person  taxed  belonging  to 
such  person  as  his  or  its  personal  property  at  the  time 
of  the  alleged  tax  and  an  assessment  claimed  to  have 
been  made  either  to  the  receiver  or  to  the  corporation 
under  the  facts  of  this  case  did  not  support  the  Court's 
opinion  in  that  regard. 
ELEVENTH. 

That  the  said  District  Court  erred  in  determining 
and  deciding, — especially  when  it  found  that  the  tax- 
ing officers  of  the  petitioner  were  early  advised  that 
the  receiver  would  resist  the  payment  of  taxes  as- 
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sessed  against  personal  property  within  his  hands  be- 
fore any  of  the  taxes  in  question  were  levied  and 
also  found  that  the  taxes  which  are  sought  to  have 
paid  were  assessed  a  part  of  the  time  in  the  name 
of  the  defunct  company  alone  and  a  part  of  the  time  in 
the  name  of  the  receiver,  that  the  same  could  be 
claimed  by  Multnomah  County  out  of  personalty  dis- 
tributed to  the  various  creditors  and  claimants  during 
the  process  of  administration  occurring  while  said 
property  v/as  said  so  to  have  been  assessed. 
TWELFTH. 

That  the  said  District  Court  erred  in  failing  and 
refusing  to  decide  and  in  disregarding  the  point  sub- 
mitted to  it  below,  viz: — 

''FOURTH.  That  all  of  the  so-called  personal 
property  mentioned  in  the  intervening  petitions, 
if  assessed  to  The  Title  Guarantee  &  Trust  Com- 
pany, has  been  and  was  doubly  assessed,  for  that 
all  of  such  property  was  the  property  of  the  cred- 
itors and  claimants  wdio  presented  their  claims 
to  the  receiver  and  had  said  claims  approved  and 
allovv^ed  during  the  times  and  for  amounts  which 
represented  the  actual  conversion  of  the  personal 
property  of  The  Title  Guarantee  &  Trust  Com- 
pany into  liquidated  assets  which  were  in  turn 
distributed  to  said  creditors  and  claimants  who  in 
turn  paid  personal  property  taxes  assessed  to 
each  of  them  individually,  and  hence  it  is  not 
competent  for  Multnomah  County  to  claim  that 
during  the  same  time  and  in  respect  to  the  same 
property  other  personal  property  taxes  could  be 
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assessed  against  and  collected  from  The  Title 
Guarantee  &  Trust  Company  or  its  estate." 
THIRTEENTH. 

That  the  said  District  Court  erred  in  failing  and 
refusing  to  decide  and  in  disregarding  the  point  sub- 
mitted to  it  below,  viz: — 

"FIFTH.  The  affairs  of  The  Title  Guarantee 
&  Trust  Company  are  not  in  the  nature  of  an 
operated  concern  kept  alive  by  a  receivership  and 
administered  by  the  court,  but  upon  the  2nd  day 
of  November,  1907,  it  became  insolvent,  admitted 
its  insolvency,  its  officers  came  into  court  and 
surrendered  the  company  to  the  court,  the  court 
took  possession  of  it,  appointed  its  receiver  and 
there  has  been  no  corporate  management  subse- 
quent to  such  control,  except  only  for  the  purpose 
of  a  more  full  and  bettor  administration  of  this 
court." 
FOURTEENTH. 

That  the  said  District  Court  erred  in  failing  and  re- 
fusing to  decide  and  in  disregarding  the  point  sul)- 
mitted  to  it  below,  viz: — 

"But  in  this  case  we  are  not  presented  with  a 
situation  upon  either  petition  of  a  tax  actually 
attaching  to  property  previous  to  any  possession 
by  the  court.  The  tax  for  1907  could  not  be  levi- 
able as  a  matter  of  law  until  after  the  1st  of  Jan- 
uary, 1908,  and  the  Board  of  Equalization  did  not 
sit  and  determine  the  tax  roll  assessment  until 
October,  1907,  and  before  the  amount  of  the  tax 
could  be  computed  for  the  year  1908  all  of  the 
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property  of  The  Title  Guarantee  &  Trust  Com- 
pany had  passed  into  possession  of  the  court, 
hence  we  have  not  a  case  presented  here  which  is  hk- 
ened  to  the  cases  that  ordinarily  arise  in  the  mat- 
ter of  imposition  of  taxes  Upon  going  receiver- 
ships." 
FIFTEENTH. 

That  the  said  District  Court  erred  in  disregarding 
and  in  overlooking  and  refusing  to  decide,  in  conform- 
ity with  the  law  of  the  State  of  Oregon,  that  a  court 
of  equity  is  without  power  to  render  a  money  judg- 
ment for  the  amount  of  personal  property  taxes  claimed 
in  the  intervening  petitions. 
SIXTEENTH. 

That  the  said  District  Court  erred  in  disregarding 
the  point  suhmitted  to  it  below,  viz: — 

"The  receiver  has  all  along  contended  that  the 
petitions  in  this  case  were  not  sufficient  to  justify 
a  recovery.  It  nowhere  appears  that  the  County 
of  Multnomah  exhausted  its  remedies  as  against  the 
real  estate  in  the  name  of  or  claimed  to  be  held  by 
The  Title  Guarantee  &  Trust  Company  and  it  is 
only  against  real  estate  or  against  the  personal 
property  itself  in  situ  that  the  delinquency  can  be  en- 
forced by  a  warrant." 
SEVENTEENTH. 

That  the  opinion  and  decision  of  the  District  Court 
is  directly  against  and  not  in  conformity  with  the  de- 
cisions of  the  Supreme  Court  of  the  United  States  in 
the  case  of  United  States  v.  VVhitridge,  receiver,  and 
United  States  v.  A.  H.  John,  et  al.,  receivers,  wherein, 
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on  writ  of  certiorari  granted  March  10,  1913,  227  U.  S. 
680,  said  Supreme  Court  of  the  United  States  affirmed 
the  decision  of  the  Pennsylvania  Steel  Co.  v.  New 
York  City  in  190  Fed.  777,  on  or  about  the  11th  of 
November,  1913,  prior  to  the  trial  of  this  intervention, 
although  said  opinion  was  then  submitted  to  said 
court  on  the  trial  below. 
EIGHTEENTH. 

That  the  said  District  Court  erred  in  disregarding 
the  point  submitted  to  it  below,  viz: — 

''Fifth.  Even  bankruptcy  courts  and  the  statutes 
relative  to  administration  of  estates  provide  only 
for  taxes  in  esse  at  the  time  of  the  commission  of 
the  act  of  bankruptcy  or  the  death  of  the  testator 
and  taxes  afterwards  upon  personalty  are  paid 
not  by  the  bankruptcy  estate  or  the  estate  of  the 
decedent,  but  by  those  into  whose  hands  the 
property  is  distributed." 
NINETEENTH. 

That  the  s:iid  District  Court  erred  in  disregarding 
the  testimony  and  evidence  presented  upon  the  hear- 
ing as  given  by  the  witness  Chief  of  Field  Work  in  the 
Assessor's  office  as  follows,  to-wit: — 

"Q.  Did  you  find  out,  and  refresh  your  memory 
about  R.  S.  Howard,  Jr.,  receiver,  business? 

A.  No,  I  didn't  look  any  further  in  regard  to  it, 
Mr.  Bristol. 

O.  I  will  call  your  attention  to  intervenor's  ex- 
hibit 2  and  ask  you  if  I  understand  you  correctly  that 
this  red  shows  that  the  same  sort  of  an  arbitrary  as- 
sessment would  be  made  to  The  Title  Company  for 
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1909? 

A.     Exactly. 

'Q.  Exactly.  So  that  if  you  had  that  statement 
here  it  would  be  just  the  same  as  that  one?     . 

A.  It  would  be  absolutely  the  same.  The  red  is 
put  on  there  for  the  benefit  of  the  Assessor  in  mak- 
ing comparisons  each  year. 

O.  I  am  particularly  anxious  to  know  whether  the 
name  of  the  receiver  would  be  upon  that  assessment 
or  that  statement  at  all? 

A.     Well,  that  I  could  not  tell  you. 

O.     Well,  it  is  not  on  that  one,  is  it? 

A.  No.  That  I  could  not  tell  you.  But  the 
amounts  here  are  taken,  these  amounts  here  are  taken 
from  the  previous. 

0.     Yes,  I  understand  that;  the  previous  roll? 

A.  Yes.  But  in  regard  to  the  name,  why,  T  could 
not  tell  you. 

Q.  Well  now,  this  roll  says,  'Title  Guarantee  & 
Trust  Co.',  don't  it? 

A.     Yes. 

O.     'Character  of  business,  banking'? 

A.  That  is  the  item,  the  statement  there,  although 
the  roll  might  include  even  more  than  that. 

O.  All  right;  let's  look  at  it.  6782,  line  45,  would 
represent  the  roll  for  1910,  wouldn't  it? 

A.     Yes,  sir. 

O.  That  is  on  Tntervenor's  Exhibit  2  and  is  the 
entry  that  shows  that  this  statement  was  entered? 

A.     Yes,  sir,  that  is  it  exactly. 

O.     T  notice  on  here  in  ])lue  ])cncil,  'See  Maxwell 
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Iieforc  entering.'    What  does  that  mean? 

A.  Well,  evidently  Mr.  Maxwell  asked  something" 
in  regard  to  it.  Maybe  he  wrote  it  himself.  I  don't 
know  whether  he  did  or  not. 

Q.  Why  vv^as  it  that  Maxwell  was  always  the  fel- 
low that  was  particularly  concerned  here  about  this 
Title  Guarantee  &  Trust  Company  tax  apparently? 

A.  Well,  that  I  don't  know,  otherwise  than  that  he 
was  chief  deputy  in  the  office.  Otherwise  T  could  not 
tell  you. 

Q.  Now,  I  show  you  the  1909  roll  at  the  point  and 
place  where  line  46  appears,  and  ask  you  by  what  au- 
thority anybody  would  have  to  enter  the  name  of  the 
Receiver,  in  view  of  the  fact  that  you  told  us  this 
morning  on  your  direct  testimony  that  these  entries 
here  were  made  up  from  statements  previously  pre- 
pared and  that  this  statement,  Intervenor's  Exhibit 
2,  which  you  say  is  a  proi:)er  one,  does  not  show  the 
name  R.  S.  Howard,  Jr.,  Receiver? 

A.  Well,  that  would  not  be  any  reason  why  that 
they  could  not  be  added  to  it,  because  it  is  not  a  tax 
roll,  Mr.  Bristol. 

O.  Well,  but  T  am  getting  at  the  fact  that  you 
stated — 

A.      (Interrupting)     It  could  not  be — 

0.  (Interrupting)  Now,  wait  a  minute.  Did  I 
understand  you  correctly  that  the  foundation  for  the 
roll  itself  is  either  a  previous  blank  or  a  previous  state- 
ment either  actually  made  by  the  owner  or  arbitrar- 
ily made  by  the  Assessor? 

A.     Yes,  sir. 
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'O.     Is  that  true? 

A.     That  is  true. 

O.  Now  then,  it  is  also  true,  isn't  it,  that  Inter- 
venor's  Exhibit  2,  you  told  us  was  the  same  by  reason 
of  these  red  letters  that  you  identify  it  by,  was  the 
same  for  1909  as  it  was  for  1910? 

A.     Yes,  sir.     These  items — 

0.      (Interrupting)     Now  then,  these — 

Mr.  EVANS:  (Interruj)ting)  Wait  until  he  gets 
his  answer  finished. 

Mr.  BRISTOL:    All  right.    Go  ahead. 

WITNESS:  These  items  are  absolutely  the  same. 
(Indicating).  These  may  not  be  the  same,  because  if 
this  had  changed  hands  and  was  under  a  different 
name,  why,  these  items  would  appear,  as  this  was  as- 
sessment on  the  particular  property. 

Mr.  EVANS:  'This'  and  'these'  don't  get  in  the 
record.    * 

O.  (Mr.  Bristol)  So  you  did  have  some  informa- 
tion then  with  regard  to  the  future  whether  the  insti- 
tution changed  hands,  did  you? 

A.     Oh,  sure. 

O.  Now,  as  a  matter  of  fact,  it  had  changed  liands 
prior  to  1909,  hadn't  it? 

A.  Yes ;  part  of  it  was  changed  hands  anyway,  be- 
fore that. 

Q.  No,  but  I  am  getting  at  the  actual  physical 
situation  as  to  the  Title  Guarantee  (S:  Trust  Company. 
Did  not  you  as  one  of  the  Assessor's  deputies,  know 
that  the  Title  Guarantee  «!<:  Trust  Company  went  into 
the  hands  of  this  court  on  November  2nd,  1907? 


186  Coy  vs. 

A.  There  is  no  doubt  but  what  the  Assessor  knew 
it. 

Q.     Yes;  all  the  time? 

A.     There  is  not  any  argument  about  that. 

'Q.  Well,  I  don't  know  whether  there  is  or  not. 
What  is  the  fact?  You  people  representing  Multno- 
mah County  knew  that,  didn't  you?  It  was  published 
in  the  papers  and  everywhere  else? 

A.     There  is  no  doubt  about  it. 

Q.  No.  Now,  what  I  think  is  particular  material 
to  us  is  that  if  the  Receiver  on  the  one  hand  was  con- 
stantly contending,  or  making  it  appear,  that  there 
was  no  liability,  and  the  Assessor  was  making  it  ap- 
pear that  there  was  a  liability,  and  that  arbitrary  as- 
sessments were  made  in  this  way  all  the  time  to  get  a 
foundation  for  the  rolls,  how  it  came  about  that  when 
we  got  the  arbitrary  assessment  statement  produced, 
the  Receiver's  name  is  not  on  it,  if  there  wns  an  in- 
tention to  assess  the  Receiver. 

A.  That  does  not  make  any  difference,  because 
this  is  not  a  roll. 

O.     Which  is  not  a  roll? 

A.  This  not  the  roll  until  after  it  is  accepted  as  a 
roll.  You  see,  this  is  simply  the  foundation  of  the 
tax  roll.  At  the  time  that  the  Assessor  makes  this 
up,  now — 

O.  (Interrupting)  What  you  are  referring  to  as 
'this/  is  book  6708  of  1909  tax  ? 

A.  Yes ;  an}^  book,  as  far  as  that  is  concerned,  that 
is  included  in  the  roll.  I  am  making  a  general  state- 
ment that  so  far  as  the  Assessor  was  concerned,  if  the 
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day  before  he  turned  this  over  to  the  Board  of  Equal- 
ization he  had  got  information  that  these  safety  de- 
posit vaults  were  only  worth  five  hundred  dollars  he 
had  a  perfect  right  to  change  this  to  five  hundred 
dollars.  That  is  not  violating  any  part  of  the  law. 
And  if  he  found  R.  S.  Howard,  Jr.,  was  an  owner  of 
a  part  of  it  the  day  before  he  turned  it  over,  he  had  a 
right  to  add  R.  S.  Howard,  Jr's.  name  so  long  as  he 
notifies  him. 

A.     Yes. 

O.  Have  you  got  any  proof  that  he  ever  notified 
him? 

A.     Yes. 

Q.     What? 

A.  The  record  shows,  you  know,  the  date  of  the 
notification,  and  that  is  the  only  person  that  he  could 
notify. 

O.  Where  is  the  record  of  notification  in  1909 
that  you  notified  the  Receiver? 

A.     We  haven't  got  it  here. 

'O.  You  haven't  got  it  here.  Did  you  notify  the 
Receiver? 

A.     I  always  do. 

Q.  Not  the  Title  Guarantee  &  Trust  Company,  but 
the  Receiver. 

A.  Alwa3^s  do,  l:)ecause  the  Assessor  knev/ — there 
is  no  doubt  but  what  he  knew  The  Title  Guarantee 
&  Trust  Company  was  in  the  hands  of  a  Receiver  and 
that  R.  S.  Howard,  Jr.,  was  the  Receiver. 

Q.  Now,  Mr.  Funk,  just  a  minute.  I  don't  want 
you  to  make  a  statement  tliat  might  be  incorrect. 
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A.     I  don't  want  to,  either. 

Q.  I  know,  but  listen.  Now  let  me  remind  you: 
You  remember  that  George  H.  Hill  was  the  first  Re- 
ceiver in  this  court,  don't  you,  and  that  he  was  re- 
moved ? 

A.     Yes,  I  remember  he  was,  yes. 

Q.  And  3^ou  remember  that  next  to  George  H.  Hill 
came  Edward  C.  Mears,  who  would  be  the  receiver  in 
the  year  that  this  assessment  was  made,  1909. 

A.  Well  then,  probably  Mr.  Mears  is  the  man 
that  — 

Q.  (Interrupting)  Well  then,  how  does  it  come 
that  R.  S.  Howard's  name  is  put  there?  That  is  just 
what  I  want  to  know. 

A.  Well,  if  Mr.  Mears  was  the  receiver  at  the  time 
that  this  roll  was  turned  over  to  the  Board  of  Equal- 
ization, I  haven't  any  explanation. 

Q.  Yes.  Well  now,  the  roll  for  1909  taxes — let's 
get  it  right  now — the  roll  for  1909  taxes  vv^ould  be 
in  the  Board  of  Er|u:ilization  in  October  of  190S, 
wouldn't  it? 

A.     Yes,  October  of  1908. 

•O.     Wouldn't  it? 

A.     No;    October  of  1909. 

O.     Not  the  1909  roll;  that  would  be  the  ten  roll. 

A.     The  1909  roll  is  1909. 

n.     The  1909  roll  is  1909? 

A.     Yes. 

Q.  In  other  words,  then,  if  that  be  the  case,  there 
is  twelve  months  yet  in  our  favor  that  I  didn't  know 
about.    The  roll  for  this  vear  of  1913,  for  instance,  we 
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went  before  the  Board  as  taxpayers  in  October,  1913? 

A.     That  is  correct. 

O.  Now,  that  roll  yon  don't  collect  on  until  after 
the  1st  of  March,  1914? 

A.     Yes. 

O.     Is  that  right? 

A.     The  1st  of  February. 

O.  The  1st  of  February,  yes.  Now  then,  this  1909 
roll  then  would  not  be  subject  to  collection  upon  il 
until  the  following-  1st  of  February,  1910? 

A.     That  is  correct." 
TWENTIETH. 

That  the  said  District  Court  erred  in  disregarding 
the  evidence  and  in  failing  and  refusing  to  find  upoij 
th.e  evidence  and  the  concession  made  by  the  inter 
vcning  petitioner,  Multnomah  Comity,  upon  the  trial, 
the  evidence  and  the  concession  that  the  only  time 
cmd  the  first  time  that  R.  S.  Howard,  receiver,  was 
ever  assessed  was  upon  roll  page  6119,  line  12  for  1913, 
the  present  roll,  pages  of  the  record  79,  80  and  81,  and 
the  evidence  does  not  disclose  and  there  was  not  any 
evidence  tending  to  show  or  prove  that  any  assess- 
ment was  made  against  property  of  Th.e  Title  Guar- 
antee &  l^rust  Company  or  its  receiver  as  a  going  con- 
cern or  otherwise  than  as  shown  on  said  rolls  in  the 
name  of  The  Title  Guarantee  &  Trust  Company  as  if 
it  were  a  going  concern. 
TWENTY-FIRST. 

That  the  said  District  Court  erred  in  determining 
and  deciding  that  Multnomah  County,  intervening  pe- 
titioner, could  recover  penalties  and  in  adjudging-  and 
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ordering  any  penalties  to  be  paid  upon  any  of  the  al- 
leged pesronal  property  taxes. 
TWENTY-SECOND. 

That  the  said  District  Court  erred  in  determining* 
and  deciding  in  favor  of  the  intervening  petitioner, 
Multnomah  County,  and  against  R.  S.  Howard,  Jr., 
receiver,  as  follows,  to-wit: — 

"IT  IS  HEREBY  ORDERED  AND  DI- 
RECTED, that  R.  S.  Howard,  Jr.,  Receiver  here- 
in, pay  to  the  TAX  COLLECTOR  of  Multnomnh 
County,  on  account  of  the  State,  County,  wSciiool, 
and  Municipal  taxes  assessed  against  the  per- 
sonal property  of  The  Title  Guarantee  &  Trust 
Company  for  the  year  1908,  the  sum  of  $1,304.00 
in  taxes,  and  the  further  sum  of  $130.40,  being 
10  per  cent  penalty  on  the  amount  of  the  a]:>ove 
taxes,  and  $13.04  being  interest  on  the  above 
taxes  at  12%  from  April  5,  1909  to  May  5,  1909, 
and  fmnher  that  he  pay  forthwith  to  the  Tax  Col- 
lector of  Multnomah  County,  on  account  of  the 
State,  County,  School,  and  Municipal  taxes  assessed 
against  the  perFonal  property  of  The  Title  Guar- 
antee cS:  Trust  Company  for  the  year  1909,  the 
sum  of  $747.00  in  taxes,  and  the  further  sum  of 
$74.70,  being  10%  penalty  on  the  amount  of 
the  above  taxes,  and  $7.47,  being  interest  on  the 
above  taxes  at  12%  from  April  4,  1910,  to  May 
4,  1910,  and  further,  that  he  pay  forthwith  to  the 
Tax  Collector  of  Multnomah  County,  on  account 
of  the  State,  County,  School  and  Municipal  taxes 
assessed  against   tlie  personal   property  of  Tlie 


Title  Guar.  &  Trust  Co.  191 

Title  Guarantee  and  Trust  Company,  for  the 
year  1910,  the  sum  of  $913.00  in  taxes,  and  the 
further  sum  of  $91.30,  heing  10  per  cent  penalty 
on  the  amount  of  the  above  taxes,  and  $9.13,  be- 
ing interest  on  the  above  taxes  at  12%  from  April 
3,  1911  to  May  3,  1911." 

Dated  at  Portland,  Oregon,  this  23rd  day  of 
April,  A.  D.,  1914." 

TWENTY -THIRD. 

That  the  findings  and  decree  of  said  District  Court 
are  against  the  law  and  the  equity  of  the  case  as  pre- 
sented by  the  intervening  petitions  and  the  answers 
thereto. 

WHEREFORE,  the  said  petitioning  respondent, 
receiver,  prays  that  the  said  order  and  decree  of  April 
23,  1914,  be  reversed  and  that  said  District  Court  of 
the  United  States  for  the  District  of  Oregon  may  be 
directed  to  enter  an  order  and  decree  in  consonance 
with  law  and  equity  herein  giving  and  decreeing  to 
this  petitioner  the  rights  he  should  have,  and  your 
petitioner  v;ill  ever  pray,  etc. 

R.  S.  HOWARD,  JR., 
Receiver  of  The  Title  (luar- 
antee  &  Trust  Company, 

Resi)ondent  Appellant. 
W.  C.  BRISTOL, 

Solicitor  for  R.  S.  Howard, 
Jr.,  Receiver  of  The  Title 
Guarantee  &  Trust  Company, 
Respondent  Appellant. 


192  Coy  vs, 

[Endorsed]  :    Assignment  of  Errors.     Filed  Jul.  1, 
1914. 

A.  M.  CANNON, 

Clerk. 

And  afterwards,  to  wit,  on  the  1  day  of  July,  1914, 
there  was  duly  filed  in  said  Court,  a  Bond  on  Ap- 
peal, in  words  and  figures  as  follows,  to  wit : 

FBond  on  Appeal.] 

/;/  the  District  Court  of  the  United  States 

in  and  for  the  District  of  Oregon 

Ninth  Jndicial  Circuit 

In  Equity. 

N.  COY, 

Complainant, 
vs. 
THE  TITLE  GUARANTEE     &    TRUST     COM- 
PANY, a  corporation,  J.  THORBURN  ROSS, 
GEORGE  H.  HILL,    T.    T.    BURKHART, 
JOHN  E.  AITCHISON  and  E.  M.  WARREN, 

Defendants. 
MULTNOMAH  COUNTY, 

Intervenor, 
vs. 
R.  S.  HOWARD,  JR.,  receiver  of  The  Title  Guarantee 
&  Trust  Company, 

Respondent. 
In  the  Matter  of  the  Insolvency  and  Receivership 
of  The  Title  (Tuarantee  &  Trust  Company. 

No.  3209. 
IN  THE  MATTER  OF  THE  INTERVENTION 


Title  Guar.  &  Trust  Co.  193 

OF  MULTNOMAH  COUNTY  FOR  PERSONAL 
PROPERTY  TAXES. 

KNOW  ALL  MEN  BY  THESE  PRESENTS, 
that  we,  R.  S.  Howard,  Jr.,  receiver  of  The  Title  Guar- 
antee &  Trust  Company,  petitioning  respondent  ap- 
pellant, as  principal,  and  American  Surety  Company 
of  New  York,  as  surety,  are  held  and  firmly  bound 
unto  Multnomah  County,  its  successors  and  assigns, 
intervenor  appellee,  in  the  full  and  just  sum  of  two 
hundred  and  fifty  dollars  ($250.00),  to  be  paid  there- 
unto to  its  certain  attorneys,  successors  or  assigns,  to 
which  payment  well  and  truly  to  be  made  we  bind  our- 
selves as  well  as  our  heirs,  successors,  executors,  per- 
sonal representatives  and  assigns,  jointly  and  sev- 
erally, by  these  presents. 

Sealed  with  our  hands  and  dated  this  day  of 

,  in  the  year  of  our  Lord  one  thousand 

nine  hundred  and  fourteen. 

WHEREAS,  lately,  about  the  23rd  day  of  April, 
1914,  in  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Oregon  in  the  main  suit  depend- 
ing wherein  N.  Coy  is  complainant  and  The  Title 
Guarantee  &  Trust  Company  and  others  respondents, 
by  an  intervention  therein  had  whereby  Multnomah 
County  was  petitioner  and  R.  S.  Howard,  Jr.,  receiver 
of  The  Title  Guarantee  &  Trust  Company,  respond- 
ent, an  order  and  decree  was  rendered  and  entered 
against  R.  S.  Howard,  Jr.,  receiver  of  The  Title  Guar- 
antee &  Trust  Company,  directing  certain  things  to 
be  done  for  and  on  behalf  of  Multnomah  County,  pe- 
titioner; and, 
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WHEREAS,  the  said  R.  S.  Howard,  Jr.,  has  ob- 
tained an  appeal  therefrom  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  and  filed 
a  copy  of  the  same  in  the  clerk's  office  to  reverse  the 
aforesaid  proceedings;  and, 

WHEREAS,  a  citation  has  issued  to  the  appellee 
to  be  and  appear  at  the  next  session  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, to  be  holden  in  San  Francisco; 

NOW,  THEREFORE,  THE  CONDITION  OF 
THE  ABOVE  OBLIGATION  IS  SUCH  that  if  the 
said  R.  S.  Howard,  Jr.,  receiver  of  The  Title  Guar- 
antee &  Trust  Company,  petitioning  respondent,  shall 
prosecute  his  appeal  to  effect  and  answer  all  damages 
and  costs  if  he  fails  to  make  his  appeal  good,  then  the 
above  obligation  is  void,  else  to  remain  in  full  force 
and  effect. 

R.  S.  HOWARD,  Jr., 
Receiver  for  The  Title  Guar 
antee  &  Trust  Company. 
AMERICAN  SURETY  COMPANY 
OF  NEW  YORK. 

By  W.  J.  LYONS, 

Resident  Vice  President/ 
Attest: 
[Seal]  W.  A.  KING, 

Resident  Assistant  Secretary. 
W.  A.  KING, 

Agent. 

Pursuant  to  order  heretofore  entered  touching  said 
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appeal,  this  bond  now  presented  to  me  is  hereby  ap- 
proved. 

CHAS.  E.  WOLVERTON, 

Judge. 

[Endorsed]  :    Bond  on  Appeal.     Filed  Jul.  1,  1914. 

A.  M.  CANNON, 

Clerk. 

And  afterwards,  to  wit,  on  the  14  day  of  July,  1914, 
there  was  duly  filed  in  said  Court,  an  Order,  in 
words  and  figures  as  follows,  to  wit: 

[Order  to  Reproduce  Testimony.] 

In  the  District  Court  of  the  United  States 

in  and  for  the  District  of  Oregon 

Ninth  Judicial  Circuit 

In  Equity. 

N.  COY, 

Complainant, 
vs. 
THE    TITLE    GUARANTEE    &    TRUST    COM- 
PANY, a  corporation,  J.  THORBURN  ROSS, 
GEORGE   H.    HILL,    T.    T.    BURKHART, 
JOHN  E.  AITCHISON  and  E.  M.  WARREN, 

Defendants. 
MULTNOMAH  COUNTY, 

Intervenor, 
vs. 
R.  S.  HOWARD,  JR.,  receiver  of  The  Title  Guar- 
antee &  Trust   Company, 

Respondent. 
In  the  Matter  of  the  Insolvency  and  Receivership 
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of  The  Title  Guarantee  &  Trust  Company. 

No.  3209. 

IN  THE  MATTER  OF  THE  INTERVENTION 
OF  MULTNOMAH  COUNTY  FOR  PERSONAL 
PROPERTY  TAXES. 

Touching  the  evidence  to  be  included  in  the  record 
upon  the  appeal  herein  it  is  by  the  court  on  considera- 
tion of  the  whole  case  and  for  causes  and  reasons  suf- 
ficient thereunto. 

ORDERED  AND  DIRECTED  that  all  of  the  tes- 
timony taken  by  Mr.  Alva  W.  Person  on  the  trial  of 
said  cause  shall  be  reproduced  in  the  exact  w^ords  of 
the  witness  and  that  the  said  record  of  testimony  so 
taken  and  adduced  shall  be  incorporated  at  large  in- 
to the  transcript  on  appeal. 

CHAS.  E.  WOLVERTON, 

Judge. 

[Endorsed]:    Order.    Filed  Jul.  14,  1914. 

A.  M.  CANNON, 

Clerk. 

And  afterwards,  to  wit,  on  the  16  day  of  July,  1914, 
there  was  duly  filed  in  said  Court,  a  Citation  on 
Appeal,  in  words  and  figures  as  follows,  to  wit: 

[Citation  on  Appeal.] 

UNITED  STATES  OF  AMERICA, 
District  of  Oregon. — ss. 

To  Multnomah  County,  Oregon,  and  Emmons  & 
Webster,  its  attorneys,  the  State  of  Oregon,  the 
Citv  of  Portland  and  Walter  H.  Evans,  District 
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Attorney  for  Multnomah  County,  Oregon,  Greet- 
ing: 

WHEREAS,  R.  S.  Howard,  Jr.,  Receiver  of  Title 
Guarantee  &  Trust  Co.,  has  lately  appealed  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  from  a  decree  rendered  in  the  District  Court 
of  the  United  States  for  the  District  of  Oregon,  in 
your  favor,  and  has  given  the  security  required  by 
lav^; 

YOU  ARE,  therefore,  hereby,  cited  and  admon- 
ished to  be  and  appear  before  said  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  at  San 
Francisco,  California,  within  thirty  days  from  the 
date  hereof,  to  show  cause,  if  any  there  be,  why  the 
said  decree  should  not  be  corrected,  and  speedy  jus- 
tice should  not  be  done  to  the  parties  in  that  behalf. 

GR^EN  under  my  hand,  at  Portland,  in  said  Dis- 
trict, this  15th  day  of  July  in  the  year  of  our  Lord, 
one  thousand,  nine  hundred  and  fourteen. 

CHAS.  E.  WOLVERTON, 

Judge. 

[Endorsed]  :  Citation  on  Appeal.  Filed  July  16, 
1914. 

A.  M.  CANNON, 

Clerk. 

And  afterwards,  to  wit,  on  the  14  day  of  July,  1914, 
there  was  duly  filed  in  said  Court,  an  Order  Cer- 
tifying Up  Exhibits,  in  words  and  figures  as  fol- 
lows, to  wit: 
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[Order  Certifying  Up  Original  Exhibits.] 

In  the  District  Court  of  the  United  States 

for  the  District  of  Oregon 

No.  3209 

July  14,  1914. 

N.  COY, 

Complainant, 

V. 

TITLE  GUARANTEE  &  TRUST  COMPANY,  et 
al. 

Defendants. 
In  the  Matter  of  the  Intervention  of  Multnomah 
County,  et  al.,  for  payment  of  taxes. 

It  appearing  to  the  Court  that  certain  exhibits  in- 
troduced in  evidence  at  the  trial  of  this  cause  are  of 
such  character  as  to  require  inspection  by  the  appel- 
late court  upon  the  appeal  herein  ;  it  is  Ordered  that 
Petitioner's  original  exhibits  one  and  two  and  re- 
ceiver's original  exhibit  seven  be  certified  up  with  the 
transcript  to  the  United  States  Circuit  Court  of  Ap- 
peals, for  the  Ninth  Circuit. 

CHAS.  E.  WOLVERTON, 

Judge. 


No.  2455 


IN 


Wi)t  WLnitth  g)tate0  Circuit 
Court  of  appeafe 

i^intt)  Ctrtuit 


N.  COY 

COMPLAINANT 

VS. 

THE 

TITLE  GUARANTEE  &  TRUST  COMPANY,  a 

Corporation;  J.  THORBURN  ROSS, 

GEORGE  H.  HILL,  et  al 

DEFENDANTS 

MULTNOMAH  COUNTY,  OREGON,  et  al, 

Intervenors,  Respondents 

APPELLEES 

R.  S.  HO^VARD,  Jr., 

Receiver  of  The  Title  Guarantee  &  Trust 

Company,  Intervener 

APPELLANT 


Brief  of  9[ppellant 

UPON  APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED 
STATES  IN  AND  FOR  THE  DISTRICT  OF  OREGON 


WALTER  H.  EVANS,  District  Attorney  for  the 

Fourth  Judicial  District, 
MESSRS.  EMMONS  &  "WEBSTER,  and 
ROBERT  F.  MAGUIRE,  Deputy  Dist.  Attorney, 

For  Appellees 

WILLIAM  C.  BRISTOL, 
For  Appellant 


F.   W.   BALTES   AND   COMPANY,   PRINTERS,   PORTLAND 


No.  2455 


IN 


Wi)t  Winitth  g)tatt0  Circuit 
Court  of  appeals 

for  tl^e  il^fnti^  Circuit 


MULTNOMAH  COUNTY,  et  al., 
Intervenors,  Respondents,  Appellees, 

vs. 

R.  S.  HOWARD,  JR., 

Receiver  of  The  Title  Guarantee  &  Trust  Company, 

Appellant, 

In  the  main  cause  of 

N.  COY, 
Complainant, 

vs. 

THE  TITLE  GUARANTEE  &  TRUST 

COMPANY,  et  al.. 

Defendants. 


SSrief  of  9lppellant 


R.  S.  HOWARD,  Jr.,  Receiver  of  The  Title  Guar- 
antee 8l  Trust  Company,  on  Appeal  from 
the  Decision  and  Order  of  the  District 
Court  of  the  United  States  in 
and  for  District  of  Oregon 

Rendered  and  entered  the  23rd  day  of  the  month  of 

Aipril,  in  the  year  1914,  in  the  District  Court  of 

the  United  States  for  the  District  of 

Oregon  J  in  said  Intervention, 


STATEMENT  OF  FACTS 

(Rule  24,  Sub.  2    (a.) 

On  the  Gth  day  of  November,  1907,  by  proceedings 
had  in  the  then  Circuit  Court  of  the  United  States  in 
and  for  the  District  of  Oregon,  now  the  District  Court 
thereof,  in  a  cause  wherein  N.  Co}^  was  complainant  and 
The  Title  Guarantee  &  Trust  Company  and  all  of  its 
officers  and  others  defendants,  the  said  court,  on  surren- 
der by  the  defendants  of  all  of  the  property  and  assets 
of  The  Title  Guarantee  &  Trust  Company,  exercised 
its  equity  jurisdiction  and  took  into  its  possession  all 
of  the  property  and  assets  of  The  Title  Guarantee  & 
Trust  Company  and  appointed  a  receiver  therefor  pur- 
suant to  the  bill  and  the  consent  and  appearance  of  the 
defendants  set  forth  in  the  record  at  pages  1  to  12. 

On  the  11th  day  of  JNIarch,  1912,  an  intervention  in 
said  suit  in  the  District  Court  of  the  United  States  was 
preferred  by  ''County  of  MidtnO'inah,  Oregon,  and  R.  L. 
Stevens,  Sheriff  and  ex  officio  Tax  Collector  for  Midtno- 
mah  County,  Oregon''  alleging  and  asserting  among 
other  things: 

''That  they  have  an  interest  in  and  a  preferred  claim 
and  lien  upon  all  of  the  property  and  funds  in  the  pos- 
session and  under  the  control  of  the  receiver  herein/' 

And  further  alleging: 

"On  the  Gth  day  of  November,  1007,  a  receiver  tvas 
didy  and  regularly  appointed  by  this  court  io  take 
charge  of  all  of  the  property,  real,  personal  and  mixed, 
of  the  above  named  The  Title  Guarantee  (§5  Trust  Com- 
pany and  said  receiver  immediately  thereafter  duly  quuU- 


fied  and  entered  upon  the  dischar^ge  of  his  duties  as  such 
receiver  and  theneupon  took  possession  of  all  of  said 
property  and  ever  since  has  been  and  still  continues  in 
the  jjossession  and  charge  of  said  property,'' 
(See  Record,  pp.  13  and  14.) 

Thereafter  and  on  the  4th  day  of  April,  1912,  the 
receiver,  the  appellant  herein,  excepted  to  this  petition 
of  intervention  for  insufficiency  and  in  connection  with 
his  exceptions  made  his  answer  as  the  same  at  large  and 
more  fully  appears. 

(Record,  pp.  16  to  23.) 

Thereafter  and  on  the  8th  da}^  of  Maj^  1913,  an- 
other intervention  was  filed,  as  follows: 

''Comes  note  the  City  of  Portland,  County  of  Mult- 
nomah and  State  of  Oregon,  by  Walter  H.  Evans,  Dis- 
trict Attorney  for  the  Fourth  Judicial  District  of  the 
State  of  Oregon,  and  repr^esents  to  the  above  entitled 
Court  and  to  its  officers  and  agent  the  receiver  of  The 
Title  Guarantee  ^  Trust  Company,  that  the  said  The 
Title  Guarantee  (|  Trust  Company  is  indebted  to  the 
City  of  Portland,  to  the  County  of  Midtriomah  and  to 
the  State  of  Oregon,  on  account  of  personal  tawes  as 
follows,  to  tiit:  (Here  follows  tabulated  statement  of 
tawes  with  penalties  for  the  years  1908  to  and  inclusive 
of  the  year  1911)r 

It  will  be  observed  (Record,  pp.  24  and  25)  that 
the  difference  between  this  petition  and  the  petition 
filed  by  Messrs.  Emmons  &  Webster,  which  was  then 
pending,  is  that: 


FIRST.  The  Evans  petition  claims  for  the  year 
1911; 

SECOND.  That  no  claim  for  the  year  1911  was 
made  in  the  Emmons  &  Webster  petition ; 

THIRD.  That  the  Evans  petition  is  positively  and 
unequivocally  laid  in  the  action  indebitatus  assumpsit; 

FOURTH,  While  the  Emmons  &  Webster  peti- 
tion directly  claims  ''an  interest  in  and  a  preferred  claim 
and  lien  upon  all  of  the  property  and  funds  in  the  pos- 
session and  under  the  control  of  the  receiver/'  the 
Evans  petition  alleges  debt. 

FIFTH.  Both  petitions  claim  penalties  and  inter- 
est, but  in  different  amounts. 

The  exhibits  attached  to  the  Evans  petition  (see 
Record,  pp.  27  to  31 ) ,  indicate  the  derivation  of  the  tax. 

The  answer  of  the  receiver  appellant  herein  to  the 
petition  in  intervention  of  Walter  H.  Evans  is  set  forth 
in  the  record  at  pages  31  to  41,  inclusive. 

Afterwards  on  the  2oth  of  July,  1913,  Messrs.  Em- 
mons &  Webster  filed  a  demurrer  styled  a  demurrer 
to  answer,  but  it  is  not  clear  to  which  answer  the  de- 
murrer was  directed  and  the  court  below  properly  dis- 
regarded the  demurrer,  and  heard  the  facts. 

(Record,  pp.  78  and  79.) 

On  the  23rd  day  of  March,  1914,  following,  the 
court  below  rendered  its  opinion  (see  Record,  pp.  43  to 
51),  wherein  it  laid  the  foundation  for  the  order  ap- 
pealed from  by  directing  the  receiver  to  pay  the  State, 
County,  School  and  Municipal  taxes  for  the  years  1908, 
1909,  1910  and  1911,  together  with  the  penalty  on  the 


amount  of  the  tax  for  each  year  and  together  with  the 
interest  of  twelve  per  cent  (12%)  accruing  between  the 
first  Monday  in  April  and  the  first  Monday  in  May. 

Promptly  on  the  27th  of  March,  1914,  the  receiver 
appellant  filed  his  petition  for  rehearing  found  in  the 
record  at  pages  51  to  73. 

On  the  23rd  day  of  April,  1914,  the  court  entered 
the  following  order: 

The  couii:  having  heretofore,  on,  to  wit:  the   .... 

day  of ,  1914,  heard  the  testimony  upon 

the  questions  raised  by  the  two  petitions  in  interven- 
tion of  Multnomah  County,  praying  that  the  receiver 
herein  be  required  to  pay  the  State,  County,  School 
and  Municipal  taxes  assessed  against  the  Title  Guar- 
antee &  Trust  Company  on  certain  personal  property 
for  the  years  1908  to  1911  inclusive,  together  with  the 
penalties  and  interest,  and  the  court  having  heard  the 
arguments,  considered  the  briefs  submitted,  rendered  its 
opinion  thereon,  and  overruled  a  motion  for  re-hearing 
herein. 

It  is  hereby  ordered  and  directed,  that  R. 
S.  Howard,  Jr.,  Receiver  herein,  pay  to  the 
Tax  Collector  of  Multnomah  County,  on  ac- 
count of  the  State,  County,  School  and  IMunic- 
ipal  taxes  assessed  against  the  personal  prop- 
erty of  The  Title  Guarantee  k  Trust  Company  for  the 
year  1908,  the  sum  of  $1,304.00  in  taxes,  and  the  further 
sum  of  $130.40,  being  10  per  cent  penalty  on  the  amount 
of  the  above  taxes,  and  $13.04  being  interest  on  the  above 
taxes  at  12  per  cent  from  April  5,  1909,  to  May  5,  1909, 


and  further  that  we  pay  forthwith  to  the  Tax  Collector 
of  Multnomah  County,  on  account  of  the  State,  County, 
School  and  Municipal  taxes  assessed  against  the  per- 
sonal propertj?^  of  The  Title  Guarantee  and  Trust  Com- 
pany for  the  year  1909,  the  sum  of  $747.00  in  taxes,  and 
the  further  sum  of  $74.70,  being  10  per  cent 
penalty  on  the  amount  of  the  above  taxes,  and 
$7.47,  being  interest  on  the  above  taxes  at  12  per  cent 
from  April  4,  1910,  to  May  4,  1910,  and  further,  that 
he  pay  forthwith  to  the  Tax  Collector  of  Multnomah 
County,  on  account  of  the  State,  County,  School  and 
Municipal  taxes  assessed  against  the  personal  property 
of  The  Title  Guarantee  and  Trust  Company,  for  the 
year  1910,  the  sum  of  $913.00  in  taxes,  and  the  further 
sum  of  $91.30,  being  10  per  cent  penalty  on  the  amount 
of  the  above  taxes,  and  $9.13,  being  interest  on  the  above 
taxes  at  12  per  cent  from  April  3,  1911,  to  May  3,  1911. 

Dated  at  Portland,  Oregon,  this  23rd  day  of  April, 
A.  D.,  1914. 

CHAS.  E.  WOLVERTON, 

Judge. 

(See  Record,  pp.  74  and  75.) 

On  the  1st  day  of  July,  1914,  the  appellant  presented 
his  petition  for  appeal  and  the  same  was  allowed. 
(See  Record,  pp.  166  to  171.) 

Notice  of  appeal  bond  on  appeal,  assignment  of  er- 
rors and  citation,  together  with  orders  relative  to  the 
production  of  testimony  and  the  certification  of  exhibits 
were  in  due  course  given  as  more  fully  appears. 

(Record,  pp.  171  to  198.) 


And  accordingh^  the  whole  matter  comes  to  this 
Court  for  consideration  upon  the  single  important  and 
pertinent  question  presented  by  this  appeal,  viz. : 

WHETHER  UNDER  THE  LAWS  OF  THE  STATE 
OF  OREGON,  PRIOR  TO  THE  AMENDMENT  OF  1913, 
A  PERSONAL  PROPERTY  TAX  ASSESSMENT  IN 
THE  NAME  OF  A  DEFUNCT  CORPORATION 
THROUGH  MERELY  PLACING  ITS  NAME  UPON 
THE  TAX  ROLL  AFTER  IT  HAD  CEASED  BUSI- 
NESS AND  AFTER  ALL  OF  ITS  PROPERTY  OF 
EVERY  KIND  HAD  BEEN  SURRENDERED  TO  ITS 
CREDITORS  AND  WHILE  SAID  PROPERTY  WAS 
BEING  ADMINISTERED  AND  DISTRIBUTED 
THROUGH  AND  BY  A  COURT  AND  RECEIVER,  CAN 
BE  MADE  AND  ENFORCED  WITH  PENALTIES  AND 
INTEREST  AFTER  SEVERAL  YEARS'  DELAY  BY 
AN  INTERVENTION  IN  THE  RECEIVERSHIP 
CAUSE  PROSECUTED  BY  THE  AUTHORITIES  AS  A 
PREFERRED  LIEN  OR  CLAIM  OR  BY  INDEBITATUS 
ASSUMPSIT  WHEN  THE  LAWS  OF  THE  STATE  AT 
THE  TIME  OF  INTERVENTION  DO  NOT  PROVIDE 
FOR  SUCH  CASES,  AND  THE  SUPREME  COURT  OF 
THE  STATE  HAS  EXPRESSLY  DENIED  SUCH  A 
TAX  TO  BE  EITHER  A  LIEN  OR  A  DEBT  AND  DE- 
CLARED EQUITY  COURTS  WITHOUT  POWER  TO 
RENDER  JUDGMENT  THEREFOR? 
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THE  STATUTORY  PROVISIONS  APPLY- 
ING TO  THE  CASE  AT  BAR  ARE  FOUND  IN 
LORD'S  OREGON  LAWS,  VOLUME  2,  CHAP- 
TERS III  AT  PAGE  Ull,  IV  AT  PAGE  1415 
AND  VIII  AT  PAGE  1459,  TO-WIT: 

"Section  3551.  All  real  property  within  this  State, 
"and  all  personal  property  situated  or  owned  within 
"this  State,  except  such  as  may  be  specifically  exempted 
"by  law,  shall  be  subject  to  assessment  and  taxation  in 
"equal  and  ratable  proportion." 

"Section  3553.  The  terms  personal  estate  and  per- 
"sonal  property  shall  be  construed  to  include  all  things 
"in  action,  household  furniture,  goods,  chattels,  moneys, 
"and  gold  dust,  on  hand  or  on  deposit;  all  boats  and 
"vessels,  whether  at  home  or  abroad,  and  all  capital  in- 
"vested  therein;  all  debts  due  or  to  become  due  from 
"solvent  debtors,  whether  on  account,  contract,  note, 
"mortgage,  or  otherwise,  either  within  or  without  this 
"state;  all  public  stocks;  all  bonds,  warrants,  and 
"moneys  due  or  to  become  due  from  this  state,  or  any 
"county  or  other  municipal  subdivision  thereof;  and 
"stocks  and  shares  in  incorporated  companies  and  such 
"proportion  of  the  capital  of  incorporated  companies 
"liable  to  taxation  on  their  capital  as  shall  not  be  in- 
"vested  in  real  estate;  and  all  improvements  made  by 
"persons  on  lands  claimed  by  them  under  the  laws  of  the 
"United  States,  the  fee  of  which  lands  is  still  vested  in 
"the  United  States." 

"Section  3560.  Every  person,  except  as  otherwise 
"provided  by  law,  shall  be  assessed  in  the  county  in 
"which  he  resides  when  the  assessment  is  made  for  all 


"taxable  property  owned  by  him,  including  all  personal 
"estate  in  his  possession,  or  under  his  control  as  trustee, 
"guardian,  executor,  or  administrator;  and  where  there 
"are  two  or  more  persons  jointly  in  possession,  or  hav- 
"ing  control  of  any  such  property  in  trust,  the  same 
"may  be  assessed  to  either  or  all  of  such  persons,  but  it 
"shall  be  assessed  in  the  county  where  the  same  shall 
"lie  if  either  of  such  persons  resides  in  such  county." 

"Section  3563.  The  personal  property  of  every 
"private  corporation  is  liable  to  taxation  in  the  same 
"manner  as  the  personal  property  of  a  natural  person, 
"and  shall  be  assessed  in  the  name  of  such  corporation 
"in  the  county  where  the  principal  place  of  business  of 
"such  corporation  is  located,  unless  otherwise  specially 
"provided  by  law;  but  if  such  corporation  is  engaged  in 
"the  business  of  navigation,  then  the  steamboats  or  other 
"water  craft  of  such  corporation  shall  be  assessed  in  the 
"county  in  this  state  where  the  home  port  or  berth  of  such 
"steamer  or  other  water  craft  may  be.  The  personal 
"property  of  a  private  corporation  ma}^  be  seized  and 
"sold  for  any  tax  levied  upon  the  property  of  such  cor- 
"poration  as  in  the  case  of  a  natural  person." 

THE  METHOD  OF  THE  ENFORCEMENT 
AND  COLLECTION  OF  DELINQUENT 
TAXES  ON  PERSONALTY  IS  PROVIDED  BY 
THE  LAWS  OF  OREGON  EXCLUSIVELY  AS 
FOLLOWS: 

"Section  3683.  On  or  immediately  after  the  first 
"Monday  of  May  in  each  year  the  tax  collector  shall 
"proceed  to  collect  all  taxes  levied  in  his  county  upon 
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"personal  propert}^  of  which  one-half  was  not  paid  as 
"hereinbefore  provided  on  or  before  the  first  Monday 
"of  April,  together  with  the  penalty  and  interest.  He 
"shall  levy  upon  sufficient  goods  and  chattels,  belong- 
"ing  to  the  person  or  corporation  charged  with  such 
"taxes,  if  the  same  can  be  found  in  the  county,  by  taking 
"them  into  his  possession,  to  pay  such  delinquent  taxes, 
"together  with  interest,  accruing  interest,  penalties,  and 
"other  lawful  charges;  and  shall  immediately  advertise 
"such  goods  and  chattels  for  sale  by  posting  written  or 
"printed  notices  of  the  time  and  place  of  sale  in  three 
"public  places  in  his  county  not  less  than  ten  days  prior 
"to  such  sale,  and  if  such  taxes,  interest,  and  penalties 
"shall  not  be  paid  before  the  time  appointed  for  such 
"sale  the  tax  collector  shall  proceed  to  sell  such  property 
"at  public  vendue,  or  so  much  thereof  as  shall  be  suffi- 
"cient  to  pay  such  taxes,  interest,  and  penalties,  and 
"shall  deliver  to  the  purchasers  thereof  at  such  sale  the 
"property  so  sold  to  them  respectively,  and  such  sale 
"shall  be  absolute;  and  the  tax  collector  shall  proceed 
"in  like  manner,  on  and  after  the  first  Monday  in  No- 
"vember,  to  collect  the  residue  of  taxes  charged  against 
"personal  property  remaining  delinquent  on  his  roll.  In 
"like  manner  he  shall  levy  upon  and  sell  the  goods  and 
"chattels  of  any  person  or  persons  removing  from  the 
"county  without  paying  all  taxes  charged  against  them. 
"Whenever  after  delinquency,  in  the  opinion  of  the  tax 
"collector,  it  becomes  necessary  to  charge  the  tax  on 
"personal  property  against  real  property  in  order  that 
"such  personal  property  tax  may  be  collected,  such  tax 
"collector  shall  select  for  the  purpose  some  particular 
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"tract  or  lots  of  real  propert}^  owned  by  the  person 
"owing  such  personal  propert}^  tax,  and  shall  note  upon 
"the  tax  roll  opposite  such  tract  or  lots  the  said  tax  on 
"personal  property,  and  said  tax  shall  be  a  lien  on  such 
"real  property  from  and  after  the  time  said  tax  on  per- 
"sonal  property  is  charged  against  the  said  real  property, 
"and  shall  be  enforced  in  the  same  manner  as  other  real 
"estate  tax  liens." 

DECISIONS  OF  THE 

SUPREME  COURT  OF  THE  STATE  OF 

OREGON  INTERPRETING 

THESE  LAWS 

In  Marion  County  v.  Woodhurn  Mercantile  Co.  (119 
Pac.  487,  decided  December  26,  1911),  60  Oregon  at 
page  367,  it  is  held  that 

**Ji  tax,  not  being  a  debt,  so  that  no  promise  can 
be  implied  as  a  basis  of  assumpsit  therefor,  and  a 
method  of  collecting  taxes  on  personal  property  being 
prescribed  by  Section  5685,  L,  O.  L.,  no  action  for 
personal  taxes  will  lie  if  before  seizure  of  the  per= 
sonal  property;  unless  he  has  real  estate  against 
which  it  can  be  charged,  the  county  is  remediless/* 

The  following  decisions  interpreting  the  tax  law  of 
the  State  of  Oregon  have  been  made  and  adhered  to, 
viz: 

''That  a  court  of  equity  is  without  power  to  render 
a  money  judgment  for  the  amount  of  personcd  property 
taxes/^ 

MULTNOMAH  COUNTY  v.  PORTLAND 
CRACKER  CO.  (90  Pac.  155,  decided  JNIay 
21,  1907),  49  Oregon  346. 
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This  was  a  suit  to  cancel  alleged  frudulent  entries 
on  County  records  and  recover  the  amount  of  a  tax 
which  purported  to  be  cancelled  by  such  entries,  the 
decree  granted  all  the  relief  asked  and  the  Supreme 
Court  decided  that  such  a  decree  could  not  be  sustained 
for  the  amount  of  the  tax  as  the  statutes  afforded  suf- 
ficient means  of  collecting  the  tax  without  the  interven- 
tion of  a  court  of  equity  for  the  causes  in  that  case  pre- 
sented. 

Likewise  and  to  similar  effect  are: 

Mingy  we  v.  Coos  Bay  Railroad,  21  Ore.  392. 
Stemmer  v.  Insurance  Company,  33  Ore.  66  (4th 

syllabus  from  the  top  of  page). 
Denny  v.  McCown,  34  Ore.  48. 

But  the  Supreme  Court  further  said  in  the  case  of 
Marion  County,  supra  (60  Oregon  at  page  369)  : 

^Wo  lein  is  impressed  by  our  statute  upon 
personal  property,  and  if  an  owner  thereof  re- 
moves it  to  another  county,  or  otherwise  dis- 
pose of  it  before  his  goods  and  chattels  are 
seized  for  the  payment  of  delinquent  taxes 
levied  upon  that  class  of  property,  and  he  has 
no  real  estate  in  the  county  against  which  such 
taxes  can  be  made  a  lien,  and  no  action  can  be 
maintained  against  him  to  recover  the  taxes, 
the  county  levying  them  is  remediless,  and  he 
is  not  bearing  his  share  of  the  public  burden. 
No  enactment  of  this  State  expressly  authoizes 
the  bringing  of  an  action  in  such  a  case.'' 
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SPECIFICATIONS  OF  ERROR 

(Rule  24,  Sub.  2  (b) 

The  specification  of  the  errors  relied  upon  showing 
as  particularly  as  ma}'  be  in  what  respect  the  decree 
made  is  alleged  to  be  erroneous  are  respectfully  sub- 
mitted as  follows: 

FIRST  SPECIFICATION 

That  the  said  District  Court  of  the  United  States 
in  and  for  the  District  of  Oregon,  Judge  Charles  E. 
Wolverton  sitting,  erred  in  determining  and  de- 
ciding that  the  laws  of  the  State  of  Oregon 
provide  for  the  assessment  of  personal  prop- 
erty taxes  against  a  receivership  or  property 
surrendered  to  the  Court  in  the  hands  of  its 
receiver. 

SECOND  SPECIFICATION 

That  the  said  District  Court  erred  in  determin- 
ing and  deciding  that  The  Title  Guarantee  & 
Trust  Company  still  retained  a  corporate  en- 
tity for  the  purpose  of  winding  up  its  business, 
and  in  that  connection  in  determining  and  deciding  that 
it  was  corporate  business  that  the  receiver 
was  transacting  herein  at  the  time  and  during 
the  periods  the  alleged  personal  property  taxes 
were  said  to  have  been  assessed. 

THIRD  SPECIFICATION 

That  the  said  District  Court  erred  in  determining 
and  deciding  that  all  property  according  to  the  rev- 
enue and  taxation  laws  of  the  State  of  Oregon  is  by 
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those  laws  assessable,  in  so  far  as  the  Court  applied 
such  a  determination  and  decision  to  personal  prop- 
erty in  the  hands  of  said  receiver. 

FOURTH  SPECIFICATION 

That  the  said  District  Court  erred  in  determining 
and  deciding  that  the  Title  Guarantee  &  Trust 
Company y  for  the  purposes  of  applying  the  law  in  this 
case,  ^was  a  going  concern,  submitting  its  property  in  pro- 
cess of  dissolution  to  the  action  of  the  taxing  author- 
ity, whereas  in  truth  and  in  fact  all  of  the  property  of 
The  Title  Guarantee  k  Trust  Company  was  surren- 
dered and  the  officers  thereof  had  released  their  con- 
trol thereto  and  said  matters  were  of  record  in  said 
Court  in  the  main  cause  at  the  time  of  the  filing  of 
the  petitions  in  intervention  and  before  the  assessment 
of  the  taxes  the  basis  of  the  petitions  in  intervention. 

FIFTH  SPECIFICATION 

That  the  said  District  Court  erred  in  determining 
and  deciding  that  the  Title  Guarantee  &  Trust 
Company y  through  itself  and  receiver,  was  in  pos- 
session of  property  SUBJECT  TO  TA XA- 
TION  AS  A  GOING  CONCERN,  for 
that  the  bill  of  complaint  upon  which  said  Court  ac- 
quired original  jurisdiction  in  said  main  cause  sub- 
mitted said  corporation  to  the  jurisdiction  for  the  pur- 
poses and  upon  the  facts  as  in  said  bill  set  forth,  for 
more  particular  identification  of  which  it  is  in  con- 
nection with  this  assignment  of  errors  set  forth  fully 
and  at  large  that  the  point  of  law  based  on  this  as- 
signment of  errors  m.ay  appear  clearly,  to-wit: — 
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SIXTH  SPECIFICATION 

That  the  said  District  Court  erred  in  determin- 
ing and  deciding  that  The  Title  Guarantee  &  Trust 
Company,  through  itself  as  receiver,  was  in 
possession  of  property  subject  to  taxation  as 
a  going  concern  for  that  the  appearance  and  con- 
sent filed  by  the  defendant  in  said  main  cause 
submitted  said  corporation  to  the  jurisdiction 
of  the  court  for  the  purposes  and  upon  the 
facts  as  in  said  appearance  and  consent  set  forth, 
for  more  particular  identification  of  which  it  is  in  con- 
nection with  this  assignment  of  errors  set  forth  fully 
and  at  large  that  the  point  of  law  based  on  this  assign- 
ment of  errors  may  appear  clearly,  to-wat : — 

SEVENTH  SPECIFICATION 

That  said  District  Court  erred  in  determining  and 
deciding  that  the  personal  property  taxes  claim- 
ed for  in  the  petition  in  intervention  were  assessed 
against  property  of  a  going  concern  in  the 
hands  of  a  receivership  and  as  if  previous  to  the 
time  when  the  receivership  had  occurred,  whereas  in 
truth  and  in  fact  this  was  a  proceeding  wind- 
ing up  and  liquidating  all  of  the  property  of 
the  corporation,  all  of  the  officers  of  whom 
had  surrendered  its  corporate  entity  to  the 
Court,  together  with  all  of  its  property,  including  all 
of  its  personal  property  then  being  distributed  to 
claimants  and  distributees  whose  claims  had  been  duly 
proved  and  allow^ed. 
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EIGHTH  SPECIFICATION 

That  the  said  District  Court  erred  in  determin- 
ing and  deciding  that  the  personal  property  as- 
sessed was  the  personal  property  of  the  cor- 
poration or  the  receiver  because  the  same  was 
a  trust  fund  for  the  creditors  and  claimants 
of  the  corporation  who  as  claimants  and  distributees 
thereof  with  proved  and  allowed  claims  were  entitled 
to  the  same. 

NINTH  SPECIFICATION 

That  the  said  District  Court  erred  in  determining 
and  deciding  said  alleged  personal  property  tax  was 
recoverable  for  the  reason  that  no  business  was  ever 
done  by  the  corporation.  The  Title  Guarantee 
&  Trust  Company,  of  any  kind  or  nature  what- 
soever from  and  after  the  2nd  day  of  Novem- 
ber, 1907,  long  after  the  alleged  assessment 
of  taxes  on  personalty  described  in 
the  petitions,  so  that  there  was  no  personal  property 
of  the  corporation  to  be  assessed  in  the  same  manner 
as  that  of  a  natural  person,  nor  was  there  any  per- 
sonal property  in  the  hands  of  the  receiver  assessed 
during  said  period,  there  being  no  such  class  of  prop- 
erty defined  in  the  laws  of  Oregon  for  assessment  and 
taxation  in  that  state. 

TENTH  SPECIFICATION 

That  the  said  District  Court  erred  in  determining 
and  deciding  "but  where  property  remains  within  the 
jurisdiction  and  within  the  hands  of  the  person  taxed 
there  is  no  impediment  to  the  enforcement  of  the  pay- 
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ment  of  the  personalty  tax  assessed  against  him,"  and 
in  applying  it  to  this  case  because  there  was  no  prop- 
erty in  the  hands  of  the  person  taxed  belong- 
ing to  such  person  as  his  or  its  personal  prop- 
erty at  the  time  of  the  alleged  tax  and  an 
assessment  claimed  to  have  been  made  either 
to  the  receiver  or  to  the  corporation  under  the 
facts  of  this  case  did  not  support  the  CourVs 
opinion  in  that  regard. 

ELEVENTH  SPECIFICATION 

That  the  said  District  Court  erred  in  determining 
and  deciding — especially  when  it  found  that  the  tax- 
ing officers  of  the  petitioner  were  early  advised  that 
the  receiver  would  resist  the  payment  of  taxes  as- 
sessed against  personal  property  within  his  hands  be- 
fore any  of  the  taxes  in  question  were  levied  and 
also  found  that  the  taxes  which  are  sought  to  have 
paid  were  assessed  a  part  of  the  time  in  the  name 
of  the  defunct  company  alone  and  a  part  of  the  time  in 
the  name  of  the  receiver,  that  the  same  could  be 
claimed  by  Multnomah  County  out  of  personalty 
distributed  to  the  various  creditors  and  claimants 
during  the  process  of  administration  occurring 
while  said  property  was  said  to  have  been  so 
assessed. 

TWELFTH  SPECIFICATION 

That  the  said  District  Court  erred  in  failing  and 
refusing  to  decide  and  in  disregarding  the  point  sub- 
mitted to  it  below,  viz : — 
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'FOURTH.  That  all  of  the  so-called  personal 
property  mentioned  in  the  intervening  petitions, 
if  assessed  to  The  Title  Guarantee  &  Trust  Com- 
pany, has  been  and  was  doubly  assessed,  for  that 
all  of  such  property  was  the  property  of  the  cred- 
itors and  claimants  who  presented  their  claims 
to  the  receiver  and  had  said  claims  approved  and 
allowed  during  the  times  and  for  amounts  which 
represented  the  actual  conversion  of  the  personal 
property  of  The  Title  Guarantee  k  Trust  Com- 
pany into  liquidated  assets  which  were  in  turn 
distributed  to  said  creditors  and  claimants  who  in 
turn  paid  personal  property  taxes  assessed  to 
each  of  them  individually,  and  hence  it  is  not 
competent  for  Multnomah  County  to  claim 
that  during  the  same  time  and  in  respect  to 
the  same  property  other  personal  property 
taxes  could  he  assessed  against  and  collected 
from  The  Title  Guarantee  &  Trust  Company 
or  its  estate." 

THIRTEENTH  SPECIFICATION 

That  the  said  District  Court  erred  in  failing  and 
refusing  to  decide  and  in  disregarding  the  point  sub- 
mitted to  it  below,  viz : — 

'FIFTH.  The  affairs  of  The  Title  Guarantee 
k  Trust  Company  are  not  in  the  nature  of  an 
operated  concern  kept  alive  by  a  receivership  and 
administered  by  the  court,  but  upon  the  2nd  day 
of  November,  1907,  it  became  insolvent,  admitted 
its  insolvenc}^  its    officers    came    into    court    and 
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surrendered  the  company  to  the  court,  the  court 
took  possession  of  it,  appointed  its  receiver  and 
there  has  been  no  corporate  management  subse- 
quent to  such  control,  except  only  for  the  purpose 
of  a  more  full  and  better  administration  of  this 
court." 

FOURTEENTH  SPECIFICATION 

That  the  said  District  Court  erred  in  failing  and  re- 
fusing to  decide  and  in  disregarding  the  point  sub- 
mitted to  it  below,  viz: — 

"But  in  this  case  we  are  not  presented  with  a 
situation  upon  either  petition  of  a  tax  actually 
attaching  to  property  previous  to  any  possession 
by  the  court.  The  tax  for  1907  could  not  be  levi- 
able as  a  matter  of  law  until  after  the  1st  of  Jan- 
uary, 1908,  and  the  Board  of  Equalization  did  not 
sit  and  determine  the  tax  roll  assessment  until 
October,  1907,  and  before  the  amount  of  the  tax 
could  be  computed  for  the  year  1908  all  of  the 
property  of  The  Title  Guarantee  &  Trust  Com- 
pany had  passed  into  possession  of  the  court,  hence 
we  have  not  a  case  presented  here  which  is  likened 
to  the  cases  that  ordinarily  arise  in  the  matter  of 
imposition  of  taxes  upon  going  receiverships." 

FIFTEENTH  SPECIFICATION 

That  the  said  District  Court  erred  in  disregarding 
and  in  overlooking  and  refusing  to  decide,  in  con- 
formity with  the  law  of  the  State  of  Oregon,  that 
a  court  of  equity  is  without  power  to  render  a 
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money  judgment  for  the  amount  of  personal  prop- 
erty taxes  claimed  in  the  intervening  petitions. 

SIXTEENTH  SPECIFICATION 

That  the  said  District  Court  erred  in  disregarding 
the  point  submitted  to  it  below,  viz: — 

"The  receiver  has  all  along  contended  that  the 
petitions  in  this  case  were  not  sufficient  to  justify 
a  recovery.  It  nowhere  appears  that  the  County 
of  Multnomah  exhausted  its  remedies  as  against  the 
real  estate  in  the  name  of  or  claimed  to  be  held  by 
The  Title  Guarantee  &  Trust  Company  and  it  is 
only  against  real  estate  or  against  the  personal 
property  itself  in  situ  that  the  delinquency  can  be 
enforced  by  a  warrant." 

SEVENTEENTH  SPECIFICATION 

That  the  opinion  and  decision  of  the  District  Court 
is  directly  against  and  not  in  conformity  with  the  de- 
cisions of  the  Supreme  Court  of  the  United  States  in 
the  case  of  United  States  v.  Whitridge,  receiver,  and 
United  States  v.  A.  H.  Jolin,  et  al.,  receivers,  wherein, 
on  writ  of  certiorari  granted  March  10,  1913,  227  U.  S. 
680,  said  Supreme  Court  of  the  United  States  affirmed 
the  decision  of  the  Pennsylvania  Steel  Co.  v.  New  York 
City  in  190  Fed.  777,  on  or  about  the  11th  of  November, 
1913,  prior  to  the  trial  of  this  intervention,  although 
said  opinion  was  then  submitted  to  said  court  on  the 
trial  below. 

EIGHTEENTH  SPECIFICATION 

That  the  said  District  Court  erred  in  disregarding 
the  point  submitted  to  it  below,  viz : — 
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"Fifth.  Even  bankruptcy  courts  and  the  statutes 
relative  to  administration  of  estates  provide  only 
for  taxes  in  esse  at  the  time  of  the  commission  of 
the  act  of  bankruptcy  or  the  death  of  the  testator 
and  taxes  afterwards  upon  personalt}^  are  paid  not 
by  the  bankruptcy  estate  or  the  estate  of  the  de- 
cedent, but  by  those  into  whose  hands  the  property 
is  distributed." 

NINETEENTH  SPECIFICATION 

That  the  said  District  Court  erred  in  disregarding 
the  testimony  and  evidence  presented  upon  the  hear- 
ing as  given  bj^  the  witness  Chief  of  Field  Work  in  the 
Assessor's  office  as  follows,  to-wit: — 

"Q.  Did  you  find  out,  and  refresh  your  memory 
about  R.  S.  Howard,  Jr.,  receiver,  business? 

A.  No,  I  didn't  look  any  further  in  regard  to  it, 
Mr.  Bristol. 

Q.  I  will  call  your  attention  to  intervenor's  ex- 
hibit 2  and  ask  you  if  I  understand  you  correctly  that 
this  red  shows  that  the  same  sort  of  an  arbitrary  as- 
sessment would  be  made  to  The  Title  Company  for 
1909? 

A.     Exactly. 

Q.  Exactly.  So  that  if  you  had  that  statement 
here  it  would  be  just  the  same  as  that  one? 

A.  It  would  be  absolutely  the  same.  The  red  is 
put  on  there  for  the  benefit  of  the  Assessor  in  mak- 
ing comparisons  each  year. 

Q.  I  am  particularly  anxious  to  know  whether  the 
name  of  the  receiver  would  be  upon  that  assessment  or 
that  statement  at  all? 
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A.     Well,  that  I  could  not  tell  3^011. 

Q.     Well,  it  is  not  on  that  one,  is  it? 

A.  No.  That  I  could  not  tell  you.  But  the  amounts 
here  are  taken,  these  amounts  here  are  taken  from  the 
previous. 

Q.     Yes,  I  understand  that;  the  previous  roll? 

A.  Yes.  But  in  regard  to  the  name,  why,  I  could 
not  tell  you. 

Q.  Well  now,  this  roll  says,  'Title  Guarantee  & 
Trust  Co.',  don't  it? 

A.     Yes. 

Q.     'Character  of  business,  banking'? 

A.  That  is  the  item,  the  statement  there,  although 
the  roll  might  include  even  more  than  that. 

Q.  All  right;  let's  look  at  it.  6782,  line  45,  would 
represent  the  roll  for  1910,  wouldn't  it? 

A.     Yes,  sir. 

Q.  That  is  on  Intervener's  Exhibit  2  and  is  the 
entry  that  shows  that  this  statement  was  entered? 

A.     Yes,  sir,  that  is  it  exactly. 

Q.  I  notice  on  here  in  blue  pencil,  'See  Maxwell 
before  entering.'    What  does  that  mean? 

A.  Well,  evidently  Mr.  Maxwell  asked  something 
in  regard  to  it.  Maybe  he  wrote  it  himself.  I  don't 
know  whether  he  did  or  not. 

Q.  Why  was  it  that  Maxwell  was  always  the  fel- 
low that  was  particularly  concerned  here  about  this 
Title  Guarantee  &  Trust  Company  tax  apparently? 

A.  Well,  that  I  don't  know,  otherwise  than  that  he 
was  chief  deputy  in  the  office.  Otherwise  I  could  not 
tell  you. 
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Q.  Now,  I  show  3^ou  the  1909  roll  at  the  point  and 
place  where  line  46  appears,  and  ask  you  by  what  au- 
thority anybody  would  have  to  enter  the  name  of  the 
Receiver,  in  view  of  the  fact  that  you  told  us  this  morn- 
ing on  3^our  direct  testimony  that  these  entries  here  were 
made  up  from  statements  previously  prepared  and  that 
this  statement,  Intervenor's  Exhibit  2,  which  j^ou  sa}^ 
is  a  proper  one,  does  not  show  the  name  R.  S.  Howard, 
Jr.,  Receiver? 

A.  Well,  that  would  not  be  any  reason  whj^  that 
they  could  not  be  added  to  it,  because  it  is  not  a  tax 
roll,  JNIr.  Bristol. 

Q.  Well,  but  I  am  getting  at  the  fact  that  you 
stated — 

A.      (Interrupting)    It  could  not  be — 

Q.  (Interrupting)  Nov/,  wait  a  minute.  Did  I 
understand  you  correctly  that  the  foundation  for  the 
roll  itself  is  either  a  previous  blank  or  a  previous  state- 
ment either  actually  made  by  the  owner  or  arbitrarily 
made  by  the  Assessor? 

A.     Yes,  sir. 

Q.     Is  that  true? 

A.     That  is  true. 

Q.  Now  then,  it  is  also  true,  isn't  it,  that  Inter- 
venor's Exhibit  2,  you  told  us  was  the  same  by  reason 
of  these  red  letters  that  you  identify  it  by,  was  the 
same  for  1909  as  it  was  for  1910? 

A.     Yes,  sir.    These  items-^ 

Q.      (Internipting)    Now  then,  these — 

MR.  EVANS:  (Interrupting)  Wait  until  he  gets 
his  answer  finished. 
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MR.  BRISTOL:  All  right.   Go  ahead. 

WITNESS:  These  items  are  absolutely  the  same. 
(Indicating.)  These  may  not  be  the  same,  because  if 
this  had  changed  hands  and  was  under  a  different  name, 
why,  these  items  would  appear,  as  this  was  assessment 
on  the  particular  property. 

MR.  EVANS:  'This'  and  'these'  don't  get  in  the 
record. 

Q.  (Mr.  Bristol)  So  j^ou  did  have  some  informa- 
tion then  with  regard  to  the  future  whether  the  insti- 
tution changed  hands,  did  you? 

A.     Oh,  sure. 

Q.  Now,  as  a  matter  of  fact,  it  had  changed  hands 
prior  to  1909,  hadn't  it? 

A.  Yes;  part  of  it  was  changed  hands  anyway,  be- 
fore that. 

Q.  No,  but  I  am  getting  at  the  actual  physical 
situation  as  to  the  Title  Guarantee  &  Trust  Company. 
Did  not  you  as  one  of  the  Assessor's  deputies,  know 
that  the  Title  Guarantee  &  Trust  Company  went  into 
the  hands  of  this  court  on  November  2nd,  1907? 

A.     There  is  no  doubt  but  what  the  Assessor  knew  it. 

Q.     Yes;  all  the  time? 

A.     There  is  not  any  argument  about  that. 

Q.  Well,  I  don't  know  whether  there  is  or  not. 
What  is  the  fact?  You  people  representing  Multno- 
mah County  knew  that,  didn't  you?  It  was  published 
in  the  papers  and  everywhere  else  ? 

A.     There  is  no  doubt  about  it. 

Q.  No.  Now,  what  I  think  is  particular  material 
to  us  is  that  if  the  Receiver  on  the  one  hand  was  con- 
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stantly  contending,  or  making  it  appear,  that  there  was 
no  liabilit}^  and  the  Assessor  was  making  it  appear  that 
there  was  a  hability,  and  that  arbitrary  assessments 
were  made  in  this  way  all  the  time  to  get  a  foundation 
for  the  rolls,  how  it  came  about  that  when  we  got  the 
arbitrary  assessment  statement  produced,  the  Receiver's 
name  is  not  on  it,  if  there  was  an  intention  to  assess  the 
Receiver. 

A.  That  does  not  make  any  difference,  because  this 
is  not  a  roll. 

Q.     Which  is  not  a  roll? 

A.  This  not  the  roll  until  after  it  is  accepted  as  a 
roll.  You  see,  this  is  simply  the  foundation  of  the  tax 
roll.  At  the  time  that  the  Assessor  makes  this  up,  now — 

Q.  (Interrupting)  What  you  are  referring  to  as 
'this,'  is  book  6708  of  1909  tax? 

A.  Yes;  any  book,  as  far  as  that  is  concerned,  that 
is  included  in  the  roll.  I  am  making  a  general  state- 
ment that  so  far  as  the  Assessor  was  concerned,  if  the 
day  before  he  turned  this  over  to  the  Board  of  Equal- 
ization he  had  got  information  that  these  safety  de- 
posit vaults  were  only  worth  five  hundred  dollars  he 
had  a  perfect  right  to  change  this  to  five  hundred 
dollars.  That  is  not  violating  any  part  of  the  law. 
And  if  he  found  R.  S.  Howard,  Jr.,  was  an  owner  of 
a  part  of  it  the  day  before  he  turned  it  over,  he  had  a 
right  to  add  R.  S.  Haward,  Jr's.  name  so  long  as  he 
notifies  him. 

A.     Yes. 

Q.  Have  you  got  any  proof  that  he  ever  notified 
him? 
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A.     Yes. 

Q.     What? 

A.  The  record  shows,  you  know,  the  date  of  the 
notification,  and  that  is  the  only  person  that  he  could 
notif)^ 

Q.  Where  is  the  record  of  notification  in  1909  that 
j^ou  notified  the  Receiver? 

A.     We  haven't  got  it  here. 

Q.  You  haven't  got  it  here.  Did  you  notify  the 
Receiver? 

A.     I  always  do. 

Q.  Not  the  Title  Guarantee  k  Trust  Company,  but 
the  Receiver. 

A.  Always  do,  because  the  Assessor  knew — there 
is  no  doubt  but  what  he  knew  The  Title  Guarantee 
&  Trust  Company  was  in  the  hands  of  a  Receiver  and 
that  R.  S.  Howard,  Jr.,  was  the  Receiver. 

Q.  Now,  Mr.  Funk,  just  a  minute.  I  don't  want 
you  to  make  a  statement  that  might  be  incorrect. 

A.     I  don't  want  to,  either. 

Q.  I  know,  but  listen.  Now  let  me  remind  you: 
You  remember  that  George  H.  Hill  was  the  first  Re- 
ceiver in  this  court,  don't  you,  and  that  he  was  re- 
moved? 

A.     Yes,  I  remember  he  was,  yes. 

Q.  And  you  remember  that  next  to  George  H.  Hill 
came  Edward  C.  Mears,  who  would  be  the  receiver  in 
the  year  that  this  assessment  was  made,  1909. 

A.  Well  then,  probabh^  Mr.  Mears  is  the  man 
that— 
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Q.  (Interrupting)  Well  then,  how  does  it  come 
that  R.  S.  Howard's  name  is  put  there?  That  is  just 
what  I  want  to  know. 

A.  Well,  if  Mr.  Mears  was  the  receiver  at  the  time 
that  this  roll  was  turned  over  to  the  Board  of  Equal- 
ization, I  haven't  any  explanation. 

Q.  Yes.  Well  now,  the  roll  for  1909  taxes— let's 
get  it  right  now — the  roll  for  1909  taxes  would  be  in 
the  Board  of  Equalization  in  October  of  1908, 
wouldn't  it? 

A.     Yes,  October  of  1908. 

Q.     Wouldn't  it? 

A.     No;  October  of  1909. 

Q.     Not  the  1909  roll;  that  would  be  the  ten  roll. 

A.     The  1909  roll  is  1909. 

Q.     The  1909  roll  is  1909? 

A.     Yes. 

Q.  In  other  v>  ords,  then,  if  that  be  the  case,  there 
is  twelve  months  yet  in  our  favor  that  I  didn't  know 
about.  The  roll  for  this  year  of  1913,  for  instance,  we 
went  before  the  Board  as  taxpayers  in  October,  1913? 

A.     That  is  correct. 

Q.  Now,  that  roll  j^ou  don't  collect  on  until  after 
the  1st  of  March,  1914? 

A.     Yes. 

Q.     Is  that  right? 

A.     The  1st  of  February. 

Q.  The  1st  of  February,  yes.  Now  then,  this  1909 
roll  then  would  not  be  subject  to  collection  upon  it 
until  the  following  1st  of  February,  1910? 

A.     That  is  correct." 

( 
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TWENTIETH  SPECIFICATION 

That  the  said  District  Court  erred  in  disregarding 
the  evidence  and  in  failing  and  refusing  to  find  upon 
the  evidence  and  the  concession  made  by  the 
intervening petitioner,Multnomah  County,  upon 
the  trial;  the  evidence  and  the  concession  that 
the  only  time  and  the  first  time  that  1{.  S,  How^ 
ard,  Jr.,  receiver,  was  ever  assessed  was  upon 
roll  page  6119,  line  12,  for  1915,  the  present  roll, 
pages  of  the  record  79,  SO  and  81,  and  the  evu 
dence  does  not  disclose  and  there  was  not  any 
evidence  tending  to  show  or  prove  that  any  as* 
sessment  was  made  against  the  property  of  The 
Title  Guarantee  ^  Trust  Company  or  its  re* 
ceiver  as  a  going  concern  or  otherwise  than  as 
shown  on  said  rolls  in  the  name  of  The  Title 
Guarantee  c$*  Trust  Company  as  if  it  were  a 
going  concern, 

TWENTY-FIRST  SPECIFICATION 

That  the  said  District  Court  erred  in  determine 
ing  and  deciding  that  Multnomah  County,  inter* 
vening  petitioner,  could  recover  penalties  and 
in  adjudging  and  ordering  any  penalties  to  be 
paid  upon  any  of  the  alleged  personal  property 
taxes. 

TWENTY-SECOND  SPECIFICATION 

That  the  said  District  Court  erred  in  determining 
and  deciding  in  favor  of  the  intervening  petitioner, 
Multnomah  Count5%  and  against  R.  S.  Howard,  Jr., 
receiver,  as  follows,  to-wit: — 
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"IT  IS  HEREBY  ORDERED  AND  DI- 
RECTED, that  R.  S.  Howard,  Jr.,  Receiver  here- 
in, pay  to  the  TAX  COLLECTOR  of  Multnomah 
County,  on  account  of  the  State,  County,  School, 
and  Municipal  taxes  assessed  against  the  per- 
sonal property  of  The  Title  Guarantee  &  Trust 
Company  for  the  year  1908,  the  sum  of  $1,304.00 
in  taxes,  and  the  further  sum  of  $130.40,  being 
10  per  cent  penalty  on  the  amount  of  the  above 
taxes,  and  $13.04  being  interest  on  the  above 
taxes  at  12%  from  April  5,  1909  to  May  5,  1909, 
and  further  that  he  pay  forthwith  to  the  Tax  Col- 
lector of  Multnomah  County,  on  account  of  the 
State,  County,  School,  and  JNIunicipal  taxes  assess- 
ed  against  the  personal  property  of  The  Title 
Guarantee  &  Trust  Company  for  the  year  1909, 
the  sum  of  $747  in  taxes,  and  the  further  sum  of 
$74.70,  being  10"^^  penalty  on  the  amount  of 
the  above  taxes,  and  $7.47,  being  interest  on  the 
above  taxes  at  12^^  from  April  4,  1910,  to  May 
4,  1910,  and  further,  that  he  pay  forthwith  to  the 
Tax  Collector  of  Multnomah  County,  on  account 
of  the  State,  County,  School  and  Municipal  taxes 
assessed  against  the  personal  property  of  The 
Title  Guarantee  &  Trust  Company,  for  the 
year  1910,  the  sum  of  $913.00  in  taxes,  and  the 
further  sum  of  $91.30,  being  10  per  cent  penalty 
on  the  amount  of  the  above  taxes,  and  $9.13,  be- 
ing interest  on  the  above  taxes  at  12%  from  April 
3,  1911  to  May  3,  1911. 

Dated  at  Portland,  Oregon,  this  23rd  day  of 
April,  A.  D.,  1914." 
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TWENTY-THIRD  SPECIFICATION 

That  the  findings  and  decree  of  said 
District  Court  are  against  the  la^^r  and  the 
equity  of  the  case  as  presented  by  the  in- 
tervening petitions  and  the  an  severs 
thereto. 


BRIEF  OF  THE  ARGUMENT 

(RULE  24,  SUB.  2  (c).) 

Points  of  Law  and  Fact  Discussed. 

THE  MAIN  OBJECT  AND  PURPOSE  OF  THE  COY 
LITIGATION  IS  A  WINDING  UP  AND  LIQUIDATION 
SUIT  AND  THE  CORPORATION  IS  AND  WAS  NOT 
BEING  RUN  BY  ITS  OFFICERS  OR  MAINTAINED 
AS  A  CORPORATION,  BUT  ON  THE  CONTRARY 
SURRENDERED  ITS  CORPORATE  ENTITY  TO  THE 
COURT,  AND  ALL  OF  ITS  PROPERTY,  AND  PAR- 
TICULARLY  ALL  OF  IS  PERSONAL  PROPERTY,  IS 
AND  WAS  BEING  DISTRIBUTED,  SO  THAT  THERE 
WAS  NO  PERSONAL  PROPERTY  OF  THE  COR- 
PORATION TO  BE  ASSESSED  IN  THE  SAME 
MANNER  AS  THAT  OF  A  NATURAL  PERSON,  NOR 
WAS  THERE  ANY  PERSONAL  PROPERTY  IN  THE 
HANDS  OF  THE  RECEIVER  ASSESSED  DURING 
SAID  PERIOD,  THERE  BEING  NO  SUCH  CLASS  OF 
PROPERTY  DEFINED  IN  THE  LAW  FOR  ASSESS- 
MENT AND  TAXATION  IN  OREGON. 

IN  THIS  CASE  WE  ARE  NOT  PRESENTED  WITH 
A  SITUATION  UPON  EITHER  PETITION  OF  A  TAX 
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ACTUALLY  ATTACKING  TO  PROPERTY  PRE- 
VIOUS  TO  ANY  POSSESSION  BY  THE  COURT.  THE 
TAX  FOR  1907  COULD  NOT  BE  LEVIABLE  AS  A 
MATTER  OF  LAW  UNTIL  AFTER  THE  1ST  OF 
JANUARY,  1903,  AND  THE  BOARD  OF  EQUALIZA- 
TION DID  NOT  SIT  AND  DETERMINE  THE  TAX 
ROLL  ASSESSMENT  UNTIL  OCTOBER,  1907,  AND 
BEFORE  THE  AMOUNT  OF  THE  TAX  COULD  BE 
COMPUTED  FOR  THE  YEAR  1908  ALL  OF  THE 
PROPERTY  OF  THE  TITLE  GUARANTEE  &  TRUST 
COMPANY  HAD  PASSED  INTO  POSSESSION  OF 
THE  COURT,  HENCE  WE  HAVE  NOT  A  CASE  PRE- 
SENTED HERE  WHICH  IS  LIKENED  TO  THE 
CASES  THAT  ORDINARILY  ARISE  IN  THE  MAT- 
TER OF  IMPOSITION  OF  TAXES  UPON  GOING 
RECEIVERSHIPS. 

And  these  considerations  vrere  promptly  moved  be- 
fore and  presented  to  the  Court  below. 

(Record,  pp.  69-70;  54  and  5.5.) 

THE  RECEIVER  HAS  ALL  ALONG  CONTENDED 
THAT  THE  PETITIONS  IN  THIS  CASE  V/ERE  NOT 
SUFFICIENT  TO  JUSTIFY  A  RECOVERY.  IT  NO- 
WHERE APPEARS  THAT  THE  COUNTY  OF  MULT- 
NOMAH EXHAUSTED  ITS  REMEDIES  AS  AGAINST 
THE  REAL  ESTATE  IN  THE  NAME  OF  OR 
CLAIMED  TO  BE  HELD  BY  THE  TITLE  GUAR- 
ANTEE &  TRUST  COMPANY  AND  IT  IS  ONLY 
AGAINST  REAL  ESTATE  OR  AGAINST  THE  PER- 
SONAL PROPERTY  ITSELF  IN  SUIT  THAT  THE 
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DELINQUENCY  CAN  BE  ENFORCED  BY  A  WAR- 
RANT. 

(Record,  pp.  17,  19  and  58,  and  31  to  33  et  seq.) 
(Record,  Motion  to  Dismiss,  page  163.) 

And  the  receiver-appellant  has  likewise  al- 
ways contended  that  the  opinion  and  findings 
of  the  Court  were  against  the  law,  against  the 
evidence  and  against  the  equity  of  the  case. 

(Record,  pp.  88,  191;  and  pp.  23  and  40.) 

Section  3683,  Lord's  Oregon  Laws,  Chapter  VIII, 
page  1459,  Volume  II,  exclusively  provides  the  only 
method  for  the  enforcement  of  delinquent  personal 
property  taxes,  and  it  is  quite  clear  that  a  lien  does  not 
arise  until  full  compliance  tcith  that  section. 

It  is  the  law  of  Oregon,  as  interpreted,  that  a  per- 
sonal property  tax  is  not  a  debt;  that  assumpsit  will  not 
lie  therefor  and  that  there  is  no  lien  for  any  of  the  items 
involved  in  the  case  at  bar. 

As  matter  of  law  (Section  3553  L.  O.  L.,  ante),  the 
item  for  the  years  1908,  1909  to  1911,  purporting  to 
consist  of  ''safe  deposit  vaults''  are  not  among  the  prop- 
erties mentioned  by  the  statute  that  can  be  regarded  as 
personalty,  because  not  so  defined. 

Moreover,  on  the  6th  day  of  November,  1907,  The 
Title  Guarantee  &  Trust  Company  surrendered  all  of 
its  property  for  the  benefit  of  all  its  creditors  and  upon 
the  accomplishment  of  that  act  and  the  court's  possession 
the  personalty  there  and  then  became  immed- 
iately the  property  of  the  creditors  of  the  cor- 
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poration  and  there  could  be  no  personalty  be- 
longing to  The  Title  Guarantee  &  Trust  Co. 
until  after  liquidation  of  all  of  the  property 

it  should  appear  that  there  was  an  overplus  over  the 
amount  of  all  of  its  debts  properl}^  taxable  as  personalty 
to  that  company;  AND  THESE  FACTS  WERE 
NOT  PROVED  OR  SHOWN  BY  THE  INTER- 
VENORS  AND  THERE  IS  A  TOTAL  FAIL- 
URE OF  PROOF  THEREABOUT. 

Considering  for  a  moment  the  testimony  offered  by 
the  petitioners  in  connection  with  the  specifications  of 
error  (face  page  81),  the  first  assessment  for  1908  was 
merchandise  and  stock  in  trade,  $62,500.00. 

Obviously  The  Title  Guarantee  &  Trust  Company, 
being  a  banking  corporation,  had  no  merchandise  or 
stock  in  trade. 

Likewise  for  the  year  1909  (record,  page  84)  mer- 
chandise and  stock  in  trade,  $10,000.00 ;  to  this  the  same 
criticism  would  apply. 

The  same  is  equalh^  true  of  the  year  1910  (record, 
page  86),  and  observe  that  the  witness  distinctively  says 
(record,  page  87)  that  the  roll  shows  that  the  character 
of  the  business  is  banking  (top  of  page  87)  and  obvious- 
ly merchandise  and  stock  in  trade  would  not  fit  such  a 
situation. 

However,  when  we  come  to  the  assessment  for  1911 
(record  top  of  page  88),  we  find  the  character  of  the 
business  stated  to  be  safe  deposit  vaults  and  the  same 
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relative   terminologj^   for  assessment   rnerchandise  and 
stock  in  trade. 

It  will  be  noted  that  in  the  trial  of  the  cause  (and 
upon  this  the  specifications  of  error  are  most  specific, 
record,  page  178,  assignments  9,  10,  11,  12  and  19  at 
page  182  and  20  at  page  189) ,  there  was  an  objection  to 
the  conduct  of  the  case  and  a  ruling  by  the  Court  as  to 
the  application  of  the  words  ''merchandise  and  stock  in 
trade''  (record,  page  88)  and  the  Court  below  took  a 
hand  in  the  examination  and  inquired  as  follows : 

"The  Court:  That  does  not  include  money,  notes 
and  accounts  ? 

A.  There  is  no  item  in  this  pai^ticular  assessment 
under  that  heading. 

The  Court:  Well  I  saj/  merchandise  and  stock  in 
trade  does  not  mclude  money,  notes  and  accounts? 

A,    No/' 

(Record,  page  89.) 

The  intervening  petitioners  offer  no  evidence  to  cor- 
rect this  anomaly;  on  the  contrary,  their  own  witness, 
on  cross-examination,  enlarged  its  application  (record, 
pages  92,  93  and  94)  until  the  Court  again  took  a  hand. 

(Record,  page  96.) 

"The  Court:  Suppose  it  should  turn  out  that  The 
Title  Guarantee  &  Trust  Company  were  possessed  of 
no  merchandise  and  stock  in  trade,  do  you  think  The 
Title  Guarantee  &  Trust  Company  should  appl}^  to  the 
Sheriff  for  correction  ? 

A.     Yes,  at  that  time. 
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Mr.  Bristol:  And  suppose  The  Title  Guarantee  & 
Trust  Company  at  that  time  was  not  doing  business, 
had  no  actual  entit}^  in  the  sense  of  having  a  corporation 
or  anything  of  the  kind  that  was  active  through  its 
officers  and  was  itself  a  dead  thing,  then  what? 

A.  It  is  a  point  that  is  difficult  for  me  to  ansn^cer 
because  I  have  not  gone  into  it  thoroughly;  the  fact  of 
the  matter  is  we  have  several  cases  pendi7ig/' 

In  connection  with  this  testimony  one  of  the  im- 
portant witnesses,  the  chief  of  the  field  work  in  the 
County  Assessor's  office  of  IVIultnomah  County  for  over 
nine  years,  testified  among  other  things  relative  to  this 
matter  as  follows: 

"Q.  Did  you  find  out,  and  refresh  your  memory 
about  R.  S.  Howard,  Jr.,  Receiver,  business? 

A.  NO,  I  DIDN'T  LOOK  ANY  FURTHER 
IN  REGARD  TO  IT,  MR.  BRISTOL. 

Q.  I  WILL  CALL  YOUR  ATTENTION  TO 
INTERVENOR'S  EXHIBIT  2  AND  ASK  YOU 
IF  I  UNDERSTAND  YOU  CORRECTLY 
THAT  THIS  RED  SHOWS  THAT  THE  SAME 
SORT  OF  AN  ARBITRARY  ASSESSMENT 
WOULD  BE  MADE  TO  THE  TITLE  COM- 
PANY FOR  1909? 

A.     EXACTLY. 

Q.  Exactly.  So  that  if  you  had  that  statement 
here  it  would  be  just  the  same  as  that  one? 

A.  IT  WOULD  BE  ABSOLUTELY  THE 
SAME.  THE  RED  IS  PUT  ON  THERE  FOR 
THE  BENEFIT  OF  THE  ASSESSOR  IN  MAK- 
ING COMPARISONS  EACH  YEAR. 
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Q.  I  AM  PARTICULARLY  ANXIOUS  TO 
KNOW  WHETHER  THE  NAME  OF  THE  RE- 
CEIVER WOULD  BE  UPON  THAT  ASSESS- 
MENT OR  THAT  STATEMENT  AT  ALL? 

A.  WELL,  THAT  I  COULD  NOT  TELL 
YOU. 

(Record,  page  118.) 

Q.  No,  but  I  am  getting  at  the  actual  physical  sit- 
uation as  to  the  Title  Guarantee  &  Trust  Company. 
Did  not  you  as  one  of  the  Assessor's  deputies,  know 
that  the  Title  Guarantee  &  Trust  Company  went  into 
the  hands  of  this  court  on  November  2nd,  1907? 

A.     There  is  no  doubt  but  w^iat  the  Assessor  knew  it. 

Q.     Yes;  all  the  time? 

A.     There  is  not  any  argument  about  that. 

Q.  Well,  I  don't  know  whether  there  is  or  not. 
What  is  the  fact?  You  people  representing  Multno- 
mah County  knew  that,  didn't  you?  It  was  published 
in  the  papers  and  everywhere  else? 

A.     There  is  no  doubt  about  it. 

Q.  No.  Now,  what  I  think  is  particular  material 
to  us  is  that  if  the  Receiver  on  the  one  hand  was  con- 
stantly contending,  or  making  it  appear,  that  there 
was  no  liability,  and  the  Assessor  was  making  it  ap- 
pear that  there  was  a  liabilit}^  and  that  arbitrary  as- 
sessments were  made  in  this  way  all  the  time  to  get  a 
foundation  for  the  rolls,  how  it  came  about  that  when 
we  got  the  arbitrary  assessment  statement  produced, 
the  Receiver's  name  is  not  on  it,  if  there  was  an  inten- 
tion to  assess  the  Receiver. 
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A.  That  does  not  make  any  difference,  because 
this  is  not  a  roll. 

(Record,  page  121.) 

Q.     Which  is  not  a  roll? 

A.  This  not  the  roll  until  after  it  is  accepted  as  a 
roll.  You  see,  this  is  simply  the  foundation  of  the  tax 
roll.  At  the  time  that  the  Assessor  marked  this  up, 
now — 

Q.  (Interrupting)  What  you  are  referring  to  as 
'this',  is  book  6T08  of  1909  tax? 

A.  Yes;  am^  book,  as  far  as  that  is  concerned,  that 
is  included  in  the  roll.  I  am  making  a  general  state- 
ment that  so  far  as  the  Assessor  was  concerned,  if  the 
day  before  he  turned  this  over  to  the  Board  of  Equal- 
ization he  had  got  information  that  these  safety  de- 
posit vaults  were  only  worth  five  hundred  dollars  he 
had  a  perfect  right  to  change  this  to  five  hundred  dol- 
lars. That  is  not  violating  any  part  of  the  law.  And 
if  he  found  R.  S.  Howard,  Jr.,  was  an  owner  of  a  part 
of  it  the  day  before  he  turned  it  over,  he  had  a  right  to 
add  R.  S.  Howard,  Jr's.  name  so  long  as  he  notifies 
him. 

Q.     So  long  as  he  notifies  him? 

A.     Yes. 

(Record,  page  122.) 

Q.  Xot  the  Title  Guarantee  k  Trust  Company,  but 
the  Receiver. 

A.  ALWAYS  DO,  BECAUSE  THE  ASSES- 
SOR KXEW— THERE  IS  XO  DOUBT  BUT 
WHAT  HE  KXEW   THE    TITLE    GUARAX- 
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TEE  &  TRUST  COMPANY  WAS  IN  THE 
HANDS  OF  A  RECEIVER  AND  THAT  R.  S. 
HOWARD,  JR.,  WAS  THE  RECEIVER. 

Q.  NOW,  MR.  FUNK,  JUST  A  MINUTE.  I 
DON'T  WANT  YOU  TO  MAKE  A  STATE- 
MENT THAT  MIGHT  BE  INCORRECT. 

A.     I  DON'T  WANT  TO,  EITHER. 

Q.  I  KNOW,  BUT  LISTEN.  NOW  LET  ME 
REMIND  YOU:  YOU  REMEMBER  THAT 
GEORGE  H.  HILL  WAS  THE  FIRST  RE- 
CEIVER IN  THIS  COURT,  DON'T  YOU,  AND 
THAT  HE  WAS  REMOVED? 

A.     YES,  I  REMEMBER  HE  WAS,  YES. 

Q.  AND  YOU  REMEMBER  THAT  NEXT 
TO  GEORGE  H.  HILL  CAME  EDWARD  C. 
MEARS,  WHO  WOULD  BE  THE  RECEIVER 
IN  THE  YEAR  THAT  THIS  ASSESSMENT 
WAS  MADE,  1909. 

A.  Well  then,  probably  Mr.  Mears  is  the  man 
that— 

Q.  (Interrupting)  Well  then,  how  does  it  come 
that  R.  S.  Howard's  name  is  put  there?  That  is  just 
what  I  want  to  know. 

A.  WELL,  IF  MR.  MEARS  WAS  THE  RE- 
CEIVER AT  THE  TIME  THAT  THIS  ROLL 
WAS  TURNED  OVER  TO  THE  BOARD  OF 
EQUALIZATION,  I  HAVEN'T  ANY  EX- 
PLANATION. 

Q.  Yes.  Well  now,  the  roll  for  1909  taxes— let's 
get  it  right  now — the  roll  for  1909  taxes  would  be  in 
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the  Board  of  Equalization  in  October  of  1908, 
wouldn't  it? 

(Record,  page  123.) 

A.     Yes,   October  of  1908. 

Q.     Wouldn't  it? 

A.     Xo;  October  of  1909. 

Q.     Xot  in  1909  roll;  that  would  be  the  ten  roll. 

A.     The  1909  roll  is  1909. 

Q.     The  1909  roll  is  1909? 

A.     Yes. 

Q.  IX  OTHER  WORDS,  THEX,  IF  THAT 
BE  THE  CASE,  THERE  IS  TWELYE 
MOXTHS  YET  IX  OUR  FAYOR  THAT  I 
DIDX'T  KXOW  ABOUT.  THE  ROLL  FOR 
THIS  YEAR  OF  1913,  FOR  IXSTAXCE,  WE 
WEXT  BEFORE  THE  BOARD  AS  TAXPAY- 
ERS IX  OCTOBER,  1913? 

A.     That  is  correct. 

Q.  Xow,  that  roll  you  don't  collect  on  until  after 
the  1st  of  March,  1914? 

A.     Yes. 

(Record,  page  124.) 

It  is  important  to  note  that  among  other  things  de- 
termined by  its  opinion  below,  the  Court  in  writing  its 
considerations  said : 

''A  receiver  was  appdnied  for  The  Title  Guarantee 
and  Trust  Company  hy  this  court  on  November  G,  1007, 
and  the  taa^es  ichich  it  is  sought  to  have  paid  were  as- 
sessed against  the  company  a  part  of  the  time  in  its 
name  alone,  and  a  part  of  the  time  in  the  name  of  the 
company,  R.  S.  Hoxcard,  Jr.,  Receiver. 
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Now,  in  the  case  at  bar  the  taocing  officers  were  early 
advised  that  the  receiver  would  resist  the  imyment  of 
taxes  assessed  against  personal  property  within  his 
hands.  This  before  any  of  the  taxes  in  question  were 
levied.  While  it  may  be  the  duty  of  the  receiver  to  pay 
the  tuxes  legitimately  due,  or  to  apply  to  the  court  for 
authority  to  do  so,  yet  when  a  question  has  arisen  touch- 
ing the  validity  of  the  tax,  and  the  taxing  officers  are 
advised  of  that  fact,  the  duty  is  all  the  more  incumbent 
upon  the  tax  collector  to  proceed  promptly  in  the  proper 
way  to  require  the  payment  of  such  tax," 

(Record,  pp.  43  and  49.) 

The  notification  and  advice  to  the  officers 
was  not  controverted,  and  was  specific  and 
complete,  before  assessment  made. 

(Record,  p.  147.) 

(Record,  pp.  140,  143,  148,  154,  157,  158.) 

Furthermore  the  only  instance  of  assess- 
ment to  or  in  the  name  of  the  receiver  was  the 
tax  roll  of  1913;  and  no  evidence  was  offered 
to  show  any  such  assessment  within  the  time 
of  the  petitions. 

(Record,  p.  161.) 

And  this  point  was  conceded  by  the  counsel 
for  the  intervenors  upon  the  trial. 

(Record,  pp.  161  and  162.) 

Applying  these  facts  to  the  case,  it  follows  that  under 
the  Evans'  petition  in  intervention  there  could  not  in 
law  be  a  valid  decree  for  recovery  in  debt;  and  under 
the  Emmons  k  Webster  petition  there  could  be  no  re- 
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coveiy  as  for  a  lien  or  preferred  claim;  and  certainl}^ 
this  is  true,  when  the  Supreme  Court  of  the  State  has 
held  as  a  rule  of  pt^operty  that  the  provisional  tax  col- 
lection remedy  of  section  3683  {ante,  this  brief,  p.  9) 
is  exclusive. 

It  is  against  the  law,  moreover,  to  allow  any  penalty 
or  any  interest. 

County  Comrs.  v.  Clarke  ^  Berry,  36  ]Md.  206. 
Blakistone  v.  State,  117  Maryland  237. 

But,  although  the  Court  below  recognized  this  rule 
of  lavv^  it  did  not  completely  apply  it  (record,  pp.  50 
and  51)  for  its  order  was  for  ''penalty  of  ten  per  cent  on 
amount  of  the  tojc  for  each  year,  and  the  interest  of  12 
per  cent  accrueing  between  the  first  Monday  in  April  and 
the  first  Monday  in  May."  (Record,  page  51.)  (Rec- 
ord, pp.  74-75.)  And  this  action  of  the  Court  is  assigned 
error.    (Record,  page  189,  foot  of  page.) 

The  laws  of  Oregon  contain  no  provision  as  to 
receiver;  indeed  the  theory  and  intent  of  the  law 
seems  plainly  to  be  that  the  distributees  and 
creditors  ARE  THE  PERSONS  LOGICALLY 
AFFECTED  BY  THE  TAX.  At  any  rate  the 
law  does  provide  an  exclusive  method  of  collec- 
tion; and  this  appellant-receiver  was  and  is  not 
doing  business  for  the  taxing  authorities,  but  for 
the  creditors. 

Penn.  Steel  Co.  v.  New    York   City  Ry.,    176 

Federal  477. 
Gay  V.  Hudson  River   Elec.    Poicer    Co.,    190 
Federal  777. 
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Further  judicial  utterance  applying  to  the 
Oregon  system  of  revenue  by  taxation  arises 
in  a  case  from  Lane  County,  viz: 

JLane  County  vs.  Oregon,  7  Wall.  (74  U.  S.  71; 
19  L.  Ed.  101). 

wherin  it  was  distinctly  held  by  the  SUPREME 
COURT  OF  THE  UNITED  STATES  that  a  tax 
under  the  laws  of  Oregon  was  not  a  debt  and 
that  the  assessment  of  taxes  did  not  create  a 
debt  that  could  be  enforced  by  a  suit  or  upon 
which  a  promise  to  pay  interest  could  be 
implied. 

This  principle  was  adopted  by  Chief  Justice 
Chase  and  is  adopted  by  the  State  Supreme 
Court  in  the  Marion  County  case,  supra.  It  is 
familiar  law  and  has  been  decided  many 
times,  both  in  and  out  of  Oregon,  that  where  a 
statutory  remedy  is  provided  it  must  be  fol- 
lowed, and  that  neither  an  action  at  law  or  a 
suit  in  equity  can  be  maintained  under  such 
circumstances. 

Fhipps  V.  Kelly,  12  Ore.  213; 

Mingyue  v,  Coos  Bay  Bailroad,  supra; 

Fierce  County  v.  Merrill,  19  Wash.  175, 
is  a  direct  holding  by  our  sister  state  upon 
this  proposition. 

The  language  used  in  the  Oregon  statutes,  supra, 
does  not  fairly  or  unequivocally  or  at  all  indicate  any 
intent  to  tax  personal  property  of  a  corporation  that 
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has  passed  into  the  control  of  its  creditors  through  pro- 
ceedings in  Court  taking  over  such  property  to  be 
marshaled  and  distributed. 

Pennsylvania  v.  Nexo  York,  193  Fed.  287. 

The  statutes  can  not  be  enlarged  to  cover  cases  not 
clearly  within  their  import. 

Pennsylvania  Steel  Co.  v.  Neio  York  City  Ry, 
Co.,  (C.  Ca.  Second  Circuit)  198  Fed.  774, 
p.  775. 

The  Title  Guarantee  &  Trust  Company  on  No- 
vember 6,  1907.  lost  for  the  time  being  all  domin- 
ion over  its  property,  had  and  possessed  no  prop- 
erty, either  personal  or  real,  as  a  natural  person. 
Whatever  function  of  ownership  ever  existed  as 
to  personal  property  ceased  November  6,  1907; 
and  therefore  an  assessment  of  personalty  to  it 
was  not  against  the  receivership. 

Pennsylvania  Steel  Co,  v.  Neto  York  City  Ry, 
Co.,  198  Fed.  777. 

The  Supreme  Court  of  the  United  States  affirmed 
these  conclusions,  and  denied  the  right  of  the  federal 
authorities  to  proceed  for  excise  taxes  against  receivers 
in  a  similar  and  analagous  proceeding. 

United   States   v.    Whitndge,    231    U.  S.  144. 
U.  S.  Sup.  Ct.  Adv.,  op.  No.  2,  Dec.  15,  1913, 
at  pages  24  and  25. 
United  States  v.  Joline,  S.  C. 
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The  facts  in  this  case  were: 

''In  the  year  1911,  petitions  were  filed  in  the  Circuit 
"Court  in  behalf  of  the  United  States  pra^^ing  for  orders 
"directing  the  receivers  to  make  returns  of  the  net  in- 
"come  of  the  respective  railway  corporations  for  the 
"years  1909  and  1910,  to  the  collector  of  internal  rev- 
"enue,  in  the  manner  required  by  the  provisions  of  the 
"corporation  tax  law  (Act  of  August  5,  1909,  sec.  38; 
"36  Stat.  ch.  6,  pp.  11,  112-117.) 

"The  applications  were  resisted  by  the  receivers  on 
"the  ground  that  the  respective  corporations  did  not  dur- 
"ing  the  years  1909  and  1910  carry  on  any  business 
"in  respect  of  the  property  that  was  in  their  hands  as 
"such  receivers;  that  they  as  such  receivers  managed, 
''controlled  and  operated  the  same,  and  carried  on  all 
''the  business  in  respect  thereto,  and  received  all  the  in- 
"come  arising  therefrom,  not  acting  in  place  of  the  direc- 
"tors  and  officers  of  the  respective  companies,  but  as 
"officers  of  the  court;  and  that  theij  toere  therefore  not 
"subject  to  the  provisions  of  the  act/' 

(Italics  mine.) 

Upon  this  subject  matter,  Mr.  Justice  Pitney,  writ- 
ing for  the  court,  gave  the  opinion: 

"And  we  are  unable  to  perceive  that  such  receivers 
"are  within  the  spirit  and  purpose  of  the  act,  any  more 
"than  they  are  within  its  letter.  True,  the}^  may  hold, 
"for  the  time,  all  the  franchises  and  property  of  the  cor- 
"poration,  excepting  its  primary  franchise  of  corporate 
"existence.  In  the  present  cases,  the  receivers 
^^were  authorized  and  required  to  manage  and 
^^operate  the  railroads  and  to  discharge  the 
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^^public  obligations  of  the  corporations  is  this 
^^behalf.  But  they  did  this  as  officers  of  the 
^^courty  and  subject  to  the  orders  of  the  court; 
^^not  as  officers  of  the  respective  corporations^ 
^^norwith  the  advantages  that  inhere  in  corpor- 
^^ate  organization  as  such.  The  possession  and 
'^control  of  the  receivers  constituted,  on  the 
'^contrary,  an  ouster  of  corporate  management 
^^and  control,  with  the  accompanying  advan- 
^'tages  and  privileges. 

"Without  amplifying  the  discussion,  we  content  our- 
"selves  with  saying  that,  having  regard  to  the  genesis 
"of  the  legislation,  the  constitutional  limitation  in  view 
"of  which  it  was  evidently  framed,  the  language  em- 
"ploj^ed  by  the  lawmaker,  and  the  reason  and  spirit  of 
"the  enactment,  all  considerations  alike  lead  to  the  con- 
"clusion  that  the  act  of  1909  did  not  impose  a  tax  upon 
"the  income  derived  from  the  management  of  corporate 
"property  by  receivers,  under  such  conditions  as  are  here 
"presented.  Decrees  affirmed'' 

(Italics  mine.) 

United  States  vs.  Whitridge,  supra. 

It  hardly  seems  possible  to  present  a  stronger 
analogy  than  this  for  authorit}^  against  the  action  of  the 
court  below.  And  the  assignments  of  error,  and  the 
specifications  thereof  herein  expresslj^  and  specifically 
raise  these  points. 

(Record,  pp.  181,  182  and  191.) 

It  remains  to  say,  only,  that  the  court  below  seemed 
to  rather  adhere  to  the  view  that  revenue  for  the  state 
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must  be  met,  because  The  Title  Guarantee  &  Trust  Com- 
pany was  held  by  the  court's  receiver,  its  entity  sep- 
arately regarded,  "subject  to  all  the  burdens  and  limi- 
"tations  to  which  the  corporation  itself  was  subject  un- 
"der  the  law,  and  one  of  these  is  the  liability  to  taxa- 
"tion  as  a  natural  person.  I  am  clear  that  a  receivership 
"does  not  withdraw  the  corporation  from  that  liabilit3\" 
(Record,  p.  45.) 

These  considerations  do  not  answer  our  question, 
however.  No  one  disputes  the  corporation  s  liability. 
The  Supreme  Court  in  the  Whitridge  case,  supra,  clearly 
recognizes  it.  The  Oregon  Supreme  Court,  however, 
compels  the  procedure  to  be  in  accordance  with  statute. 
This  record  discloses  an  intervention  in  an  equity  case. 
Liability  of  the  corporation  for  taxes,  after  its  property 
has  passed  to  its  creditors,  has  to  be  determined  against 
property  belonging  to  it,  and  its  j^roperty  only,  and 
satisfied  out  of  that  property  only,  and  cannot  either 
in  law  or  equity  be  satisfied  out  of  property  be* 
longing  to  its  creditors  and  being,  when  the  ah 
leged  assessment  is  made,  distributed  to  such 
creditors.  Indeed  at  the  time  the  petitions  in 
intervention  were  filed  the  property  assessed 
as  "SAFE  DEPOSIT  VAULTS  '  had  been  sold 
and  the  proceeds  distributed  in  dividends 
(Record  p.  131).  The  presumptions  to  be  indis' 
putably  indulged,  therefore,  are  that  the  re* 
quirements  for  state  revenue  were  met  by  taxa* 
tion  of  personalty  paid  by  the  several  creditors 
as  the  property  actually  attempted  to  be  as* 
sessed  was  in  and  constantly  and  continually 
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being  placed  in  their  hands,  as   distribution 
upon  liquidation  progressed. 

The  receiver  appellant  is  in  an  attitude  so  strongly 
defined,  supra,  b}^  Mr.  Justice  Pitney  in  the  WJiitridge 
case.  He  is  not  an  officer  of  the  corporation.  His  pos- 
session is  and  was  ''an  ouster  of  corporate  man* 
agement  and  control," 

How  can  a  valid  judgment  order  or  decree,  then, 
in  view  of  these  considerations,  be  entered  against  the 
receiver?  The  corporation's  liabilit}^  is  confessedh^  its 
personal  liability.  The  assessment  in  the  same  manner 
''as  a  natural  person''  depends  upon  possession.  The 
liability  is  strictly  personal  to  the  owner  of  the  personal 
property  assessed.  The  statute  so  states.  Hoxo  then 
can  it  he  said  that  the  court's  decree  is  light,  for  upon 
interventions  in  equity  nithout  any  conformity  to  the 
exclusive  statutory  proceeding  specified,  an  interlocutory 
decree  is  entered  against  the  funds  of  the  creditors  in 
the  hands  of  its  receiver  appellant?  Nevertheless,  it  was 
done. 

(Record,  pp.  74  and  75.) 

The  intervenors  took  their  real  property  taxes  dur- 
ing all  this  period  from  1907  to  1911  without  once  assess- 
ing the  receiver,  or  applying  to  the  court  to  reach  their 
present  end  until  five  years  after  the  court  took  posses- 
sion; but  the  tax  on  realty  is  a  lien.  The  tax  on  per- 
sonalty is  neither  a  debt  nor  a  lien,  until  steps  provided 
by  statute  fructify  into  an  enforcible  demand.  The  in- 
tervenors took  no  such  steps.  The  officers  assessing 
never  once  assessed  the  receiver  appellant,  for  personalty 
tax. 
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How  is  it  equitable  or  right  to  take  now  from  the 
funds  of  the  t^reditors,  ''as  upon  a  preferred  lien  or 
claim''  when  no  lien  is  given,  or  upon  assiunpmt  when 
no  debt  exists,  personal  property  taxes  in  favor  of  inter- 
venors  appellees  together  with  penalty  and  interest? 
Nevertheless,  it  was  done. 

(Record,  pp.  74  and  75.) 

Or,  these  things  are  about  to  be  done  if  the  decree 
is  sustained,  and  enforced. 

This  decree,  hovrever,  says  each  assessment  claimed 
for  is  ''against  the  personal  pro  pert?/  of  The  Title  Guar-  > 
antee  and  Trust  Companji"     (See  Record,  pp.  74  and 

75.) 

What  becomes,  therefore,  of  the  preferred  lien 
or  claim  (Record,  pp.  13  and  14)  of  the  EMMONS 
&  WEBSTER  PETITION  as  against  creditors? 

The  decree  is  not  in  conformity  with  those 
alleged  facts. 

What  becomes,  therefore,  of  the  ASSUMPSIT 
demand  of  the  Evans  petition  (Record,  pp.  24  and 
25)  which  in  truth  is  laid  against  The  Title  Guar- 
antee &  Trust  Co.,  not  the  receiver? 

The  decree  is  not  in  conformity  with  these 
facts  because  it  orders  and  directs  the  receiver- 
appellant  to  pay  the  tax  collector  out  of  the  funds 
of  the  preferred  and  general  creditors,  whose 
claims  previously  attached. 

Besides  this,  the  remedy  at  law  was  always  available. 
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Consequently  the  decree  is  against  the  law  and  equity 
of  the  case,  and  it  is  respectf  ull)^  submitted  that  error  lies 
in  the  respects  assigned  and  specified,  and  the  receiver 
appellant,  as  to  the  direction  and  order  upon  him  to  pay 
the  said  taxes  so  claimed,  should  be  exonerated  there- 
from, and  the  said  decree  reversed,  so  that  creditors  and 
claimants  may  not  be  prejudiced  and  full  equity  be 
done. 

If  the  court  thinks  the  intervening  petitioners  are 
nevertheless  entitled  to  their  demands,  though  without 
conformity  to  statute,  then  the}^  should  be  postponed 
until  the  final  dismissal  of  the  main  case  and  discharge 
of  receiver  appellant  with  leave  or  direction  then  only 
to  enforce  their  alleged  demand  against  surplus  funds 
if  any  actually  remaining  the  property  of  The  Title 
Guarantee  k  Trust  Company,  as  upon  proof  and  sub- 
mitted evidence  may  then  be  established. 

The  decree  is  clearly  by  virtue  of  the  assumption  that 
after  1907  the  Title  Guarantee  &  Trust  Company  was 
possessed  of  property  taxable  as  personalty  the  same  as 
a  natural  person ;  but  it  conclusively  appears  it  had  none 
such;  indeed,  nothing  but  its  empty  corporate  name, 
against  Vv^hich  intervenors  are  claiming  the  right  to  pro- 
ceed, but  in  the  name  of  the  receiver,  and 
obtain  satisfaction  out  of  creditors'  funds 
in  his  hands  yet  to  be  realized  or  distrib- 
uted. The  Supreme  Court  of  the  United 
States  'would  not  allow  the  Federal  Gov- 
ernment to  do  so;  then,  why  should  this 
Court  permit  it  to  be  done  in  this  case. 
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vrhere  the  lav7S  of  the  State  designate  a 
special  procedure,  and  the  highest  court 
of  the  state  denies  such  a  right  to  Uti- 
gants  in  its  ov/^n  court. 

Respectfully  submitted, 

WILLIAM  C.  BRISTOL, 

Attorney  for  Appellant. 

September  5tli,  1914. 
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(Riile  24,  Sub.  2  (c.) 

The  important  question  involved  in  this  appeal 
seems  to  be  whether  or  not  under  the  laws  of  the 
State  of  Oregon  taxes  assessed  prior  to  the  year 
1913  upon  the  personal  property  of  a  corporation 
in  the  hands  of  a  receiver  constitute  a  claim  which 
the  receiver  should  be  directed  by  the  Court  to  pay 
from  the  assets  of  the  corporation.  Since  the  opinion 
of  Mr.  Justice  Wolverton  deciding  this  question 
affirmatively  is  copied  in  full  in  the  record  (pages 
43-51  inch)  (Rep.  212  Fed.  520),  the  appellees  do 
not  deem  it  necessar}^  in  i^reparing  this  brief  to  do 
more  than  call  the  attention  of  the  Court  to  the 
following  authorities  sustaining  the  decision  thus 
rendered  in  the  District  Court. 

''A  Court  having  in  its  charge,  or  under  its 
control,  a  fund,  or  other  property,  upon  which 
taxes  are  due,  will,  as  the  representative  of  the 
sovereignty  direct  them  to  be  paid  without 
raising  any  question  of  the  means  of  enforce- 
ment b}^  process,  and  before  all  other  (daims 
except  judicial  costs.  Thus  upon  proper  appli^ 
cation  and  suitable  proof  a  receiver  will  be 
ordered  to  satisfy  a  tax  assessed  against  the 
propert.y  in  his  hands,  and  a  like  direction  will 
])e  made  in  otlier  cases  where  funds  are  held 
sii])Ject  to  the  authority  of  the  Court.'' 

Cooley  on  Taxation  (Third  Edition)  Vol. 
2,>age  834. 
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Taxes  levied  upon  personal  property  in 
the  hands  of  a  receiver  become  a  charge  upon 
the  estate,  and  are  properly  payable  by  the 
receiver  as  a  part  of  the  costs  and  expenses  of 
the  administration  of  the  trust.  And  the  fact 
that  the  taxes  are  assessed  in  the  name  of  the 
insolvent  over  whom  the  receiver  is  appointed 
rather  than  in  the  nam^  of  the  receiver,  con- 
stitutes no  objection  against  the  validity  of  the 
tax,  nor  will  it  avail  against  the  tax  that  there 
is  no  averment  or  proof  that  there  are  suffi- 
cient funds  in  the  hands  of  the  receiver  to  pay 
the  tax  in  question.''  High  on  Receivers 
Fourth  Edition)  §  881a.  (Citing  Wiswall  v. 
Kunz,  173  111.  110,  50  N.  E.  184). 

''As  illustrating  the  exclusive  character  of 
the  receivers'  i30ssess  and  the  jealousy  with 
which  it  is  guarded  by  the  Court,  it  is  held  that 
proi^ert}^  in  the  possession  of  a  receiver  ap- 
pointed by  a  Federal  Court,  as  in  the  case  of 
a  receivership  over  a  railway,  while  subject  to 
taxation  under  the  laAvs  of  the  state  in  which 
it  is  situated,  cannot  be  levied  upon  and  sold 
by  an  officer  of  the  state  in  satisfaction  of 
unpaid  taxes.  The  remedy  of  the  officer  in 
such  case  should  be  sought  by  intervention  in 
the  suit  in  which  the  receiver  was  appointed." 
High  on  Receivers  (Fourth  Edition),  §  140a. 

'^Property  in  the  hands  of  a  receiver  of  any 
Court,  either  of  a  state  or  of  the  United  States, 
is  as  much  bound  for  the  i^ayment  of  taxes, 
state,  county  and  municipal,  as  any  other  prop- 
erty. Generally  a  valid  tax  wpon  property  of 
a  corporation  in  the  hands  of  a  receiver  con- 
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stitutes  a  claim  upon  its  assets  within  the  juris- 
diction, superior  to  every  other  claim,  except 
judicial  costs.  It  is  the  duty  of  the  Court  not 
only  to  respect  this  paramount  right,  and  to 
make  no  order  for  the  distribution  of  assets 
in  custodia  legis,  except  in  subordination  there- 
to, but  also  to  make  such  orders  as  will  com- 
pel the  receiver  to  discharge  this  obligation. 
The  lien  of  the  state  for  taxes  does  not  rest 
upon  net  income  alone,  but  upon  all  and  every 
part  of  the  property  which  may  be  in  the  hands 
of  the  receiver,  and  therefore,  where  applica- 
tion is  made  to  the  Court  by  the  officers 
charged  with  the  collection  of  taxes,  for  direc- 
tion to  the  receiver  to  pay  the  same,  the  Court 
ought  either  to  direct  that  the  receiver  sell  a 
part  of  the  propert}^  committed  to  his  care,  and 
thus  realize  a  sum  sufficient  to  pay  this  charge, 
or  it  should  give  such  direction  to  the  receiver 
as  would  enable  him,  without  sale,  to  bring 
about  a  like  result;  and  especially  is  this  true 
Avhere,  under  management  of  the  receiver,  the 
taxes  clue  the  state  and  counties  have  been  per- 
mitted to  accumulate  and  pass  unpaid  for  sev- 
eral years.  It  is  not  necessary  for  the  Court 
to  await  the  end  of  the  litigation,  and  until 
final  decree,  to  order  the  tax  paid."  34  Cyc. 
346.   (See  also  23  A.  &  E.  Encyc.  of  Law  1072). 

Where  the  Federal  Courts  have  appointed  a  re- 
ceiver of  the  property  of  a  judgment  debtor  in  ^lis- 
souri,  and  have  ordered  the  property  sold,  and  the 
receiver  has  been  in  possession  thereof  during  the 
time  when  a  levy  might  have  been  made  thereon 


for  taxes  on  th<}  personalty,  the  Court  will  direct 
the  payment  of  such  taxes  out  of  the  proceeds,  of, 
the  sale  in  preference  to  all  other  claims,  though, 
the  sale  was  ordered  to  be  made  '^subject , to  all 
liens  for  taxes,"  as  taxes  on  personalty  are  not  .a 
lien  thereon  until  levy  under  the  tax  bill,  in .  Mis.-- 
souri.— Geoi^ge  v.  St.  Louis  Cable  &  W.  R.  Co.  (C, 
C;)  44  :Fed.  117. 

Property  in  the  hands  of  a  receiver  of  a  Federal 
Court  is  bound  for  the  payment  of  state  taxes  in 
the  same  manner  as  any  other  property,  but  when 
a  receiver  believes  a  tax  to  be  invalid  it  is  his  right 
and  duty  to  apply  to  the  Court  appointing  him  for 
protection. — Ex  parte  Chamberlain  (C.  C.)  55  Fed. 
704. 

The  liability  of  a  railroad  company  to  taxation 
is  not  affected  by  the  fact  that  the  corporation  is  in 
the  hands  of  a  receiver,  under  chancery  proceed- 
ings against  it  as  an  insolvent  corporation*  Such 
receiver  takes  and  holds  subject  to  all  the  liabilities 
of  the  corporation. — New  Jersey  Southern  E.  Co.  v. 
Board  of  Railroad  Com  Vs.,  41  N.  J.  Laws  (12 
Vroom)  235. 

The  fact  that  a  corporation  is  in  the  hands  of  a 
receiver  appointed  by  a  decree  of  a  Federal  Court 
does  not  deprive  the  state  of  its  right  to  a  settle- 
ment for  a  tax  imposed  by  law  on  its  gross  receipts, 
— Philadelpliia  &  R.  R.  Co.  v.  Commonwealth,  104 
Pa.  80. 


Taxes  accruing  against  the  property  of  an  in- 
solvent railroad  company  constitute  a  preferred 
claim,  and  are  entitled  to  be  paid  in  full,  including 
interest,  penalties,  and  costs,  before  any  other 
claims,  except  tthe  judicial  costs. — First  Nat.  Bank 
v.  Ewing,  103  F.  195;  43  C.  C.  A.  150;  Smith  v. 
House,  Id.;  Galveston,  H.  &  H.  Ry.  Co.  v.  Same, 
Id.;  St.  Charles  Car  Co.  v.  Same,  Id.;  Corbett  v. 
Same,  Id.  (Citing  Union  Trust  Co.  v.  Illinois  M.  Ry. 
Co.,  117  U.  S.  481,  29  L.  Ed.  979). 

A  valid  tax  upon  property  of  a  corporation  in 
the  hands  of  a  receiver  constitutes  a  claim  upon  its 
assets  within  the  jurisdiction,  superior  to  every 
other  claim  except  judicial  costs.  But  this  lien  must 
be  enforced  by  and  under  the  sanction  of  the  Court. 
— Ledoux  V.  La  Bee,  83  F.  761. 

A  creditor  of  an  insolvent  coiporation  cannot 
complain  of  the  act  of  its  receiver  in  paying  taxes 
out  of  the  rents  and  profits,  where  they  were  sub- 
ject to  the  deficiency  arising  on  a  sale  of  the 
premises  under  a  mortgage  which  also  included  such 
rents  and  profits. — First  Nat.  Bank  v.  Illinois  Steel 
Co.,  51  N.  E.  200,  174  111.  140,  affirming  judgment 
(1897)  72  111.  App.  640. 

Where  property  coming  into  the  hands  of  a  re- 
(»eiver  is  subject  to  a  lien  for  taxes,  for  the  enforce- 
ment of  which  no  specific  remedy  is  provided  by 
statute,  the  Chancery  Court,  of  which  the  receiver 


is  an  officer,  has  jurisdiction,  by  reason  of  his  pos- 
session of  the  property,  to  provide  payment  of  the 
taxes,  as  a  preferred  claim,  out  of  the  proceeds  of 
the  property.— Duryee  v.  United  States  Credit- 
System  Co.,  37  A.  155,  55  N.  J.  Eq.  311. 

Under  13  St.  99,  authorizing*  the  creation  of  na- 
tional banks,  and  providing  that  nothing  in  the  act 
is  to  exempt  the  real  estate  of  such  banks  from 
either  state,  county,  or  numicipal  taxes,  the  inter- 
est and  penalties  accrued  on  delinquent  taxes  are 
as  much  a  legal  claim  of  the  state  as  are  the  taxes, 
and  orders  for  the  distribution  of  assets  in  the 
hands  of  a  receiver  should  be  made  in  subordination 
to  the  paramovmt  right  of  the  state  to  such  taxes, 
penalties  and  interest.  Judgment,  United  States 
Kat.  Bank  v.  Logan  Co.  (Sup.  1897)  51  P.  97,  modi- 
fied.—Gray  V.  Logan  County,  54  P.  485,  7  Okl.  321. 

Where  land  or  other  property  is  under  the  con- 
trol of  a  court  of  equity  in  receivership  proceedings, 
the  payment  of  taxes  must  be  secured  through  the 
authority  of  the  Court. — Blackstone  v.  State,  83  A. 
151,  117  Md.  237, 

In  this  appeal  counsel  for  the  appellant  seems 
to  rely  principally  upon  the  case  of  United  States 
v.  Whitridge,  231  U.  S.  144.  A  comparison  of  that 
case  with  the  case  at  bar,  however,  discloses  that 
the  facts  in  the  Whitridge  case  were  altogether  dif- 
lereut  from  the  facts  involved  in  the  case  now  un- 
der consideration.   In  the  case  at  bar  the  appellees 
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arc  seeldng  to' recover  from  tlK3  appellant  taxes  on- 
personal  property*   The  Whitridge  case  was  a  pro- 
ceeding ta  recover  from  the  receiver  of  an  insolvent  4 
corporation  the  corporation  tax  provided  for  by  the 
Corporation  Tax  Law  of  1909.    We  quote  as  fol- 
lows from  the  opinion  rendered  in  that  case: 

''As  repeatedly  pointed  out  by  this  Court, 
the  Corporation  Tax  Law  of  1909 — enacted,  as 
it  was,  after  Congress  had  proposed  to  the 
Legislatures  of  the  several  states  the  adoption 
of  the  Sixteenth  Amendment  to  the  Constitu- 
tion, but  before  the  ratification  of  that  Amend- 
ment— imposed  an  excise  or  privilege  tax,  and 
not  in  any  sense  a  tax  upon  j)roperty  or  upon 
income  merely  as  income.  It  was  enacted  in.^ 
view  of  the  decision  of  this  Court  in  Pollock 
V.  Farmers'  Loan  &  Trust  Co.,  157  U.  S.  429, 
158  U.  S.  GOl,  which  held  the  income-tax  pro- > 
visions  of  a  previous  law  (Act  of  August  27, 
1894,  28  Stat.,  c.  349,  pp.  509,  553,  §27,  etc.)  to 
be  unconstitutional  because  amounting  in  effect 
to  a  direct  tax  upon  property  within  the  mean- 
ing.of  the  Constitution  and  because  not  appor- 
tioned in  the  manner  required  by  that  instni- 
ment. 

''As  was  said  in  Flint  v.  Stone-Tracy  Co., 
220  U.  S.  107,  145,  respecting  the  act  of  August 
5, 1909— 'The  tax  is  imposed  not  upon  the  fran- 
chiises  of' th'e  corporation  irrespective  of  their 
UvSe  in  business,  nor  upon  the.  j^roperty  of  the 
corporation,  but  upon  the  doing  of  corporate 
or  insurance  business  and  with  respect  to  the 
carrying  oji  thereof,  in  a  sum  equivalent  to  one 
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per  centum  upon  the  entire  net  income  over 
and  above  $5,000  received  from  all  sources  dur- 
ing the  year;  that  is,  when  imposed  in  this 
manner  it  is  a  tax  upon  the  doing  of  business 
witli  the  advantages  wliich  inhere  in  the 
peculiarities  of  corporate  or  joint  stock  organ- 
izations of  the  character  described.  As  the  lat- 
ter organizations  share  many  benefits  of  cor- 
porate organization  it  may  be  described  gen- 
erally as  a  tax  upon  the  doing  of  business  in 
a  corporate  capacity.'  This  interpretation  was 
adhered  to  and  made  the  basis  of  decision  in 
Zonne  v.  Minneapolis  Syndicate,  220  U.  S.  187, 
and  McCoach  v.  Minehill  Railway  Co.,  228  U. 
S.  295,  300. 

'^A  reference  to  the  language  of  the  act  is 
sufficient  to  show  that  it  does  not  in  terms 
impose  a  tax  upon  coi*porate  propert}^  or  fran- 
chises as  such,  nor  upon  the  income  arising 
from  the  conduct  of  business  unless  it  be  car- 
ried on  by  the  corporation.  Nor  does  it  in  teiTns 
impose  any  duty  upon  the  receivers  of  corpora- 
tions or  of  corporate  property,  with  respect 
to  paying  taxes  upon  the  income  arising  from 
their  management  of  the  corporate  assets,  or 
v/ith  respect  to  making  any  return  of  such  in- 
come. 

''And  we  are  unable  to  perceive  that  such 
receivers  are  within  the  spirit  and  purpose  of 
the  act,  any  more  than  they  are  within  its  let- 
ter. True,  they  may  hold,  for  the  time^  all  the 
franchises  and  property  of  the  corporation,  ex- 
cepting its  primary  franchise  of  (corporate  ex- 
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istence.  In  the  present  eases,  the  reeeivers  were 
authorized  and  required  to  manage  and  oper- 
ate the  railroads  and  to  discharge  the  public 
obligations  of  the  corporations  in  this  behalf. 
But  they  did  this  as  officers  of  the  court,  and 
subject  to  the  orders  of  the  court;  not  as  offi- 
cers of  the  respective  corporations,  nor  with 
the  advantages  that  inhere  in  corporate  organ- 
ization as  such.  The  possession  and  control  of 
the  receivers  constituted,  on  the  contrary,  an 
ouster  of  corporate  management  and  control, 
with  the  accompanying  advantages  and  pnvi- 
leges.''  (U.  S.  V.  mitridge  231  U.  S.  Pages 
148-149). 

We  submit  that  this  decision  in  the  AYhitridge 
case,  clearly  emphasizing,  as  it  does,  the  fact  that 
the  tax  involved  in  that  case,  w^as  not  in  any  sense 
a  ta^  upon  property^  does  not  in  any  manner  tend 
to  suppoi*t  the  contention  of  the  appellant  in  the 
case  at^  bar. 

Counsel  for  the  appellant  al^o  cites  the  case  of 
Marion  County  v,  Woodburn  Mercantile  Co.,  60th 
Oregon  3G7,  119  Pac.  487.  That  case,  however, 
merely  decides  that  when  all  the  property  of  the 
person  taxed  is  taken  into  another  state,  or  dis- 
])osed  of,  the  tax  collector  will  be  left  remediless 
in  forcing  colle^'tion.  That  principle  has  no  applica- 
tion in  the  present  case,  since  in  this  case  assets 
of  the  cx)rporation  are  still  in  the  hands  of  the  re- 
ceiver, and  within  the  jurisdiction  of  the  Court. 
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111  conclusion  we  quote  as  follows  from  the  de- 
cision in  the  case  of  Greeley  v.  The  Provident  Sav- 
ings Bank,  98  Mo.  458: 

^^The  amount  of  the  taxes  was  undisputed, 
and  the  receiver  had  in  his  hands  funds  suffi- 
cient to  pay  them,  and  we  think  the  order 
should  have  been  made.  It  may  be  conceded 
that  the  state  did  not  have  an  express  lien 
upon  the  assets  that  went  into  the  hands  of 
the  receiver,  but  it  had  a  right  ]3aramount  to 
other  creditors  to  be  paid  out  of  those  assets 
(Acts,  1881,  p.  180,  Sec.  7;  lb.  p.  35;  State  to 
use  V.  Rovv^se,  49  Mo.  586),  a  right  which  it 
could  have  enforced  through  its  revenue  of- 
ficers by  the  summary  process  of  distress  (R. 
S.  1879,  Sec.  6754)  but  for  the  fact  that  the 
property  and  assets  of  its  debtor  had  passed 
into  the  custody  of  its  courts;  whose  duty  it 
was  in  the  administration  and  distribution  of 
those  assets  to  respect  that  paramount  right, 
vipon  the  untrammelled  exercise  of  which,  de- 
pends the  power  to  protect  the  very  fund  be- 
ing distributed,  and  to  maintain  the  existence 
of  the  tribunal  engaged  in  distributing  it,  and 
to  make  no  order  for  the  distribution  of  assets 
in  custodia  legis  except  in  subordination  to 
that  right." 
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It  is  submitted  that  the  decision  and  order  of  the 
District  Court  should  be  affirmed. 

Respectfully  submitted, 

WALTER    H.  EVANS, 
District  Attorney  for  Multnomah  County,  Oregon. 

ROBERT  F.  MAGUIRE, 

Deputy  District  Attorney. 

GEORGE  MOWRY, 

Deputy  District  Attorney. 
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N.  COY 

COMPLAINANT 


VS. 

THE  TITLE  GUARANTEE  &  TRUST  COM- 
PANY, a  Corporation; 
J.  THORBURN  ROSS,  GEORGE  H.  HILL,  et  al 

DEFENDANTS 

MULTNOMAH  COUNTY,  OREGON,  et  al 
Intervenors,  Respondents 

APPELLEES 

R.  S.  HOWARD,  Jr. 

Receiver  of  The  Title  Guarantee  &.  Trust 
Company,  Intervener 

APPELLANT 


petition  for  B^efjearins 


f  ^^   **    S  Ji  WILLIAM  C.  BRISTOL 

«' -^   ^    i    tf!^  /^  For  Petitioner 


FEB  I  5  1915 
F.  Do  Monckton, 


F.    W.    BALTES   AND    COMPANY,    PRINTERS,    PORTLAND 


United  States  Circuit  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


MULTNOMAH  COUNTY,  et  al., 
Intervenors,  Respondents,  Appellees, 

vs. 

R.  S.  HOWARD,  Jr., 

Receiver  of  The  Title  Guarantee  &  Trust  Company, 

Appellant, 

In  the  Main  Cause  of 

N.  COY, 
Complainant, 

vs. 

THE  TITLE  GUARANTEE  &  TRUST  COM- 
PANY, et  al., 
Defendants, 


petition  for  3^e|)eartng; 


To  THE  Honorable  Judges  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  : 

The  appellant  feeling  himself  aggrieved  herein  by 
the  decision,  judgment  and  opinion  of  this  Court  given 
and  rendered  on  Monday,  the  1st  day  of  February,  1915, 


respectfully  presents  this  his  petition  for  a  rehearing 
and  for  cause  and  ground  therefor  doth,  with  considera- 
tions of  propriety  and  respect,  show  and  represent: 

First: 

The  following  point  was  submitted  to  the  Court  in 
the  record  under  the  specifications  of  error  and  over- 
looked by  it: 

"Moreover,  on  the  6th  day  of  November,  1907, 
The  Title  Guarantee  h  Trust  Company  surren- 
dered all  of  its  property  for  the  benefit  of  all  of 
its  creditors  and  upon  the  accomplishment  of  that 
act  and  the  court's  possession  THE  PERSON- 
ALTY THERE  AND  THEN  BECAME  IM- 
MEDIATELY THE  PROPERTY  OF  THE 
CREDITORS  OF  THE  CORPORATION 
AND  THERE  COULD  BE  NO  PERSON- 
ALTY BELONGING  TO  THE  TITLE 
GUARANTEE  k  TRUST  COMPANY  UN- 
TIL LIQUIDATION  OF  ALL  OF  THE 
PROPERTY  it  should  appear  that  there  was  an 
overplus  over  the  amount  of  all  of  its  debts  prop- 
erly taxable  as  personalty  to  that  company;  AND 
THESE  FACTS  WERE  NOT  PROVED  OR 
SHOWN  BY  THE  INTERVENORS  AND 
THERE  IS  A  TOTAL  FAILURE  OF 
PROOF  THEREABOUT." 

(Pages  32  and  33  of  main  brief.) 

Second: 

The  following  point  was  submitted  in  the  main  brief 
and  in  the  specifications  of  error  and  disregarded  and 
overlooked  by  the  Court : 


"FURTHERMORE  THE  ONLY  IN- 
STANCE OF  ASSESSMENT  TO  OR  IN 
THE  NAME  OF  THE  RECEIVER  WAS 
THE  TAX  ROLL  OF  1913;  AND  NO  EVI- 
DENCE WAS  OFFERED  TO  SHOW  ANY 
SUCH  ASSESSMENT  WITHIN  THE 
TIME  OF  THE  PETITIONS. 
(Record,  p.  161.) 

AND  THIS  POINT  WAS  CONCEDED 
BY  THE  COUNSEL  FOR  THE  INTER- 
VENORS  UPON  THE  TRIAL. 

(Record,  pp.  161  and  162.)" 

(Page  40  of  main  brief.) 

And  again  in  the  main  brief  on  page  43 : 

"The  Title  Guarantee  &  Trust  Company  on 
November  6,  1907,  LOST  FOR  THE  TIME 
BEING  ALL  DOMINION  OVER  ITS 
PROPERTY,  HAD  AND  POSSESSED  NO 
PROPERTY,  EITHER  PERSONAL  OR 
REAL,  AS  A  NATURAL  PERSON.  WHAT- 
EVER FUNCTION  OF  OWNERSHIP 
EVER  EXISTED  AS  TO  PERSONAL 
PROPERTY  CEASED  NOVEMBER  6, 
1907;  AND  THEREFORE  AN  ASSESS- 
MENT OF  PERSONALTY  TO  IT  WAS 
NOT  AGAINST  THE  RECEIVERSHIP. 

Pennsylvania  Steel  Co.  v  New  York  City  Ry. 
Co.,  198  Fed.  777. 

(Page  43  of  main  brief.) 


Third: 

It  is  submitted  that  the  opinion  of  the  Court  does 
not  apply  fundamental  considerations  which  it  uses  with 
reference  to  taxation  to  the  facts  in  the  case  at  bar.  For 
illustration,  the  Court  in  its  opinion  quotes  from  Cooley 
on  Taxation.  (See  opinion  last  part  of  first  paragraph 
on  page  4)  : 

"THUS  UPON  PROPER  APPLICA- 
TION AND  SUITABLE  PROOF  A  RE- 
CEIVER WILL  BE  ORDERED  TO  SAT- 
ISFY A  TAX  ASSESSED  AGAINST  THE 
PROPERTY  IN  HIS  HANDS,  AND  A 
LIKE  DIRECTION  WILL  BE  MADE  IN 
OTHER  CASES  WHERE  FUNDS  ARE 
HELD  SUBJECT  TO  THE  AUTHORITY 
OF  THE  COURT."     (Opinion  page  4.) 

It  is  submitted  that  the  Court  has  disregarded  in 
this  case  the  very  essentials  of  the  proposition  asserted 
by  the  learned  author.  For  in  this  case:  First,  there 
was  no  proper  application;  second,  there  has  not  been 
statable  proof;  and,  third,  there  teas  no  proof  that  any 
funds  were  held  subject  to  the  payment  of  this  taw;  but 
the  appellant  sets  out  in  his  brief  these  very  points  (at 
pages  33,  46  and  48  and  the  evidence  on  page  38)  to 
the  contrary  and  there  is  not  any  denial  of  the  same  or 
other  proof. 

Fourth: 

The  whole  of  the  Court's  decree  or  order  appealed 
from  is  set  forth  in  the  brief  at  page  29,  and  it  is  obvious 
from  the  reading  of  it  and  upon  the  face  of  it  that  the 


Court  only  decreed  upon  the  petitions  for  the  years 
1908,  1909  and  1910  and  not  for  the  year  1911  at  all, 
and  to  that  extent  at  least  the  suppositions  of  the  learned 
Judge  who  writes  the  opinion  on  appeal  are  erroneous 
for  the  reason  that  the  Court  below  never  did  pass  an 
order  for  the  tax  o/  1911. 

But  it  is  further  respectfully  shown  that  a  close  in- 
spection of  the  order  of  the  lower  court  shows  that  in 
each  instance  the  sum  ordered  and  adjudged  to  be  re- 
covered is  the  sum  that  was  ''assessed  against  the  per- 
sonal property  of  The  Title  Guarantee  and  Trust  Com- 
pany for  the  year"  but  the  entire  evidence  which  is 
placed  in  the  record  does  not  show  any  such  thing. 

For  instance,  see  the  excerpts  on  pages  34  and  35 
of  the  brief,  which  apparently  escaped  the  attention  of 
the  Court,  and  also  on  pages  37  and  38,  AND  THE 
ONLY  ASSESSMENT  TO  OR  IN  THE  NAME 
OF  THE  RECEIVER  WAS  THE  TAX  ROLL 
OF  1913. 

Fifth: 

It  is  further  respectfully  shown  that  uniformity 
upon  the  same  subject  matter  among  the  appellate 
courts  of  the  several  circuits  of  the  United  States  is 
desirable  and  necessary,  and  that  therefore  this  Hon- 
orable Court  would  be  pleased  to  be  in  accord  with  the 
Circuit  Court  of  Appeals  of  the  Eighth  Circuit. 

That  said  Circuit  Court  of  Appeals  of  the  Eighth 
Circuit,  through  Judges  Sanborn,  Smith  and  Treiber, 
on  the  10th  day  of  September,  1914,  in  a  decision  pub- 
lished to  the  profession  on  the  24th  daj^  of  December, 
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1914,  in  the  case  of  MIDLAND  GUARANTY  & 
TRUST   COMPANY   v.   DOUGLAS    COUNTY, 

(217  Fed.,  p.  361)  decided  that  where  the  receiver  him- 
self has  listed  property  under  a  statute  providing  there- 
for (see  217  Federal,  p.  361)  and  the  corporation  itself 
is  hopelessly  insolvent,  then  the  receiver  can  be  held  for 
the  taxes ;  and  further  held : 

"THE  LAW  HAVING  PROVIDED  AD- 
EQUATE MEANS  FOR  COLLECTION, 
THAT  REMEDY  IS  EXCLUSIVE." 

Sixth: 

It  will  be  noted  that  in  the  Midland  Guaranty  case 
the  trustee  was  made  a  party.  It  was  a  mortgage  fore- 
closure and  the  Court  had  ordered  the  receiver  to  pay 
the  balance  in  his  hands  on  liens  adjudged  paramount 
to  the  mortgage  being  foreclosed;  that  the  receiver  had 
returned  a  schedule  of  the  properties  to  the  Board  for 
taxation  and  that  a  levy  was  made  of  the  taxes  due  the 
several  Counties,  and  on  the  10th  day  of  November, 
1913,  the  Counties  demanded  of  the  receiver  the  pay- 
ment of  the  taxes  AND  THE  RECEIVER  AP- 
PLIED TO  THE  COURT  FOR  ITS  ORDER 
AND  DIRECTION  IN  THE  PREMISES;  the 
Court  found  that  they  should  be  paid  and  the  trustee 
appealed  to  the  Circuit  Court  of  Appeals  of  the  Eighth 
Circuit. 

Seventh: 

The  case  shows  that  Nebraska  has  a  particular  and 
special  law  providing  as  follows: 


"Personal  property  should  be  listed  in  the  man- 
ner following  *  *  *  7.  The  property  of  a 
corporation  whose  property  is  in  the  hands  of  re- 
ceivers, by  such  receiver." 

THERE  IS  NO  SUCH  LAW  IN  OREGON. 


Eighth: 

The  Court,  however,  says  in  considering  these  matters 
(217  Federal,  page  362),  having  reference  to  the  spe- 
cial statutory  provision  for  the  assessment  of  personal 
property  taxes  against  property  in  the  hands  of  re- 
ceiver, that  "if  the  railroad  was  legally  assessed  to  the 
receiver  as  owner,  as  this  was  a  tax  on  personal  prop- 
erty, it  was  not  only  a  lien  upon  all  personal  property  of 
the  receiver  as  such,  but  was  a  personal  claim  against 
him  as  such  receiver." 

Ninth: 

It  is  perfectly  obvious  that  there  being  no  such  law 
in  Oregon  it  took  the  special  and  particular  provisions 
of  the  statute  in  Nebraska  to  bring  about  such  a  legal 
result,  for  the  Court  continues  to  say,  having  reference 
to  the  Nebraska  statute,  which  specifically  provides  for 
receiverships,  that  as  the  railroad  was  hopelessly  insol- 
vent the  taxes  would  be  lost  to  the  Counties  unless  they 
were  collectible  from  the  receiver  under  some  provisions 
of  the  statute  of  Nebraska  referred  to,  and  the  Court 
concludes  that  they  were  so  collectible,  but  in  this  cause 
the  evidence  does  not  negative  the  ability  of  the  com- 
pany ultimately  to  pay  after  creditors  are  satisfied. 


Tenth: 

But  the  strong  inferences  are  that  without  special 
provision  of  the  Nebraska  statute,  the  full  intent  and 
meaning  of  the  Court  quite  obviously  shows  that  there 
is  no  method  of  reaching  personal  property  in  the  hands 
of  a  receiver  for  taxes,  even  in  Nebraska. 


It  is  respectfully  submitted  that  the  opinion  of  the 
Circuit  Court  of  Appeals  for  the  Eighth  Circuit,  and 
particularly  the  fact  that  there  was  in  that  case  consid- 
ered on  the  appeal  of  the  trustee,  not  of  the  receiver ^  the 
specific  statutory  provisions  of  the  State  of  Nebraska, 
in  connection  with  the  facts  on  the  record  in  the  cause 
before  the  Court  here,  a  case  has  not  been  made  which 
brings  the  inteiwenor  within  the  law  as  it  is  in  Oregon. 
We  are  not  dealing  with  general  policy  or  expediency. 

Within  view  of  the  foregoing,  there  being  no  statute 
in  Oregon,  the  Supreme  Court  of  the  United  States  in 
JLane  County  v.  Oregon,  7  Wallace  71, 19  Law.  Ed.  101, 
both  the  Supreme  Courts  of  the  States  of  Oregon  and 
Washington  having  decided  that  the  statutorj^  remedy 
must  be  followed  (see  cases  cited  in  main  brief,  page 
42 ) ,  and  it  not  being  disproved  that  there  were  other  as- 
sets after  the  creditors  are  paid  out  of  which  the  inter- 
venors  demand  against  The  Title  Guarantee  &  Trust 

Company  might  be  satisfied  there  Can  be  no  re- 
covery in  this  case  upon  the  present  in- 
terveners' petitions  as  matter  of  lav/. 

It  is  respectfully  submitted  that  the  Court  has  over- 
looked the  character  of  the  application  in  this  case,  has 


failed  to  see  that  suitable  proof  was  not  made  of  the  tax, 
and  has  failed  to  recognize  that  there  was  no  disproof 
of  funds  remaining  over  belonging  to  The  Title  Guar- 
antee &  Trust  Company  after  all  the  creditors  were 
paid  to  satisfy  this  tax,  and  finally  that  the  decree  of  the 
Court  below  does  not  give  as  much  to  the  intervenors  as 
the  present  decision  of  this  Court  rendered  February 
1st  undertakes  to  do;  that  is,  this  Court  enlarges  the 
lower  Court's  order. 

The  order  of  the  23rd  of  April,  1914,  appealed  from 
is  squarely  against  the  fifteenth  and  sixteenth  specifica- 
tions of  error,  which  fact  seems  to  have  escaped  the  at- 
tention of  the  appellate  court.  Even  if  the  prayers  of 
the  intervening  petitions  were  granted,  the  order  made 
is  not  in  conformity  therewith. 

It  is  respectfully  submitted  that  this  Court  of  Ap- 
peals will  not  go  further  in  decreeing  payment  of  taxes 
than  the  Court  below  saw  fit  to  go  with  its  own  receiver 
even  if  it  finally  concludes,  in  view  of  this  petition,  to 
reaffirm  this  decision,  and  the  taxes  for  1911  are  not  in- 
cluded in  the  order  appealed  from. 

Wherefore,  your  petitioner  doth  say  that  he  is 
especially  aggrieved  by  the  judgment,  order  and  decision 
of  affirmance  wherein  the  order  of  April  23,  1914,  and 
matters  in  addition  thereto  are  adjudicated  and  yet 
leaves  out  of  consideration  the  matters  and  things  here- 
inbefore referred  to  in  the  particulars  explained,  and  so 
it  is  that  your  petitioner  prays  a  reconsideration  of  the 
decree  of  affirmance  that  full  and  complete  justice  may 
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be  done,  and  if  it  be  that  this  Court  shall  see  fit  to  con- 
sider for  the  reasons  given  and  a  rehearing  grant  that 
such  further  order  or  direction  be  made  so  that  the  judg- 
ment, order  and  decree  of  April  23,  1914,  may  be  in  con- 
formity with  law  and  the  facts  and  all  questions  upon 
the  record  determined,  and  your  petitioner  will  ever 
pray. 

R.  S.  HOWARD,  Jr., 

Receiver  of  The  Title  Guarantee  S^  Trust  Company, 

Appellant. 

WILLIAM  C.  BRISTOL, 

Counsel  for  Petitioner, 
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CERTIFICATE  OF  COUNSEL. 
UNITED  STATES  OF  AMERICA, 

State  and  District  of  Oregon 


iss, 


I,  the  undersigned,  do  hereby  certify  that  I  am  coun- 
sel for  the  appellant,  petitioner  for  rehearing  in  the 
above  entitled  cause  and  Court ;  that  I  prepared  the  fore- 
going petition  for  rehearing  and  that  it  is  not  interposed 
for  delay,  inconvenience  or  embarrassment;  that  in  my 
judgment  the  grounds  and  reasons  therein  stated  for  the 
rehearing  are  well  founded. 

WILLIAM  C.  BRISTOL, 

Counsel  for  Petitioner, 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion, 

No.  1933. 

UNITED  STATES  OF  A^iERICA, 

Plaintiff, 

vs. 

NATIONAL  BANK  OF  COMMERCE,  a  Corpo- 
ration, 

Defendant. 

Names  and  Addresses  of  Counsel. 
J.  A.  KERR,  Esq.,  Attorney  for  Defendant  and 

Plaintiff  in  Error, 
E.  S.  McCORD,  Esq.,  Attorney  for  Defendant  and 
Plaintiff  in  Error, 

1300-1316  Hoge  Building,  Seattle,  Wash- 
ington. 

CLAY  ALLEN,  Esq.,  Attorney  for  Plaintiff  and 

Defendant  in  Error, 
G.  P.  FISHBURNE,  Esq.,  Attorney  for  Plaintiff 

and  Defendant  in  Error, 

310  Federal  Building,  Seattle,  Washington. 
[1*] 

*Page-numl3er  appearing  at  foot  of  page  of  original  certified  Record. 
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United  States  Circuit  Court,  Western  District  of 
Washington,  Northern  Division, 

1933. 

UNITED  STATES  OP  AMERICA, 

Plaintiff, 

vs. 

NATIONAL  BANK  OP  COMMERCE,  a  Corpo- 
ration, 

Defendant. 
Complaint. 

Por  a  cause  of  action  against  the  defendant  the 
plaintiff  states : 

I. 

That  the  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  United  States 
relating  to  the  organization  of  national  banks,  and 
engaged  in  such  banking  business  as  a  national  bank 
at  the  city  of  Seattle,  in  said  Western  District  of 
Washington. 

II. 

That  during  the  years  of  1907,  1908  and  1900,  one 
M.  P.  McCoy  was  an  Examiner  of  Surveys  and  Spe- 
cial Disbursing  Agent  for  the  Interior  Department 
of  the  United  States;  that  during  said  times  this 
plaintiff  deposited,  and  caused  to  be  deposited  with 
the  defendant,  large  sums  of  money  to  the  credit  of 
the  said  McCoy,  to  be  by  him  used  solely  for  the  pur- 
pose of  making  payment  of  the  expenses  which  he 
might  be  authorized  to  incur  for  the  plaintiff  as  such 
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Examiner  and  Special  Disbursing  Agent. 

III. 

That  said  deposits  were  so  made  with  said  defend- 
ant as  a  Government  depository,  and  in  accordance 
with  the  statutes  of  the  United  States,  and  the  regu- 
lations of  its  Treasury  Department  relating  to  de- 
posits and  disbursements  of  public  moneys.     [2] 

IV. 

That  said  McCoy  did,  at  various  times  as  herein- 
after set  forth,  illegally,  fraudulently,  and  without 
any  authority  from  this  plaintiff,  draw  checks  on  the 
defendant  aggregating  in  amount  the  sum  of  Fif- 
teen Thousand  One  Hundred  and  Twenty-nine  and 
81/100  ($15,129.81)  Dollars,  payable  to  the  order  of 
fictitious  payees,  and  thereafter  at  various  places  in 
the  State  of  Washington  and  in  the  State  of  Mon- 
tana, forge  the  endorsements  of  the  names  of  such 
fictitious  payees,  and  afterward  procured  from  vari- 
ous banks  in  said  states  for  his  own  use  the  sums  of 
money  for  which  said  checks  were  so  drawn. 

V. 

That  the  defendant,  when  said  checks  were  pre- 
sented to  it  from  time  to  time,  wrongfully  and  with- 
out authority  from  this  plaintiff,  charged  the  re- 
spective amounts  thereof  against  the  said  deposits 
of  this  plaintiff. 

VI. 

That  a  list  of  said  checks  showing  their  respective 
dates,  amounts  and  names  of  payees,  is  hereto  at- 
tached, marked  exhibit  ^^A"  and  by  this  reference 
made  a  part  of  this  complaint. 
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VII. 

That  said  forgeries  were  not  discovered  by  this 
plaintiff  until  on  or  about  September  30,  1909,  prior 
to  which  time  of  discovery,  this  plaintiff,  relying 
upon  the  representations  of  the  said  defendant  that 
said  endorsements  so  made  by  said  McCoy  were 
genuine,  had  by  mistake  credited  the  said  defendant 
with  the  said  aggregate  amount  of  said  checks. 

VIII. 

That  upon  making  such  discovery,  plaintiff  noti- 
fied the  defendant  thereof,  and  thereafter,  to  wit,  on 
March  5,  1910,  demanded  of  and  from  the  defend- 
ant the  payment  of  said  sum  of  $15,129.81,  which  had 
been  so  credited  to  the  defendant  by  mistake  on 
account  of  said  forged  endorsements.     [3] 

IX. 

That  defendant  refused  and  still  refuses  to  make 
payment  of  said  amount,  or  any  part  thereof. 

X. 

That  there  is  now  due  and  owing  the  plaintiff  from 
the  defendant  on  said  account,  the  sum  of  Fifteen 
Thousand  One  Hundred  and  Twenty-nine  and  81/100 
($15,129.81)  Dollars,  together  with  interest  thereon 
since  March  5,  1910,  at  the  rate  of  6%  per  annum, 
which  the  defendant  neglects  and  refuses  to  pay. 

WHEREFORE,  plaintiff  demands  judgment 
against  the  defendant  in  the  sum  of  Fifteen  Thou- 
sand One  Hundred  and  Twenty-nine  and  81/100' 
($15,129.81)  Dollars,  together  with  interest  thereon 
at  the  rate  of  6%  per  annum  from  March  5,  1910, 
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until  paid,  and  for  its  costs  and  disbursements  herein. 

ELMER  E.  TODD, 
United  States  Attorney. 

w.  G.  McLaren, 

Assistant  United  States  Attorney. 

The  United  States  of  America, 
Western  District  of  Washington, — ss. 

W.  G.  McLaren,  being  first  duly  sworn,  on  oath 
deposes  and  says:  That  he  is  an  assistant  United 
States  Attorney  for  said  Western  District  of  Wash- 
ington, and  is  attorney  for  the  plaintiff  herein  and 
makes  this  verification  for  and  in  its  behalf ;  that  he 
has  read  the  foregoing  complaint,  knows  the  con- 
tents thereof  and  believes  the  same  to  be  true. 

w.  G.  McLaren. 

Subscribed  and  sworn  to  before  me  this  22d  day  of 
December,  1910. 

[Seal]  W.  D.  COVINGTON, 

Deputy  Clerk  U.  S.  Circuit  Court,  Western  District 
of  Washington.     [4] 

Exhibit  ^'A'^  [to  Complaint]. 

Date.                 Payee.  Amount. 

Oct.  14, 1907  Albert  Peterson  $  20.00 

14,     ''  Nels  Anderson  20.00 

14,     ''  Wm.  Jager  60.00 

14,     ''  H.  Berggren  47.50 

31,     ''  F.  L.  Day  28.00 

31,     ''  G.  Hoge  28.00 

31,     ''  Prank  Engberg  96.00 

31,     "  Chas.  Lund  78.75 

31,     ''  J.  D.  King  62.00 


No. 
1 
2 
3 
4 
5 
6 
7 
8 
9 
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The  National  Bank  of  ( 

No. 

Date. 

Payee. 

10 

''    31,     '* 

F.  M.  Clark 

12 

Nov.  30,     " 

F.  L.  Day 

13 

''    30,     " 

G.  Hoge 

14 

''    30,     *' 

Frank  Engberg 

15 

''    30,     '' 

Chas.  Lund 

16 

''    30,     '' 

J.  D.  King 

17 

'*    30,     '' 

F.  M.  Clark 

19 

Dec.  31,     '' 

F.  L.  Day 

20 

"    31,     '' 

G.  Hoge 

21 

'^    31,     '' 

Frank  Engberg 

22 

''    31,     '' 

Chas.  Lung 

23 

''    31,     *' 

F.  M.  Clark 

24 

''    31,     '' 

J.  D.  King 

26 

Jan.  10, 1908 

F.  L.  Day 

27 

''    10,     '' 

G.  Hoge 

28 

"    10,     '' 

Frank  Engberg 

29 

''    10,     " 

Chas.  Lung 

30 

'^    13,     '' 

J.  D.  King 

31 

''    13,     " 

F.  M.  Clark 

43 

May    6,     '' 

John  Jabelson 

44 

*'      6,     " 

John  S.  Cole 

45 

''    31,     '' 

J.  D.  King 

46 

''    31,     '' 

F.  M.  Clark 

47 

"    31,     '^ 

A.  J.  Whitney 

[5] 

48 

May  31, 1908 

H.  M.  Benson 

49 

''    31,     '' 

C.  A.  Thrapp 

50 

June  10,     " 

H.  M.  Benson 

51 

*'    10,     " 

C.  A.  Thrapp 

52 

''    23,     '' 

J.  E.  Scherer 

53 

•*    23,     " 

H.  M.  Benson 

Amount. 
62.00 
52.50 
52.50 
180.00 
150.00 
60.00 
60.00 
54.25 
54.25 
186.00 
155.00 
62.00 
62.00 
17.50 
17.50 
60.00 
50.00 
26.00 
26.00 
27.50 
36.00 
62.00 
62.00 
54.25 

$125.00 
150.00 
48.75 
72.00 
78.00 
63.75 
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No. 

Date. 

Payee. 

54 

''    30, 

<( 

J.  D.  King 

55 

'*    30, 

n 

F.  M.  Clark 

56 

''    30, 

ii 

A.  J.  Whitney 

57 

''    30, 

a 

H.  A.  Moore 

58 

''    30, 

it 

D.  H.  Sullivan 

59 

''    30, 

tc 

Geo.  D.  Cook 

60 

^'    30, 

it 

F.  W.  McCulley 

61 

''    30, 

tt 

S.  F.  Cady 

62 

*'    30, 

tc 

H.  M.  Benson 

2 

July  31, 

tt 

J.  D.  King 

3 

''    31, 

tt 

F.  M.  Clark 

4 

^^    31, 

tt 

Geo.  D.  Cook 

5 

''    31, 

tt 

F.  M.  McCulley 

6 

'^    31, 

tt 

A.  J.  Whitney 

7 

''    31, 

tt 

H.  A.  Moore 

8 

^^    31, 

(t 

D.  H.  Sullivan 

9 

^'    31, 

tt 

S.  F.  Cady 

10 

''    31, 

tt 

H.  M.  Benson 

12 

Aug.  31, 

ii 

J.  D.  King 

13 

'*    31, 

ii 

F.  M.  Clark 

14 

^^    31, 

ii 

Geo.  D.  Cook 

15 

'*    31, 

ii 

F.  W.  McCulley 

16 

''    31, 

ii 

A.  J.  Whitney 

17 

'^    31, 

ii 

H.  A.  Moore 

18 

''    31, 

ii 

D.  H.  Sullivan 

19 

''    31, 

ii 

S.  F.  Cady 

20 

'^    31, 

(I 

H.  M.  Benson 

22- 

-A  Sept.    8, 

I 

A.  Fetters 

22- 

-B       ''    30, 

ii 

J.  D.  King 

[6] 

23 

Sept.  30, 1 

908 

F.  M.  Clark 

7 

Amount. 
69.33 
60.00 
54.25 
63.00 
12.25 
14.00 
14.00 
12.25 
54.00 

100.00 
62.00 
62.00 
62.00 
62.00 

279.00 
54.25 
54.25 

248.00 

100.00 

62.00 

62.00 

62.00 

.     62.00 

279.00 
54.25 
54.25 

248.00 
7.85 

100.00 

$  60.00 
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The  Na 

fioi^a?  jBatife  of  C 

No. 

Date. 

Payee. 

23 

<< 

30,     ' 

'       F.  M.  Clark 

24 

(< 

30,     ' 

Geo.  D.  Cook 

25 

( < 

30,     ' 

'       F.  W.  McCulley 

26 

( ( 

30,     ' 

'       A.  J.  Whitney 

27 

<< 

30,     ' 

'       H.  A.  Moore 

28 

( ( 

30,     ' 

'       D.  H.  Sullivan 

29 

( i 

30,     ' 

'       S.  F.  Cady 

30 

a 

30,     ' 

'       H.  M.  Benson 

1 

Oct.  31,     ' 

'       J.  D.  King 

2 

ii 

31,     ' 

'       F.  M.  Clark 

3 

li 

31,     ' 

*       H.  A.  Moore 

4 

<< 

31,     ' 

Geo.  D.  Cook 

5 

(< 

31,     ' 

'       F.  W.  McCulley 

6 

<< 

31,     * 

A.  J.  Whitney 

7 

i< 

31,     ' 

'       H.  M.  Benson 

8 

<  < 

31,     ' 

'        (Blank) 

9 

<  ( 

31,     ' 

'       S.  F.  Cady 

11 

Nov.  30,     ' 

'       J.  D.  King 

12 

i  ( 

30,     ' 

'       F.  M.  Clark 

13 

i  < 

30,     ^ 

Geo.  D.  Cook 

14 

( < 

30,     ' 

'       F.  W.  McCulley 

15 

( ( 

30,     ' 

A.  J.  Whitney 

16 

<( 

30,     ' 

'       H.  A.  Moore 

17 

<  < 

30,     ' 

'       D.  H.  Sullivan 

18 

<( 

30,     ^ 

'       S.  F.  Cady 

19 

<< 

30,     ' 

'       H.  M.  Benson 

21 

Dec.  31,     ' 

'       J.  D.  King 

22 

<( 

31,     ' 

'       F.  M.  Clark 

23 

<< 

31,     ' 

Geo.  D.  Cook 

24 

( ( 

31,     ' 

'       F.  W.  McCulley 

25 

<< 

31,     ' 

'       A.  J.  Whitney 

Amount. 
60.00 
60.00 
60.00 
60.00 

270.00 
52.50 
52.50 

240.00 

100.00 
62.00 

279.00 
62.00 
62.00 
62.00 

248.00 
54.25 
54.25 

100.00 
60.00 
60.00 
60.00 
60.00 

270.00 
52.50 
52.50 

240.00 

100.00 
62.00 
62.00 
62.00 
62.00 
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No. 

Date. 

Payee. 

Amount. 

26 

''    31, 

(( 

D.  H.  Sullivan 

54.25 

27 

''    31, 

<  i 

S.  F.  Cady 

54.25 

28 

''    31, 

a 

T.  E.  Lynch 

24.50 

29 

''    31, 

i  < 

Claude  J.  Ferret 

24.50 

[7] 

30 

Dee.  31, 1908 

H.  M.  Benson 

$276.00 

31 

"    31, 

<  i 

H.  A.  Moore 

279.00 

1 

Jan.    5,1909 

J.  D.  King 

12.90 

2 

"      5, 

I  i 

F.  M.  Clark 

8.00 

3 

''      8, 

11 

Geo.  D.  Cook 

16.00 

4 

-      8, 

i  ( 

F.  W.  McCulley 

16.00 

5 

"      8, 

i  ( 

A.  J.  Whitney 

16.00 

6 

-      8, 

i  i 

.D.  H.  Sullivan 

14.00 

7 

-      8, 

a 

S.  F.  Cady 

14.00 

8 

-      8, 

i( 

H.  M.  Benson 

48.00 

9 

''      8, 

a 

H.  A.  Moore 

72.00 

14 

Mar.  31, 

1909 

J.  D.  King 

35.48 

15 

''    31, 

i  i 

F.  M.  Clark 

22.00 

16 

''    31, 

a 

Geo.  D.  Cook 

18.00 

17 

''    31, 

i  i 

F.  W.  McCuUey 

18.00 

18 

''    31, 

a 

A.  J.  Whitney 

18.00 

19 

''    31, 

li 

Joe  Mikel 

14.00 

20 

''    31, 

a 

E.  M.  Bassett 

14.00 

21 

'^    31, 

( I 

Geo.  K.  Cooper 

14.00 

22 

'^    31, 

I  i 

Chas.  Paine 

14.00 

23 

''    31, 

( i 

H.  M.  Benson 

82.50 

24 

''    31, 

a 

A.  C.  Junkin 

72.00 

1 

Apr.  30, 

iC 

J.  D.  King 

100.00 

2 

"    30, 

a 

F.  M.  Clark 

60.00 

3 

''    30, 

a 

Geo.  D.  Cook 

60.00 

4 

''    30, 

a 

F.  W.  McCulley 

60.00 

10 

TheNa 

^ior^aZ  Bati/c  of  C 

No. 

Date. 

Payee. 

5 

30,     ' 

A.  J.  Whitney 

6 

30,     ' 

'       Joe  Mikel 

7 

30,     ' 

'       E.  M.  Bassett 

8 

30,     ' 

'       Geo.  K.  Cooper 

9 

30,     ' 

'       Chas.  Paine 

10 

30,     ' 

'       A.  C.  Junkin 

11 

30,     ' 

'       H.  M.  Benson 

13 

Ma> 

^31,     ' 

'       J.  D.  King 

14 

1 1 

31,     ' 

'       F.  M.  Clark 

[8] 

15 

May 

31,19 

09     Geo.  D.  Cook 

16 

i  i 

31,     ' 

'       F.  W.  McCulley 

17 

iC 

31,     ' 

A.  J.  Whitney 

18 

<  i 

31,     ' 

*       Joe  Mikel 

19 

li 

31,     ' 

E.  M.  Bassett 

20 

<  I 

31,     ' 

'       Geo.  K.  Cooper 

21 

<  I 

31,     ' 

'        Chas.  Paine 

22 

i  ( 

31,     ' 

'       A.  C.  Junkin 

23 

I  i 

31,     ' 

'       H.  M.  Benson 

25 

Jun€ 

^30,     ' 

'       J.  D.  King 

26 

<  I 

30,     ' 

'       F.  M.  Clark 

27 

( ( 

30,     ' 

Geo.  D.  Cook 

28 

i  ( 

30,     ' 

'       F.  W.  McCulley 

29 

<  (. 

30,     ' 

A.  J.  Whitney 

30 

<  < 

30,     ' 

'       Joe  Mikel 

31 

<  ( 

30,     ' 

E.  M.  Bassett 

32 

<  < 

30,     ' 

'       Geo.  K.  Cooper 

33 

<  ( 

30,     ' 

'       Chas.  Paine 

34 

<  i 

30,     ^ 

'       H.  M.  Benson 

35 

( i 

30,     ' 

'       A.  C.  Junkin 

1 

July  31,     ' 

J.  D.  King 

Amount. 

60.00 

52.50 

52.50 

52.50 

52.50 

270.00 

300.00 

100.00 

62.00 

$  62.00 

62.00 

62.00 

54.25 

54.25 

54.25 

54.25 

279.00 

310.00 

100.00 

60.00 

60.00 

60.00 

60.00 

52.50 

52.50 

52.50 

52.50 

300.00 

270.00 

100.00 
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No. 

Date. 

Payee. 

2 

''    31,     '' 

F.  M.  Clark 

3 

''    31,     *' 

Geo.  D.  Cook 

4 

''    31,     '' 

F.  W.  McCulley 

5 

''    31,     '^ 

A.  J.  Whitney 

6 

''    31,     '' 

Joe  Mikel 

7 

''    31,     '' 

E.  M.  Bassett 

8 

"    31,     '^ 

Geo.  K.  Cooper 

9 

"    31,     " 

Chas.  Paine 

10 

"    31,     '' 

A.  C.  Junkin 

11 

"    31,     '' 

H.  M.  Benson 

13 

Aug.  31,     '' 

J.  D.  King 

14 

''    31,     ^' 

F.  M.  Clark 

15 

"    31,     '' 

Geo.  D.  Cook 

16 

''    31,     '^ 

F.  W.  McCulley 

[»] 

17 

Aug.  31, 1909 

A.  J.  Whitney 

18 

''    31,     - 

Joe  Mikel 

19 

''    31,     '' 

E.  M.  Ba.ssett 

20 

''    31,     - 

Geo.  K.  Cooper 

21 

-    31,     - 

Chas.  Paine 

22 

''    31,     - 

A.  C.  Junkin 

23 

''    31,     " 

H.  M.  Benson 

11 

Amount. 

62.00 

62.00 

62.00 

62.00 

54.25 

54.25 

54.25 

54.25 

279.00 

310.00 

100.00 

62.00 

62.00 

62.00 

$  62.00 
54.25 
54.25 
54.25 
54.25 
279.00 
310 


[Indorsed] :  Complaint.  Filed  U.  S.  Circuit 
Court,  Western  District  of  Washington.  Dec.  22, 
1910.  Sam'l  D.  Bridges,  Clerk.  W.  D.  Covington, 
Deputy.     [10] 
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United  States   Circuit   Court,  Western  District  of 
Washington,  Northern  Division. 

No.  1933. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

NATIONAL  BANK  OF  COMMERCE,  a  Corpora- 
tion, 

Defendant. 

Answer. 

Comes  now  the  defendant  in  the  above-entitled 
action  and  answering  the  complaint  of  the  plainti:ff, 
for  cause  of  answer  says: 

I. 

Defendant  admits  the  allegations  contained  in 
paragraph  one  of  the  complaint. 

11. 

Answering  the  second  paragraph  of  the  complaint, 
this  defendant  admits  that  during  the  years  1907, 
1908  and  1909  [11]  one  P.  M.  McCoy  was  an  Ex- 
aminer of  Surveys  and  Special  Disbursing  Agent  for 
the  Interior  Department  of  the  United  States;  that 
during  said  period  plaintiff  deposited  with  the  de- 
fendant large  sums  of  money  to  the  credit  of  said  P. 
M.  McCoy,  and  denies  each  and  every  other  allegation 
in  said  paragraph  contained  and  each  and  every  part 
thereof. 

III. 

Answering  the  third  paragraph  of  the  complaint 
this  defendant  admits  that  said  deposits  were  made 
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with  this  defendant,  but  denies  each  and  every  other 
allegation  in  said  paragraph  contained,  and  each  and 
every  part  thereof. 

IV. 

Answering  the  fourth  paragraph  of  the  complaint 
this  defendant  says  that  it  has  neither  knowledge 
nor  information  sufficient  to  enable  it  to  form  a  belief 
as  to  the  truth  or  falsity  of  the  matters  and  things 
therein  alleged,  and  therefore  denies  the  same  and 
each  and  every  part  thereof. 

V. 

Answering  the  fifth  paragraph  of  the  complaint 
this  defendant  admits  that  it  paid  certain  checks 
drawn  by  the  said  McCoy  against  said  deposits  of  the 
plaintiff  and  charged  the  respective  amounts  thereof 
against  the  deposits  of  the  plaintiff,  but  denies  each 
and  every  other  allegation  in  said  paragraph  con- 
tained, and  each  and  every  part  thereof. 

VI. 

Answering  the  sixth  paragraph  of  the  complaint 
this  defendant  says  that  it  has  neither  knowledge  nor 
information  sufficient  to  enable  it  to  form  a  belief  as 
to  the  truth  or  falsity  of  the  matters  and  things 
therein  alleged,  and  therefore  denies  the  same  and 
each  and  every  part  thereof. 

VII. 

Answering  the  seventh  paragraph  of  the  complaint 
this  defendant  says  that  it  has  neither  knowledge 
nor  information  [12]  sufficient  to  enable  it  to 
form  a  belief  as  to  the  truth  or  falsity  of  the  matters 
and  things  therein  alleged,  and  therefore  denies  the 
same  and  each  and  every  part  thereof. 
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VIII. 

Answering  the  eighth  paragraph  of  the  complaint 
this  defendant  admits  that  on  the  5th  of  March,  1910, 
the  plainti:ff  demanded  of  and  from  the  defendant 
pa3rment  of  Fifteen  Thousand  One  Hundred  Twenty- 
nine  and  81/100  Dollars  ($15,129.81),  and  denies 
each  and  every  other  allegation  in  said  paragraph 
contained  and  each  and  every  part  thereof. 

IX. 

Answering  the  ninth  paragraph  of  the  complaint 
this  defendant  admits  that  it  refused  and  still  re- 
fuses to  make  the  payment  of  said  amount  or  any 
part  thereof. 

X. 

Answering  the  tenth  paragraph  of  the  complaint 
this  defendant  denies  the  same  and  each  and  every 
part  thereof,  and  denies  that  there  is  now  due  and 
owing  to  the  plaintiff  from  the  defendant  on  said 
account  the  sum  of  $15,129.81,  or  any  other  sum  or 
sums  whatsoever. 

For  a  further  and  first  affirmative  defense  to  said 
complaint  this  defendant  alleges: 

I. 

That  during  the  years  1907,  1908  and  1909  the 
plaintiff  deposited  with  the  defendant  val*ious  and 
considerable  sums  of  money  to  the  credit  of  one  M. 
P.  McCoy,  as  Examiner  of  Surveys  and  Special  Dis- 
bursing Agent  for  the  Interior  Department  of  the 
United  States,  with  instructions  to  pay  checks  drawn 
against  said  deposits  by  the  said  M.  P.  McCoy  as 
such  Examiner  and  Special  Disbursing  Agent;  that 
at  the  end  of  each  month  the  account  so  created  in 
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favor  of  the  said  McCoy  was  regularly  balanced  by 
the  defendant  and  the  vouchers  returned  to  the 
plaintiff  and  a  statement  of  account  was  rendered 
both  to  the  said  McCoy  and  to  said  plaintiff  [13] 
monthly  during  the  entire  time  that  the  plaintiff  car- 
ried said  account  in  favor  of  the  said  McCoy  with  this 
defendant.  That  the  plaintiff  did  not,  within  sixty 
days  after  the  return  to  the  plaintiff  of  the  checks 
drawn  by  the  said  McCoy  against  said  account,  notify 
the  defendant  that  the  checks  so  paid  were  forgeries. 
That  by  reason  of  such  failure  to  so  notify  the  de- 
fendant of  said  forgeries  within  sixty  days  after  the 
return  of  the  paid  checks,  the  plaintiff  is  barred  and 
estopped  from  maintaining  this  action. 

For  a  further  and  second  affirmative  defense  to 
plaintiff's  complaint  this  defendant  alleges: 

I. 

That  the  deposits  so  made  by  the  plaintiff  with 
this  defendant  in  favor  of  the  said  M.  P.  McCoy,  as 
such  Examiner  and  Special  Disbursing  Agent,  were 
made  in  the  usual  and  customary  manner,  as  deposits 
are  generally,  ordinarily  and  customarily  made  by 
any  individual  depositor  and  that  the  relation  of 
debtor  and  creditor  was  created  between  the  plain- 
tiff and  the  defendant  by  reason  of  such  deposits,  and 
that  it  became  the  duty  of  the  defendant  to  pay 
checks  drawn  by  the  said  McCoy  against  such  depos- 
its, and  that  all  checks  drawn  by  the  said  McCoy 
against  said  deposits  were  paid  from  time  to  time  as 
the  same  were  presented  for  payment,  and  that  it 
was  not  the  duty  of  the  defendant  to  inquire  as  to 
the  name  of  the  payee  of  such  checks,  and  that  all 
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checks  paid  by  the  defendant  as  referred  to  in  the 
complaint  were  duly  and  regularly  signed  with  the 
genuine  signature  of  the  said  M.  P.  McCoy,  as  such 
Examiner  and  Special  Disbursing  Agent,  and  that 
monthly  statements  were  rendered  to  the  plaintiff 
and  to  the  said  McCoy,  showing  the  amount  of  each 
check  drawn  by  the  said  McCoy  against  said  deposits 
and  the  aggregate  of   such   checks,    and   that  such 
monthly  statements  were   duly  and  regularly  ren- 
dered in  conformity  with  the  usual  custom  of  bank- 
ers, and  that  no  complaint  of  any  kind  was  made  to 
the  defendant  by  the  plaintiff  as  to  the  improper 
payment  of  any     [14]     checks  by   reason   of   for- 
geries or  otherwise,  until  the  5th  day  of  March,  1910. 
That  it  was  the  duty  of  the  plaintiff  upon  the  return 
of  the  vouchers  of  the  said  McCoy  and  upon  the  ren- 
dition of  statements  of  his  account,  to  have  examined 
the  said  account  and  to  have  promptly  notified  the 
defendant  of  the  alleged  forgeries,  if  any  there  were, 
and  that  by  reason  of  plaintiff's  failure  to  so  notify 
the  defendant  of  such  forgeries  within  a  reasonable 
time  after  the  said  checks  were  paid,  the  said  plain- 
tiff is  barred  and  estopped  of  any  right  it  may  have 
had  to  maintain  this  action  for  the  recovery  of  the 
money  prayed  for  in  the  complaint. 

WHEREFOEE,  defendant  prays  that  it  may  be 
dismissed  hence  with  its  costs  and  disbursements  in 
this  action  expended. 

KERR  &  McCORD, 
Attorneys  for  Defendant. 
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State  of  Washington, 
County  of  King, — ss. 

Ralph  S.  Stacey,  being  first  duly  sworn,  upon  oath 
deposes  and  says :  That  he  is  Second  Vice-president 
of  the  National  Bank  of  Commerce  of  Seattle,  the  de- 
fendant in  the  above-entitled  action ;  that  he  has  read 
the  within  and  foregoing  answer,  knows  the  contents 
thereof,  and  that  the  same  is  true,  as  he  verily 
believes. 

RALPH  S.  STACEY. 

Subscribed  and  sworn  to  before  me  this,  the  11th 
day  of  February,  A.  D.  1911. 

[Seal]  J.  N.  IVEY, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 
Copy  of  within  answer  received  and  due  service  of 
same  acknowledged  this  11th  day  of  February,  1911. 

ELMER  E.  TODD, 

w.  G.  McLaren, 

Attorneys  for  Plaintiff. 

[Indorsed]  :  Answer.  Filed  U.  S.  Circuit  Court, 
Western  District  of  Washington.  Feb.  11,  1911. 
Sam'l  D.  Bridges,  Clerk.  W.  D.  Covington,  Deputy. 
[15] 
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United  States   Circuit   Courts  Western  District  of 

Washington,  Northern  Division, 

No.  1933. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

NATIONAL  BANK  OF  COMMERCE,  a  Corpora- 
tion, 

Defendant. 

Demurrer. 
I. 

Comes  now  the  above-named  plaintiff  and  demurs 
to  the  first  affirmative  defense  of  the  defendant 
herein,  for  the  reason  and  upon  the  grounds  that  said 
affirmative  defense  does  not  state  facts  sufficient  to 
constitute  a  defense  to  said  action. 

II. 
And  plaintiff  demurs  to  defendant's  second  affirma- 
tive defense,  for  the  reason  and  upon  the  grounds 
that  said  defense  does  not  state  facts  sufficient  to  con- 
stitute any  defense  to  said  action. 

ELMER  E.  TODD, 
United  States  Attorney. 

w.  G.  McLaren, 

Assistant  United  States  Attorney. 
Received  a  copy  of  the  within  demurrer  this  23d 
day  of  Feb.,  1911. 

KERR  &  McCORD, 
Attorneys  for  Defendant. 
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[Indorsed] :     Demurrer.     Filed     U.     S.     Circuit 

Court,  Western  District  of  Washington.     Feb.  23, 

1911.     Sam'l  D.  Bridges,  Clerk.     W.  D.  Covington, 

Deputy.     [16] 


United   States   Circuit   Court,  Western  District  of 
Washington,  Northern  Division, 

1933. 

Filed  Sept.  21,  1911. 
UNITED  STATES  OF  AMERICA 

vs. 
NATIONAL  BANK  OF  COMMERCE. 

Oral  Decision  on  Demurrer  to  Affirmative  Defenses. 

The  United  States  prosecutes  this  action  to  recover 
a  sum  of  money,  being  the  aggregate  amount  of 
numerous  checks  issued  by  a  disbursing  agent 
against  a  deposit  account  subject  to  his  checks  in  the 
defendant  bank,  which  is  an  authorized  depository 
of  Government  money.  A  series  of  frauds  was 
practiced  by  issuing  checks  payable  to  the  order  of 
fictitious  payees,  these  were  endorsed  by  the  disburs- 
ing agent  using  the  fictitious  names,  other  banks 
then  received  and  cashed  them  and  passed  them  on 
to  the  defendant,  and  by  that  method  the  disbursing 
agent  obtained  and  misappropriated  the  money. 

The  defendant  pleads  as  a  defense  that  during  the 
period  of  time  in  which  the  checks  were  issued  and 
paid,  it  regularly  rendered  monthly  statements  of 
account  to  the  Government  and  with  each  statement 
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returned  the  checks  which  had  been  paid  during  the 
preceding  month,  and  that  by  failing  to  report  the 
bad  checks  with  business  promptness,  the  action  is 
barred  by  laches.  The  answer  contains  two  sepa- 
rate affirmative  defenses  but  they  are  alike,  except 
that,  the  first  one  alleges  that  the  Government  failed 
to  report  the  bad  checks  within  a  period  of  sixty 
days.  The  demurrer  is  aimed  at  both  of  these 
defenses. 

If  these  checks  came  to  the  defendant  bank 
through  other  banks  the  defendant  became  obligated, 
by  business  rules  and  bank  rules,  to  promptly  report 
any  ground  for  rejecting  the  checks,  or  for  reclaim- 
ing the  amounts  paid  thereon.  I  doubt  very  much 
whether  it  would  have  recourse  at  this  time  against 
the  banks  from  whom  the  checks  were  received,  even 
if  the  [17]  Government  should  prevail  in  the 
action.  The  right  to  reclaim  is  probably  barred  by 
the  lapse  of  time.  There  may  be  good  ground  for 
holding  that  the  statutes  that  have  been  cited  are  not 
applicable  or  controlling,  but  without  any  statute  the 
rule  of  honest,  fair  dealing  between  contracting 
parties  applicable  to  this  case,  is  that  bankers  must 
bear  losses  resulting  from  paying  bad  checks.  When 
a  check  is  presented  for  payment,  the  banker  has  a 
right  to  know,  to  be  assured,  before  paying,  that  the 
person  demanding  payment  is  the  identical  person 
entitled  to  receive  the  money.  If  a  check  is 
written  payable  to  a  person,  or  supposed  person,  or 
to  his  order,  the  bank  is  not  obligated  to  pay  that 
check  until  the  holder  identifies  himself  as  the  payee, 
or  endorsee   and   offers   satisfactory   proof    of   the 
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genuineness  of  every  endorsement  thereon.  That  is 
a  natural  right  incidental  to  a  banker's  liability  for 
making  a  payment  to  a  person  having  no  right  to 
demand  it.  Now,  tracing  that  same  rule  a  little  fur- 
ther, where  the  bank  has  been  deceived  and  has  paid 
a  check  which  ought  not  to  have  been  paid,  early 
information  of  the  error  is  necessary  to  preserve  the 
right  of  recourse  against  whomsoever  may  be  pri- 
marily responsible  for  the  error  and  the  depositor  is 
the  one  best  qualified  to  discover  errors,  so  that  there 
is  a  presumption  that  he  will,  upon  inspection  of 
checks  that  have  been  paid,  discover  a  bad  check  if 
there  is  one,  and  he  is  obligated  to  be  vigilant  and 
prompt  to  report  errors.  Therefore,  where  there  is 
a  running  account  between  a  depositor  and  a  bank, 
and  monthly  statements  are  made  to  the  depositor, 
with  a  surrender  of  his  checks  that  the  bank  has  paid, 
according  to  the  rule  of  honesty  and  fair  dealing,  the 
depositor  becomes  bound  to  look  at  the  returns  and 
report  any  error  promptly.  The  rule  between  indi- 
viduals having  mutual  running  accounts  is  that,  an 
account  stated  becomes  an  account  proved,  if  the 
party  to  whom  the  statement  is  rendered  fails  to 
show  errors  or  mistakes  in  it  within  a  reasonable 
time.  There  is  a  good  reason  for  this,  which  this 
case  demonstrates,  for  if  the  plaintiff  had  acted  with 
promptness  in  checking  up  the  returns  made  by  the 
defendant  [18]  as  pleaded  in  its  answer,  the 
fraudulent  practice  would  have  been  discovered  and 
stopped  and  all  parties  could  have  been  protected. 
The  failure  of  the  Government  to  examine  these  re- 
turns and  report  errors  in  time,  was  a  cause  of  the 


22  The  National  Bank  of  Commerce  vs, 

successful  practice,  or  continuance  of  those  frauds, 
and  was  necessarily  detrimental  to  the  defendant. 
That  failure  on  the  part  of  the  Government  counter- 
balances any  neglect  to  discharge  its  obligation  on 
the  part  of  the  defendant  bank.  There  has  been  a 
loss  suffered  by  reason  of  mutual  neglect  by  plaintiff 
and  defendant.  Now,  who  should  bear  that  loss  ?  I 
think  that  the  common-law  rule,  that  where  there  is 
negligence  and  contributory  negligence  the  law  will 
not  concern  itself  with  any  controversy  as  to  who 
should  bear  the  loss,  but  leaves  the  loss  to  rest  where 
it  falls.  In  this  case  that  rule  leaves  the  loss  resting 
upon  the  plaintiff.  The  Court  sustains  the  demurrer 
to  the  first  affirmative  defense  and  overrules  it  as  to 
the  second. 

C.  H.  HANFORD, 
United  States  District  Judge. 

[Indorsed] :  Oral  Decision  on  Demurrer  to 
Affirmative  Defenses.  Filed  U.  S.  Circuit  Court, 
Western  District  of  Washington.  Sept.  21,  1911. 
Sam'l   D.   Bridges,   Clerk.     B.  O.  Wright,  Deputy. 

[19] 
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In  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision, 

No.  1933. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

NATIONAL  BANK  OF  COMMERCE,  a  Corpora- 
tion, 

Defendant. 

Order  [Sustaining  Demurrer  to  First  Affirmative 
Defense,  etc.]. 

The  above-entitled  cause  having  come  on  for  hear- 
ing in  open  court  on  the  18th  day  of  September,  1911, 
on  the  demurrer  of  the  plaintiff  to  each  of  the  two 
separate  affirmative  defenses  of  the  defendant  herein, 
plaintiff  appearing  by  Elmer  E.  Todd,  United  States 
Attorney,  and  W.  G.  McLaren,  Assistant  United 
States  Attorney,  and  defendant  appearing  by  Kerr 
and  McCord,  its  attorneys,  and  the  Court  having 
heard  the  argument  of  counsel  thereon,  and  being  in 
all  things  fully  advised ; 

It  is  hereby  ordered  that  the  demurrer  of  the 
plaintiff  to  the  first  affirmative  defense  of  the  defend- 
ant, be,  and  the  same  is  hereby  sustained ; 

To  which  action  of  the  Court  the  defendant  then 
and  there  excepted,  which  exception  is  hereby 
allowed. 

It  is  further  ordered  that  the  demurrer  of  the 
plaintiff  to  the  second  affirmative  defense  of  the  de- 
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f  endant  be,  and  the  same  is  hereby  overruled ; 

To  which  action  of  the  Court  the  plaintiff  then  and 
there  excepted,  which  exception  is  hereby  allowed. 

Done  in  open  court  this  21st  day  of  September, 
1911. 

C.  H.  HANFORD, 
Judge. 

[Indorsed] :  Order.  Filed  U.  S.  Circuit  Court 
Western  District  of  Washington.  Sept.  21,  1911. 
Sam'l  D.  Bridges,  Clerk.  B.  0.  Wright,  Deputy. 
[20] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washifigton,  Northern  Di- 
vision, 

No.  1933. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

NATIONAL      BANK      OF      COMMERCE      OF 
SEATTLE,  a  Corporation, 

Defendant. 

Amended  Answer. 

Comes  now  the  defendant  in  the  above-entitled  ac- 
tion and  filing  its  amended  answer  to  the  complaint 
of  the  plaintiff,  for  cause  of  answer,  says : 

I. 
Defendant  admits    the    allegations    contained    in 
paragraph  one  of  the  complaint. 

II. 
Answering  the  second  paragraph  of  the  complaint. 
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this  defendant  admits  that  during  the  years  1907, 
1908  and  1909,  one  P.  M.  McCoy,  was  an  Examiner 
of  Surveys  and  Special  Disbursing  Agent  for  the  In- 
terior Department  of  the  United  States ;  that  during 
said  period  plaintiff  deposited  with  the  defendant 
large  sums  of  money  to  the  credit  of  said  P.  M.  Mc- 
Coy, and  denies  each  and  every  other  allegation  in 
said  paragraph  contained  and  each  and  every  part 
thereof. 

III. 

Answering  the  third  paragraph  of  the  complaint, 
this  defendant  admits  that  said  deposits  were  made 
with  this  defendant,  but  denies  each  and  every  other 
allegation  in  said  paragraph  contained  and  each  and 
every  part  thereof. 

IV. 

Answering  the  fourth  paragraph  of  the  complaint, 
this  defendant  says  that  it  has  neither  knowledge 
nor  information  [21]  sufficient  to  enable  it  to 
form  a  belief  as  to  the  truth  or  falsity  of  the  matters 
and  things  therein  alleged,  and  therefore  denies  the 
same  and  each  and  every  part  thereof. 

V. 

Answering  the  fifth  paragraph  of  the  complaint, 
this  defendant  admits  that  it  paid  certain  checks 
drawn  by  the  said  McCoy  against  said  deposits  of  the 
plaintiff  and  charged  the  respective  amounts  thereof 
against  the  deposits  of  the  plaintiff,  but  denies  each 
and  every  other  allegation  in  said  paragraph  con- 
tained, and  each  and  every  part  thereof. 

VI. 

Answering  the  sixth  paragraph  of  the  complaint. 
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this  defendant  says  that  it  has  neither  knowledge 
nor  information  sufficient  to  enable  it  to  form  a  be- 
lief as  to  the  truth  or  falsity  of  the  matters  and 
things  therein  alleged,  and  therefore  denies  the  same 
and  each  and  every  part  thereof. 

VII. 

Answering  the  seventh  paragraph  of  the  com- 
plaint, this  defendant  says  that  it  has  neither  knowl- 
edge nor  information  sufficient  to  enable  it  to  form  a 
belief  as  to  the  truth  or  falsity  of  the  matters  and 
things  therein  alleged,  and  therefore  denies  the  same 
and  each  and  every  part  thereof. 

VIII. 

Answering  the  eighth  paragraph  of  the  complaint, 
this  defendant  admits  that  on  the  5th  of  March,  1910, 
the  plaintiff  demanded  of  and  from  the  defendant 
payment  of  Fifteen  Thousand  One  Hundred 
Twenty-nine  and  81/100  Dollars  ($15,129.81),  and 
denies  each  and  every  other  allegation  in  said  para- 
graph contained  and  each  and  every  part  thereof. 

IX. 

Answering  the  ninth  paragraph  of  the  complaint, 
this  defendant  admits  that  it  refused  and  still  refuses 
to  make  the  payment  of  said  amount  or  any  part 
thereof.     [22] 

X. 

Answering  the  tenth  paragraph  of  the  complaint, 
this  defendant  denies  the  same  and  each  and  every 
part  thereof,  and  denies  that  there  is  now  due  and 
owing  to  the  plaintiff  from  the  defendant  the  sum 
of  $15,129.81,  or  any  other  sum  or  sums  whatsoever. 

And  for  a  further  and  first  affirmative  defense  to 


United  States  of  America.  27 

the  complaint,  this  defendant  alleges: 

1.  That  the  deposits  so  made  by  the  plaintiff  with 
the  defendant  in  favor  of  P.  M.  McCoy,  as  such  Ex- 
aminer of  Surveys  and  Special  Disbursing  Agent, 
were  made  in  the  usual  and  customary  manner,  as 
deposits  are  usually,  ordinarily  and  customarily 
made  by  any  individual  depositor  and  that  the  re- 
lation of  debtor  and  creditor  was  created  between  the 
plaintiff  and  the  defendant  by  reason  of  such  de- 
posits, and  that  it  became  the  duty  of  the  defendant 
to  pay  the  checks  drawn  by  the  said  McCoy  against 
said  deposits,  and  that  all  checks  drawn  by  the  said 
McCoy  against  said  deposits  were  paid  from  time  to 
time  as  the  same  were  presented  for  payment,  and 
that  it  was  not  the  duty  of  the  defendant  to  inquire 
as  to  the  name  of  the  payee  of  such  checks  and  that 
all  checks  paid  by  the  defendant  as  referred  to  in 
the  complaint  were  duly  and  regularly  signed  with 
the  genuine  signature  of  the  said  McCoy,  as  Special 
Examiner  and  Disbursing  Agent,  and  that  monthly 
statements  were  rendered  to  the  plaintiff  and  to  the 
said  McCoy  showing  the  amount  of  each  check  drawn 
by  the  said  McCoy  against  said  deposits  and  the 
aggregate  of  such  checks,  and  that  such  monthly 
statements  were  duly  and  regularly  rendered  in  con- 
formity with  the  usual  custom  of  bankers,  and  that 
no  complaint  of  any  kind  was  made  to  the  defendant 
by  the  plaintiff  as  to  the  improper  payment  of  any 
checks  by  reason  of  forgeries,  fictitious  payees,  or 
otherwise,  until  the  5th  day  of  March,  1910.  That 
it  was  the  duty  of  plaintiff  upon  the  return  of  the 
vouchers  of  said  McCoy  and  upon  the  rendition  of 
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statements  of  Ms  account,  to  have  examined  said 
account  and  to  [23]  have  promptly  notified  the 
defendant  of  the  alleged  forgeries  or  fraud,  if  any 
there  were.  That  the  failure  on  the  part  of  the  plain- 
tiff to  promptly  notify  the  defendant  of  the  alleged 
forgeries  or  fraud,  if  any  there  were,  resulted  in  dam- 
age and  injury  to  the  defendant  in  a  sum  in  excess 
of  the  amount  sued  for  by  the  plaintiff  in  this  action, 
and  that  the  defendant  was  damaged  by  such  negli- 
gence on  the  part  of  the  plaintiff  in  failing  to  notify 
the  defendant  of  the  alleged  forgeries  promptly,  in 
that  the  defendant  would  have  been  able — if  the 
forgeries  had  promptly  been  made  known  to  the  de- 
fendant— to  have  prevented  any  of  the  forgeries  ex- 
cept the  first  one,  or  the  ones  that  occurred  during 
the  first  month  of  the  period  during  which  said  for- 
geries are  alleged  to  have  been  committed ;  and  that 
by  reason  of  the  failure  of  the  plaintiff  to  so  promptly 
notify  the  defendant  of  the  fraud  of  the  said  Mc- 
Coy, the  defendant  is  precluded  from  asserting  any 
claim  that  it  may  have  had  against  the  various 
banks  which  forwarded  the  checks  in  question  to  the 
defendant  for  pajrment,  and  that  by  reason  of  plain- 
tiff's failure  to  so  notify  the  defendant  of  such  fraud 
on  the  part  of  said  McCoy  within  a  reasonable  time 
after  said  checks  were  paid  and  a  statement  of  the 
account  of  the  said  McCoy,  together  with  the  vouch- 
ers, was  sent  by  the  defendant  to  the  plaintiff,  the 
said  plaintiff  is  barred  and  estopped  of  any  right  it 
may  have  had,  if  any,  to  maintain  this  action  for  the 
recovery  of  the  money  prayed  for  in  the  complaint. 
For  a  further  and  second  affirmative  defense  to  the 
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complaint,  this  defendant  alleges: 

1.  That  the  money  sued  for  in  this  action,  whether 
paid  to  fictitious  payees  or  otherwise,  was  expended 
and  used  by  the  said  McCoy  in  payment  of  claims 
against  the  United  States  created  by  said  McCoy 
under  authority  of  the  United  States  and  in  pursu- 
ance of  the  laws  of  the  United  States,  and  in  pay- 
ment of  claims  that  the  said  McCoy,  as  Special  Ex- 
aminer of  Surveys,  was  authorized  to  make  and  pay 
on  behalf  of  the  United  States.     [24] 

WHEREFORE  defendant  prays  that  it  may  be 
dismissed  hence  with  its  costs  and  disbursements  in 
this  action  expended. 

KERR  &  McCORD, 
Attorneys  for  Defendant. 

[Indorsed]  :  Amended  Answer.  Filed  in  the  U.  S. 
District  Court,  Western  District  of  Washington. 
Mar.  12, 1912.  A.  W.  Engle,  Clerk.  By  S.,  Deputy. 
[25] 


United  States  District  Court,  Western  District   of 
Washington,  Northern  Division, 

No.  1933^C. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

NATIONAL  BANK  OF  COMMERCE,  a  Corpora- 
tion, 

Defendant. 

Reply  to  Amended  Answer. 

Comes  now  the  plaintiff  and  for  its  reply  to  the 
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first  aflSirmative  defense  in  defendant's  amended  an- 
swer herein,  denies  each  and  every  allegation  therein 
contained. 

II. 
Replying  to  the  second  affirmative  defense,  plain- 
tiff denies  that  the  money  sued  for  in  this  action,  or 
any  part  thereof,  was  expended  and  used  in  payment 
of  claims  against  the  United  States  or  at  all. 

ELMER  E.  TODD, 
United  States  Attorney. 

w.  G.  McLaren, 

Assistant  United  States  Attorney. 
Received  a  copy  of  the  within  Reply  this  12th  day 
of  March,  1912. 

KERR  &  McCORD, 
Attorneys  for  Defendant. 

[Indorsed] :  Reply  to  amended  Answer.  Filed 
U.  S.  District  Court,  Western  District  of  Washing- 
ton. Mar.  13,  1912.  A.  W.  Engle,  Clerk.  By  S., 
Deputy.     [26] 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  1933^C. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 
NATIONAL  BANK  OF  COMMERCE,  a  Corpora- 
tion, 
j  Defendant. 
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Judgment. 

This  cause  came  on  for  trial  on  the  19th  day  of 
May,  1914,  before  the  above-entitled  court  and  a  jury 
duly  empaneled  and  sworn  to  try  said  cause,  and 
evidence  having  been  introduced  both  on  behalf  of 
the  plaintiff  and  on  behalf  of  the  defendant,  upon  the 
motion  of  the  plaintiff  on  the  second  day  of  the  trial, 
to  wit.  May  20,  1914,  the  Court  instructed  the  jury 
to  return  a  verdict  in  favor  of  the  plaintiff  in  the 
siun  of  Fifteen  Thousand  One  Hundred  Twenty-nine 
and  81/100  Dollars  ($15,129.81),  together  with  inter- 
est thereon  from  the  5th  day  of  March,  1910,  at  the 
rate  of  six  per  cent  per  annum,  and  said  verdict  was 
accordingly  returned  by  the  jury;  wherefore,  by 
virtue  of  the  aforesaid  premises ; 

IT  IS  ORDERED,  ADJUDGED  AND  DE- 
CREED, That  the  plaintiff  have  and  recover  from 
the  defendant  the  sum  of  Fifteen  Thousand  One 
Hundred  Twenty-nine  and  81/100  Dollars  (15,- 
129.81),  together  with  interest  thereon  from  the  5th 
day  of  March,  1910,  at  the  rate  of  six  per  cent  per 
annum,  or  Three  Thousand  Eight  Hundred  Thirty- 
two  and  88/100  Dollars  ($3,832.88)  making  a  total 
of  Eighteen  Thousand  Nine  Hundred  and  Sixty-two 
and  69/100  Dollars  ($18,962.69),  together  with  its 
costs  and  disbursements  herein. 

To  the  above  judgment  and  each  and  every  part 
thereof  the  defendant  prays  an  exception,  which  is 
allowed.     [27] 

Dated  this  25th  day  of  May,  1914. 

JEREMIAH  NETERER, 

Judge. 
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[Indorsed]  :  Judgment.  Filed  in  the  U.  S.  Dis- 
trict Court,  Western  District  of  Washington.  May 
25th,  1914.  Frank  L.  Crosby,  Clerk.  By  E.  M.  L., 
Deputy.     [28] 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division, 

No.  1933. 

UNITED  STATES  OF  AMEEICA, 

Plaintiff, 

vs. 

NATIONAL  BANK  OF  COMMERCE,  a  Corpora- 
tion, 

Defendant. 

Stipulation  [Extending  Time  to  June  25,  1914,  to 
Prepare,  etc.,  Bill  of  Exceptions]. 
It  is  hereby  stipulated  by  and  between  the  parties 
hereto,  by  their  respective  attorneys  of  record  herein, 
that  the  defendant  may  have  thirty  days  from  the 
2i6th  day  of  May,  A.  D.  1914,  in  which  to  prepare  and 
settle  its  Bill  of  Exceptions  herein. 
Seattle,  Washington,  May  26,  1914. 

CLAY  ALLEN, 
Attorney  for  Plaintiff. 
KERR  &  McCORD, 
Attorneys  for  Defendant. 

[Indorsed]  :  Stipulation  for  Extension  of  Time. 
Filed  in  the  U.  S.  District  Court,  Western  District 
of  Washington.  May  27,  1914.  Frank  L.  Crosby, 
Clerk.     By  Ed.  M.  Lakin,  Deputy.     [29] 
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United  States  District  Court,  Western  District  of 
Washington,  Northern  Division, 

No.  1933-C. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

NATIONAL  BANK  OE  COMMERCE,  a  Corpora- 
tion, 

Defendant. 
Order  Extending  Time  to  June  26,  1914,  for  Filing 
Bill  of  Exceptions. 
Upon  motion  of  Messrs.  Kerr  &  McCord,  attorneys 
for  the  defendant  and  pursuant  to  the  written  stipu- 
lation of  the  parties  hereto  now  on  file  herein,  pro- 
viding for  an  extension  of  time  to  the  defendant  for 
signing,  allowing  and  filing  its  Bill  of  Exceptions 
herein,  the  Court  having  considered  the  same,  and 
cause  being  shown  therefor,  it  is  hereby 

ORDERED :  That  the  time  for  the  preparation, 
signing,  allowance  and  filing  of  the  Bill  of  Excep- 
tions of  the  above-named  defendant  in  the  above-en- 
titled case  is  hereby  extended  for  a  period  of  thirty 
(30)  days  from  and  after  May  26th,  1914. 
Dated  this  20th  day  of  May,  1914. 

JEREMIAH  NETERER, 

Judge. 
0.  K.— ALLEN, 
U.  S.  Attorney. 

[Indorsed]  :  Order.     Filed  in  the  U.  S.  District 
Court,   Western  Dist.    of  Washington.     May   27th, 
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1914.     Prank  L.  Crosby,  Clerk.     By  E.  M.  Lakin, 
Deputy.     [30] 


In  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division, 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

NATIONAL  BANK  OP  COMMERCE, 

Defendant. 

Stipulation  [Extending  Time  to  July  18,  1914,  to 
Prepare,  etc..  Bill  of  Exceptions]. 
It  is  hereby  stipulated  by  and  between  the  parties 
hereto  that  the  time  for  preparing,  serving  and  filing 
the  Bill  of  Exceptions  in. the  above-entitled  cause 
shall  be  extended  until  July  18,  1914. 
Dated  June  22d,  1914. 

G.  P.  PISHBURNE, 
Attorney  for  Plaintiff. 
'  KERR  &McCORD, 

Attorneys  for  Defendant. 

[Indorsed] :  Stipulation.  Piled  in  the  United 
States  District  Court,  Western  District  of  Washing- 
ton.   June  22, 1914.     Prank  L.  Crosby,  Clerk.     [31] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion, 

No.  1933-C.  i 

UNITED  STATES  OP  AMERICA, 

Plaintiff, 

vs. 

NATIONAL  BANK  OF  COMMERCE, 

Defendant. 

Order  [Extending  Time  to  July  18, 1914,  to  Prepare, 
etc..  Bill  of  Exceptions]. 

This  cause  coming  on  to  be  heard  upon  motion  of 
defendant  for  an  extension  of  time  within  which  to 
prepare,  file  and  serve  its  Bill  of  Exceptions  and 
upon  stipulation  of  parties  hereto; 

It  is  by  the  Court  ordered  that  the  defendant  shall 
have  until  July  18,  A.  D.  1914,  within  which  to  pre- 
pare, file  and  serve  its  Bill  of  Exceptions  in  the 
above-entitled  cause. 

Done  in  open  court  this  22d  day  of  June,  1914. 
JEREMIAH  NETERER, 

Judge. 

[Indorsed] :  Order.  Filed  in  the  United  States 
District  Court,  Western  District  of  Washington. 
June  22,  1914.  Frank  L.  Crosby,  Clerk.  By 
,  Deputy.     [32] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion, 

No.  1933— C. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

THE  NATIONAL  BANK  OF  COMMERCE, 

Defendant. 

Bill  of  Exceptions. 
BE  IT  REMEMBERED,  That  heretofore,  on,  to 
wit,  the  19th  day  of  May,  1914,  the  above-entitled 
cause  came  on  regularly  for  trial  in  the  above- 
entitled  court,  before  the  Honorable  Jeremiah 
Neterer,  District  Judge,  sitting  with  a  jury,  the  plain- 
tiff appearing  by  G.  P.  Fishburne,  Esq.,  Assistant 
United  States  District  Attorney,  the  defendant  ap- 
pearing by  E.  S.  McCord,  Esq.,  of  Kerr  &  McCord, 
its  attorneys  and  counsel,  a  jury  having  been  duly 
impaneled  and  sworn  to  try  the  cause,  and  counsel 
for  plaintiff  having  made  his  opening  statement  to 
the  jury,  counsel  for  defendant  reserving  his  open- 
ing statement;  thereupon  the  following  proceedings 
were  had  and  done,  to  wit : 

[Testimony  of  M.  P.  McCoy,  for  Plaintiff.] 
M.  P.  McCOY,  a  witness  on  behalf  of  the  plaintiff, 
being  first  duly  sworn,  on  oath  deposes  and  says  as 
follows:  [33] 

Direct  Examination. 
(By  Mr.  FISHBURNE.) 
Q.  Your  name  is  M.  P.  McCoy,  is  it? 
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A.  Yes,  sir. 

Q.  You  were  formerly  in  the  Government  service  ? 

A.  Yes,  sir,  as  examiner  of  surveys  for  the  General 
Land  Office. 

Q.  What  was  your  official  title  ? 

A.  Examiner  of  Surveys  and  Special  Disbursing 
Agent. 

Mr.  PISHBURNE.— '^Disbursing  Agent"  that 
should  be,  Mr.  McCord. 

Q.  Where  were  your  headquarters  ? 

A.  Seattle. 

Q.  During  what  period  of  time  did  you  occupy 
such  position  *? 

A.  From  1900  until  about  two  years  ago. 

Q.  About  November,  1909.        A.  Yes,  sir. 

Q.  You  held  that  position  continuously  during 
that  time  ?        A.  Yes,  sir. 

Q.  What  other  important  position,  if  any,  did  you 
hold  prior  to  that  period  f 

A.  I  w^as  a  member  of  the  Geological  Survey  for 
the  Interior  Department. 

'Q.  For  about  how^  long? 

A.  For  about  ten  years  before  that. 

Q.  What  were  your  duties  as  Examiner  of  Surveys 
and  Special  Disbursing  Agent, — what  was  the  nature 
of  your  work  ? 

A.  The  public  lands  are  surveyed  by  contract,  by 
deputy  surveyors,  and  my  business  was  to  inspect 
their  surveys  in  the  field  after  their  finishing  their 
work, — checking  it  up,  in  other  words,  to  see  if  it  w^as 
correct.     [34] 
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Q.  About  how  wide  a  territory  did  your  duties 
cover  ? 

A.  Well,  I  was  in  the  States  of  Washington,  Ore- 
gon, Idaho  and  Montana. 

Q.  And  you  say  your  headquarters  w^ere  at  Seat- 
tle?       A.  Yes,  sir. 

Q.  What  was  it  necessary  for  you  to  do,  Mr.  Mc- 
Coy, in  order  to  go  around  examining  these  public, — 
these  surveys  of  public  lands, — w^hat  did  you  have  to 
do? 

A.  To  inspect  the  surveys  in  the  field,  which  neces- 
sitated transportation  and  assistance  and  subsistance 
for  the  assistants. 

Q.  You  were  authorized  by  the  Government  to 
employ  men  for  that  purpose?     [35] 

A.  And  to  incur  all  these  expenses. 

Q.  Were  some  of  these  surveys  made  in  the  State 
of  Washington  ?        A.  Yes,  sir. 

Q.  Where,  for  instance  ? 

A.  Well,  throughout  the  State. 

Q.  You  got  your  instructions  from  Washington, 
D.  C.  ?        A.  Yes,  sir. 

"^Q.  Were  these  instructions  given  to  you  for  each 
particular  survey,  or  were  they  in  the  nature  of  gen- 
eral instructions  which  you  were  to  follow  out  ? 

A.  There  were  general  instructions  and  sometimes 
special  instructions. 

Q.  Under  the  general  instructions,  did  you  have 
your  own  option  as  to  the  order  in  which  you  took 
up  the  examination  of  the  different  surveys  ? 

A.  Yes,  sir. 
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Q.  What  arrangement  was  made  relative  to  the 
payment  of  the  bills  that  you  might  incur  imder  your 
authority  for  the  performance  of  your  duties'? 
(By  Mr.  McCORD.) 

Q.  Were  these  instructions  in  writing? 

A.  Yes,  sir. 
(By  Mr.  FISHBURNE.) 

Q.  What  became  of  these  instructions,  Mr. 
McCoy? 

A.  I  burned  them  something  like  two  years  ago, 
when  this  trouble  began,  I  burned  all  my  field-notes 
and  note-books  and  all  things  of  that  kind.  I  had  a 
trunk  full  and  I  burned  them. 

Q.  Can  you  give  us,  briefly,  the  arrangements  you 
had  with  the  Government,  whereby  this  money  was 
to  be  paid  for  labor,  or  for  services,  or  material, 
which  you  might  incur? 

Mr.  McCORD. — I  object  as  that  is  not  the  best  evi- 
dence and  no  proper  foundation  has  been  laid  for  the 
introduction  of  secondary  evidence. 

Mr.  McCORD.— I  object  to  that. 

The  COURT.— I  overrule  the  objection.     [36] 

(Q.  I  will  ask  you  this  question,  Mr.  McCoy — from 
where  did  you  get  your  instructions  regarding  the 
payment  of  this  money? 

A.  Prom  the  Commissioner  of  the  General  Land 
Office. 

Q.  Were  they  oral,  or  in  writing  ?        A.  Written. 

Q.  These  written  instructions,  you  still  have  them  ? 

A.  No,  sir. 

Q.  What  became  of  them?        A.  I  burned  them. 


40  The  National  Bank  of  Commerce  vs, 

(Testimony  of  M.  P.  McCoy.) 

Q.  I  will  ask  you  what  your  instructions  were,  as 
to  how  you  were  to  pay  these  men  ? 

Mr.  McCORD.— I  object,  as  it  is  not  the  best 
evidence;  asking  for  the  contents  of  a  written 
instrument;  there  is  not  shown  any  reason  why  the 
originals  cannot  be  produced.  The  best  evidence 
would  be  the  files  in  the  Land  Office  at  Washington, 
or  a  copy  of  them. 

Mr.  McCORD. — I  make  that  objection,  your 
Honor. 

Mr.  FISHBURNE.— The  testimony  shows  the 
originals  were  burned,  your  Honor.  I  think  any 
secondary  evidence  is  competent. 

(Discussion.) 

The  COURT. — The  next  best  evidence  to  the  origi- 
nals would  be  an  examined  or  approved  copy.  I  will 
sustain  this  objection. 

Mr.  FISHBURNE.— Allow  us  an  exception. 

The  COURT.— Exception  allowed. 

Q.  How  were  you  to  pay  them  ^ 

A.  I  was  to  pay  them  as  disbursing  agent. 

Q.  I  mean  by  check  or  by  cash  ^ 

A.  Well  laterly  I  paid  everything — I  guess  during 
this  period  in  dispute,  I  guess,  I  paid  everything  by 
check. 

Q.  On  what  banks  were  your  checks  drawn  ? 

A.  The  National  Bank  of  Commerce  of  Seattle. 

Q.  You  had  an  account  there  ? 

Mr.  McCORD. — I  move  to  strike  out  the  testimony 
as  not     [37]     responsive  to  the  question,  he  asked 
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how  he  was  instructed  to  do  and  he  answered  how  he 

Mr.  MeCORD.-I  waive  that,  he  answered  yes 

Bank  of  o''"'^'''^  '"  "'*^"""*  with  the  National 
Bank  of  Commerce  as  Special  Disbursing  A.ent. 

Q.  You  drew  on  that  account,  in  accordance  with 
your  instructions,  for  the  paj^ent  of  bills  and 
expenses? 

Mr.  McCORD.-I  object  to  that  question,  your 
Honor  for  the  same  reason.     That  is  a  conclus  on  as 

tit    Th         r  "  '"  ^-^^^^'^"^^  ^^'"^  ^-  -t-c- 

The  COURT.-I  overrule  the  objection.  He  mav 
testify  as  to  what  he  did. 

Mr.  McCORD.-I  ask  an  exception 

The  COURT.-Exception  allowed. 

Q.  You  drew  on  that  account,  in  accordance  with 
your  ins  ructions,  for  the  payment  of  bills  and 
expenses?        A.  Yes,  sir. 

Q.  Now,  Mr.  McCoy,  I  will  ask  you  to  examine  this 
bundle    of   checks,    which    I   hand   you,    and    state 
whether  or  not,  they  were  issued  by  you  while  vou 
were  m  the  employ  of  the  Government. 
A.  Yes,  sir. 

Q.  On  each  cheek  that  is  your  signature,  M    P 
McCoy,  Examiner  of  Surveys  and  S.  P.  A.  ? 
A.  Yes,  sir. 

Q.  Sp.  A.  ?    Special  Disbursing  Agent  ? 
A.  Yes,  sir. 

Q.  Mr.  McCoy,  what  is  the  meaning  of  the  mar 
ginal  notation.  Voucher  Number  6,  or  Voucher  num- 
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ber  so  and  so,  on  the  check,  what  does  that  refer  to  ? 

A.  In  making  my  quarterly  statement,  or  render- 
ing my  quarterly  account  to  the  General  Land  Office, 
T  submitted  a  voucher  for  each  check,  up  until  along 
about  in  September,  or  October,  or  November,  1909. 

Q.  1908  you  mean,  Mr.  McCoy?     [38] 

A.  Yes,  sir,  it  was  in  1908,  from  that  time  on  I  used 
a  new  form  of  pay-roll  that  covered  the  pay-roll 
expenses,  but  I  still  used  the  voucher  plan  for  sus- 
tenance and  transportation. 

Q.  And  supplies  f        A.  Yes,  sir. 

Q|.  Examine  these  checks  again,  Mr.  McCoy,  are 
the  names  of  the  payees  real  or  fictitious  persons  in 
each  instance?        A.  Fictitious. 

Q.  That  is,  there  were  no  such  persons  ?  • 

A.  No,  sir. 

Q.  Does  this  apply  to  each  of  them  to  whom  these 
checks  were  made  out?        A.  Yes,  sir. 

Q.  Examine  the  endorsements  on  the  back,  Mr. 
McCoy,  and  state  whose  individual  endorsement  is  on 
the  back  of  these  checks,  if  you  know.         A.  I  do. 

Q.  Are  these  endorsements,  one  or  more  on  each 
check,  are  these  the  endorsements  of  real  persons  or 
fictitious  persons?        A.  Fictitious  persons. 

Q.  Did  the  Government  receive  any  services,  or 
supplies  or  anything  of  value  in  exchange  for  these 
checks  ? 

Mr.  McCORD. — I  object  to  that  as  incompetent^ 
irrelevant  and  immaterial. 

The  COURT.— Objection  overruled. 

Mr.  McCORD.— Exception. 
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The  COURT.— Exception  allowed. 

A.  No,  sir. 

Q.  Did  you  receive  the  money  on  these  checks,  in 
each  instance?        A.  Yes,  sir. 

Q.  For  the  amount  of  the  check  ?        A.  Yes,  sir. 

Q.  So  far  as  the  appearance  of  these  checks  go,  Mr. 
McCoy,  are  they  made  out  in  the  same  form  and  in 
the  same  manner  [39]  as  you  made  out  checks  to 
real  persons  for  real  services  rendered? 

A.  They  are. 

Q.  That  is,  they  are  appparently  regular  on  their 
face,  are  they  not  ?        A.  Yes,  sir. 

Q.  I  believe  I  asked  you  if  you  made  the  endorse- 
ments on  the  back  yourself?        A.  Yes,  sir. 

Q.  Take,  for  instance,  the  first  check,  October  14, 
1907,  number  one,  payable  to  Albert  Peterson,  you 
had  no  such  person  as  Albert  Peterson  rendering  ser- 
vices at  that  time  ?        A.  No,  sir. 

Qi.  You  endorsed  it  Albert  Peterson  and  J.  D. 
King?        A.  Yes,  sir. 

Q.  And  that  way  you  receiv€d  the  money  yourself  ? 

A.  Yes,  sir. 

Qi.  That  statement  of  fact  is  true  of  each  check? 

A.  Yes,  sir. 

Mr.  FISHBURNE.— I  offer  in  evidence  this  bun- 
dle of  checks,  as  Plaintiff's  Exhibit  ^^A." 

Mr.  McCORD. — I  object  as  incompetent,  irrele- 
vant and  immaterial  and  the  instruments  not  prop- 
erly identified. 

The  COURT.— The  objection  is  overruled. 

Mr.  McCORD. — Exception,  your  Honor. 
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The  COURT.— Exception  allowed. 

Checks  referred  to  admitted  in  evidence  and 
marked  Plaintiff's  Exhibit  ^^A." 

Mr.  FISHBUENE.— At  this  time,  Mr.  McCord, 
I  would  like  to  submit  the  checks  to  the  jurors,  so 
that  they  may  follow  the  testimony. 

(Addressing  the  jury  and  exhibiting  checks  to  the 
Jury.) 

These  are  the  checks  that  have  just  been  testified  to. 
They  are  not  quite  in  the  order  they  were.  If  you 
will  kindly  keep  them  as  they  are.  Each  month  is 
separated  into  a  smaller  package  by  itself.  The 
voucher  number  that  was  referred  to  [40]  in  Mr. 
Mc^Coy's  testimony  you  will  find  in  the  upper  left 
hand  corner.  Just  pass  those  among  you,  will  you, 
please  ? 

(The  jury  examined  checks  embraced  in  Plain- 
tiff's Exhibit  ^^A.") 

Q.  You  got  these  bank  checks  from  the  National 
Bank  of  Commerce  when  you  opened  up  your  ac- 
count?       A.  Yes,  sir. 

Q.  Did  the  cancelled  checks  come  back  to  you,  Mr. 
McCoy,  or  were  they  sent  by  the  bank  to  the  Depart- 
ment?       A.  They  did  not  come  back  to  me. 

Q.  Now  while  you  were — during  the  period  that  is 
covered  by  these  checks,  you  were  doing  some  actual 
w^ork  for  the  Government,  were  you  not,  in  the  per- 
formance of  your  duties?        A.  Yes,  sir. 

Q,  How  often  were  you  required  to  send  in  reports 
to  the  department  in  Washington  ?        A.  Weekly. 
Q,  Did  you  send   in   weekly   reports  during  this 
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period  covered  by  these  checks  in  evidence  ? 

A.  Yes,  sir. 

Q.  I  believe  you  testified  that  these  checks,  so  far 
as  appearance  goes,  are  the  same  as  real  checks  issued 
to  real  persons  by  you  ?        A.  Yes,  sir. 

Q.  Now,  you  spoke,  a  moment  ago,  Mr.  McCoy, 
about  a  voucher  system  that  was  prevalent  between 
you  and  the  Department.  I  will  ask  you  now  to  take 
this  bundle  of  vouchers  and  examine  them,  these  for 
the — marked  for  the  month  of  October,  1907.  I  will 
take  voucher  number  six  as  an  example.  This  pur- 
ports to  be  signed  by  Albert  Peterson,  for  services 
rendered  of  the  amount  of  twenty  dollars,  from 
October  '5th,  1907,  to  October  14,  1907,  and  down  be- 
low that  is  the  signature  of  M.  P.  McCoy  approving 
the  same — is  that  a  genuine  or  fraudulent  voucher? 

A.  Fraudulent. 

Q.  You  signed  the  name  Albert  Peterson'?     [41] 

Q,  Then  you  approved  it,  with  your  own  signature, 
as  actually  rendered  to  the  Government  for  services  ^, 

A.  Yes,  sir. 

Q.  Now,  will  you  go  through  the  list  of  vouchers  I 
hand  you,  for  the  month  of  October,  1907,  and  state 
whether  or  not  they  correspond  with  the  voucher 
number  noted  on  the  margin  of  the  checks  for  that 
same  month — you  have  checked  over  these  vouchers 
for  the  various  months  covered  by  the  fraudulent 
checks  shown  as  Exhibit  ^'A"f        A.  Yes,  sir. 

Q.  These  vouchers  are  the  vouchers  referred  to  on 
the  margin  of  the  checks  f        A.  Yes,  sir,  they  are. 

Q.  How  often  did  you  send  these  vouchers  to  the 
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Department?        A.  Quarterly. 

A.  Every  three  months'?        A.  Yes,  sir. 

Q.  I  now  hand  you  another  document,  certificate 
for  the  month  of  October,  1907,  is  that  your  signa- 
ture, M.  P.  McCoy,  Examiner  of  Surveys  ? 

A.  Yes,  sir. 

Q.  That  refers,  does  it  not,  to  the  individual 
vouchers  that  you  have  just  examined  for  that 
month?        A.  Yes,  sir. 

Q\,  That  is  a  statement  that  you  sent  in  as  a  part, 
or  a  summary  of  the  quarterly  account  ? 

A.  Yes,  sir. 

Mr.  FISHBURNE.— I  now  offer  in  evidence,  as 
Plaintiff's  Exhibit  ^^B"  the  vouchers  just  testified 
to  by  the  witness  as  having  been  sent  in  by  him,  quar- 
terly, to  the  Department  at  Washington,  D.  C,  for 
the  following  months ;  October,  1907 ; 

Mr.  McCORD. — And  so  on.     I  object  to  each  of 

them  as  incompetent,  irrelevant  and  immaterial  and 

for  the  further  reason  that  they  show,  in  the  light  of 

the  witness'  testimony  that  they  are  all  fraudulent. 

[42] 
Mr.  FISHBURNE.— If  the  Court  please,  the  very 

basis  of  this  suit  is  that  the  checks  were  fraudulent 
and  as  a  circumstance  tending  to  rebut  any  evidence 
of  negligence  on  the  part  of  the  Department  at  Wash- 
ington, we  purpose  to  show  by  those  vouchers  that 
they  were  apparently  regular,  that  they  complied 
in  every  respect  with  the  departmental  regulations, 
practice  and  custom,  that  there  was  nothing  so  far  as 
the  conduct  of  M.  P.  McCoy's  accounts,  contents  of 
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his  accounts  and  reports  and  vouchers,  to  indicate  to 
the  Department  of  the  United  States  that  the  fraud 
was  heing  perpetrated  at  the  time. 

Mr.  McCORD.— I  don't  think  it  makes  any  differ- 
ence, your  Honor.  I  think  it  is  wholly  immaterial, 
irrelevant  and  incompetent  whether  he  sent  any 
vouchers  or  whether  he  didn't.  The  question  is  the 
liability  on  this  check. 

The  COURT. — I  will  sustain  the  objection  at  the 
present.  If  the  evidence  is  necessary  you  may  offer 
it  again  in  rebuttal. 

Mr.  FISHBUENE.— I  would  like  to  make  a  sug- 
gestion while  the  matter  is  fresh  in  your  Honor's 
mind.  That  is  this :  The  defendant  sets  up  in  one  of 
its  affirmative  defenses  that  if  the  Government  had 
been  as  careful  as  it  should  have  been  in  checking  up 
his  work  it  would  have  detected  this  fraud  at  once,  or 
at  least  after  the  first  report  was  sent  in.  Now,  the 
very  purpose  of  this  is  to  rebut  that  identical  charge. 
If  those  reports  were  regular  in  every  respect,  then 
there  was  nothing  to  put  us  upon  our  guard  or  notice. 
The  Court  will  allow  us  an  exception. 

The  COURT.— I  will  allow  an  exception.  If  the 
evidence  is  material  at  all,  it  is  material  in  rebuttal 
of  the  defendant's  defense. 

Mr.  FISHBURNE.— Very  well. 

Q.  Mr.  McCoy,  state  whether,  or  not,  it  is  true  that 
these  vouchers,  just  introduced  in  evidence,  were  in 
accordance  with  the  usual  and  regular  method  of 
handing  in  vouchers  that  was  in  use  between  vou  and 
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the  Department  at  the  time  that  they  were  sent  in. 

[43] 

Mr.  McCORD. — I  make  the  same  objection  to  that^ 
your  Honor. 

Mr.  FISHBURNE.— It  may  be  stricken  out  by 
consent. 

Q.  Is  there  anything  in  the — you  say  that,  along 
about  October,  1908,  the  Department  changed  this 
system  of  vouchers'? 

Mr.  McCORD.— What  do  you  mean  by  that? 

Mr.  FISHBURNE.— It  just  means  that  instead  of 
the  voucher  plan,  it  was  done  by  pay-rolls  system. 

Mr.  McCORD.— What  date  was  that  made? 

Mr.  FISHBURNE.— October  8,  1908. 

Q.  Examine  these  vouchers  for  October,  1908,  and 
see  if  that  was  the  new  or  the  old  system  that  was 
employed — 

Mr.  McCORD. — I  make  the  same  objection  to  that, 
your  Honor.  It  is  referring  to  the  vouchers  which 
were  not  admitted  in  evidence. 

The  COURT.— Objection  sustained. 

Mr.  FISHBURNE.— I  ask  an  exception. 

The  COURT.— Exception  allowed. 

Mr.  McCORD. — ^^These  same  questions  I  suppose 
will  all  go  out  there,  won't  they,  Mr.  McLaren? 

Mr.  FISHBURNE.— I  am  just  checking  it  down 
to  each  point.  You  better  ask  the  question  each 
time  and  have  the  Court's  ruling  on  it. 

Q.  That  is  for  sustenance?        A.  Yes,  sir. 

Q.  You  retained  the  individual  voucher  system  for 
supplies  and  material?        A.  Yes,  sir. 
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Q.  How  is  it,  Mr.  McCoy,  that  no  vouchers  are 
found  for  the  last  two  months'  issue  of  fraudulent 
checks,  that  is,  the  months  of  July  and  August, 
1909 — did  you  ever  send  in  any  vouchers  for  those 
two  months? 

The  COURT. — I  will  sustain  the  objection. 
Q.  It  is  true,  is  it  not,  that  the  vouchers  that  you 
sent  in     [44]     for  all  of  the  other  months  were  ap- 
parently regular  and  were   in   the  usual  form  and 
manner'? 

The  COURT.--Objection  sustained. 
Mr.  McCORD.— Q.  When  were  you  arrested? 
A.  September,  1900',  about  September  1st. 
Q.  You  say,  Mr.  McCoy,  that  you  sent  in  state- 
ments to  the  Department  quarterly,  will  you  examine 
these — referring,   Mr.   McCoy,   to   the  voucher  for 
October,  1908,  and  the  other  vouchers  covered  by  the 
fraudulent  period,  whom  did  you  say  these  vouchers 
were  sent  to? 

A.  To   the   Commissioner   of  the   General   Land 
Office. 

Q.  And  were  sent  quarterly?        A.  Quarterly. 
Q.  Now,  will  you  explain,  Mr.  McCoy,  what  these 
accounts  are,  which  I  hand  you,  and  which  are  signed 
by  M.  P.  McCoy,  special  disbursement  account? 
A.  That  is  an  account  current  for  the  quarter. 
Q.  Covering  the  period  from  October  1st,  1907,  to 
September  31st,  1907  ?        A.  Yes,  sir. 

Mr.  FISHBURNE.— Mr.  McCord,  that  should  be 
December  31st,  the  quarter  commencing  October  1st. 
Mr.  McCORD.— It  is  September  here. 
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Q.  When  you  sent  these  quarterly  account  current 
in  which  you  say  you  did  quarterly,  did  you,  or  did 
you  not,  transmit  with  them  the  individual  vouchers 
covering  that  same  period*?        A.  Yes,  sir. 

Q.  Take  the  next  one,  from  January  1st,  1908,  to 
March  31st,  1908,  is  that  your  signature? 

A.  Yes,  sir. 

Q.  The  same  is  true  as  to  that?        A.  Yes,  sir. 

Q.  The  same  is  true  as  to  all  the  vouchers  down 
to  a  certain  point?        A.  Yes,  sir.     [45] 

Q.  Now^,  calling  your  attention  to  the  account  cur- 
rent from  July  1st,  1908,  to  September  30th,  1908. 

A.  It  is  not  true  of  that  one.  That  is  not  the  same 
thing  I  had  in  mind. 

Q.  Take  up  the  one,  running  from  October  1st,  to 
December  31st,  1908,  and  examine  the  leaflets  on  the 
inside,  the  outline  of  expenditures,  the  first  item, 
October  31st,  is  the  pay-roll — that  was  the  pay-roll 
system?        A.  Yes,  sir. 

Q.  Now,  examine  all  of  these  quarterly  accounts 
current,  which  I  hand  you,  they  are  all  signed  by 
yourself,  are  they  not,  as  special  disbursing  agent? 

A.  Yes,  sir. 

Q.  These  were  sent  in  by  you  quarterly? 

A.  Yes,  sir. 

Q.  And,  so  far  as  their  form  is  concerned,  they 
were  in  due  and  proper  form  as  was  the  customary 
practice  of  the  Department?        A.  Yes,  sir. 

Q.  Did  these  vouchers  for  expenditures,  and  also 
the  pay-roll  vouchers  referred  to  in  each  of  these  ac- 
counts  current,   include   these   fraudulent    checks, 
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Exhibit  ^^ A" ^        A.  Yes,  sir. 

Mr.  McCORD.— Do  you  want  to  offer  those? 

Mr.  FISHBURNE.— Yes,  I  offer  in  evidence  now 
as  Plaintiff's  Exhibit  ^^C"  the  quarterly  accounts 
current  as  follows:  October  1st,  1907,  to  December 
31st,  1907;  January  1st,  1908,  to  March  31st,  1908; 
April  1st  to  June  30th,  1908;  and  so  on  down  to  June 
30th,  1909. 

Mr.  McCORD. — I  object  to  them  as  incompetent, 
irrelevant  and  immaterial. 

Mr.  FISHBURNE.— The  Court,  I  presume,  will 
make  the  same  preliminary  ruling? 

The  COURT.— The  same  ruling. 

Mr.  FISHBURNE.— Allow  us  an  exception. 

The  COURT.— Exception  allowed.     [46] 

Q.  Mr.  McCoy,  you  sent  in  no  quarterly  account 
for  the  period  after  June  30th,  did  you?      A.  No,  sir. 

Q.  The  quarterly  account  was  not  yet  due  at  the 
time  you  were  arrested,  is  that  the  reason? 

A.  Yes,  sir. 

Q.  Is  there  anything  on  the  face  of  these  quar- 
terly accounts,  or  upon  the  individual  vouchers  or 
pay-rolls  vouchers  that  indicates  any  irregularity,  or 
that  indicates  the  practice,  or  I  should  say  the  fraud- 
ulent practice  or  scheme  that  you  were  carrying  on? 

Mr.  McCORD. — I  object  to  that  as  calling  for  the 
conclusion  of  the  witness,  that  being  the  very  thing 
that  the  jury  is  to  pass  upon,  and  I  object  on  the 
further  ground  that  it  is  incompetent,  irrelevant  and 
immaterial,  and  not  the  best  evidence. 

Mr.  FISHBURNE.— It  raises  practically  the  same 
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question,  your  Honor,  as  to  the  regularity  of  the  re- 
ports he  was  sending  in. 

The  COURT. — Objection  overruled.  I  will  sus- 
tain that. 

Mr.  FISHBURNE.— Beg  your  Honor's  pardon. 

The  COURT.— I  will  sustain  the  objection. 

Mr.  FISHBURNE.— I  ask  an  exception. 

The  COURT.— Exception  allowed. 

Q.  State  what  that  paper  is. 

A.  An  account  current. 

Q.  For  the  period  ending  when? 

A.  September  30th,  1907. 

Q.  Beginning  July  1st,  1907?        A.  Yes,  sir. 

Q.  Any  fraudulent  items  included  in  that  account 
current?        A.  There  were. 

Q.  None  of  them  covered  by  these  checks — I  will 
change  the  form  of  that  question — is  that  the  usual 
form  for  the  quarterly  account  that  was  in  use? 

A.  Yes,  sir.     [47], 

Q.  Can  you  tell,  from  an  examination  of  it, 
whether  or  not  any  of  these  items  were  improperly 
allowed? 

A.  Not  from  an  examination  of  this  alone,  I  would 
have  to  have  the  checks  that  correspond  and  then  I 
could  tell. 

Mr.  FISHBURNE.— I  offer  Plaintiff's  Exhibit 
^^D,"  a  quarterly  account. 

Mr.  McCORD. — I  object  to  it  as  incompetent, 
irrelevant  and  immaterial  and  not  properly  iden- 
tified. 

Mr.  FISHBURNE.— That  is  offered,  your  Honor, 
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for  the  purpose  of  comparison  of  the  regular  quar- 
terly account  that  the  witness  was  sending  in  with 
the  fraudulent  one  covered  by  those  checks. 

The  COURT.— I  will  sustain  the  objection. 

Mr.  PISHBURNE.— I  ask  an  exception. 

The  COURT.— Exception  allowed. 

Q.  You  are  living  in  Spokane,  Mr.  McCoy? 

A.  Yes,  sir,  I  am. 

Cross-examination. 
(By  Mr.  McCORD.) 

Q.  How  long  did  you  say  that  you  occupied  the 
position  of  examiner  of  surveys  and  special  disburs- 
ing agent? 

A.  I  had  the  position  of  examiner  of  surveys  for 
about  nine  years,  and  during  four  or  five  years  of 
that  time  I  was  special  disbursing  agent. 

Q.  Prior  to  the  time  that  you  became  special  dis- 
bursing agent,  w^ho  attended  to  that  duty  of  dis- 
bursing ? 

A.  I  did  the  disbursing.  I  paid  the  expenses  of 
the  men  and  rendered  my  account  to  the  General 
Land  Office  and  was  reimbursed  by  check  from  the 
Interior  Department. 

Q.  Who  advised  you  in  the  first  instance? 

A.  The  Department  advised  me  in  the  first  in- 
stance, of  what  was  necessary. 

Q.  You  advanced  your  own  money? 

A.  Yes,  sir. 

Q.  After  that  time  you  adopted  the  system — 
[48] 
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Mr.  FISHBURNE.— You  don't  mean  that  he 
adopted  the  system,  the  office  adopted  the  system, 
of  course. 

Q.  After  you  became  disbursing  agent  and  also 
examiner  of  surveys,  I  will  ask  you  where  you  main- 
tained your  office,  if  you  had  one? 

A.  I  had  no  office. 

Q.  You  attended  to  the  surveys  in  Washington, 
Idaho  and  Montana?         A.  Yes,  sir. 

Q.  Did  the  Government  have  any  other  agent,  or 
assistant  but  you  in  the  transaction  of  this  busi- 
ness?       A.  No,  sir. 

Q.  Did  they  have  any  other  person,  or  individual 
or  agent  upon  the  ground  to  assist  you  in  doing  this 
work,  or  to  check  your  accounts? 

A.  Do  you  mean,  now,  assistants  who  I  employed 
myself? 

Q.  Employed  by  the  Government. 

A.  Well,  they  were  employed  by  me  for  the  Gov- 
ernment. 

Q.  Who  did  you  employ? 

A.  My  assistants  in  the  field? 

Q.  Yes,  sir. 

A.  Well,  I  supposed — I  employed  assistants  to  as- 
sist me  in  making  the  examination  of  the  surveys. 

Q.  Did  the  Government  employ  any  other  men  to 
aid  you?        A.  No,  sir. 

Q.  In  checking  your  accounts  as  special  disbursing 
agent — did  the  Government  check  your  accounts? 

A.  The  Department  have  special  distributing 
agents — their  usual  custom. 
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Q.  They  sent  men  to  Seattle  to  examine  them  or 
do  it  at  Washington? 

A.  At  the  General  Land  Office  at  Washington. 

Q.  Were  they  out  here,  at  any  time,  by  anybody? 

A.  Not  that  I  am  aware  of. 

Q.  How  did  they  detect  your  fraudulent  scheme? 
[49] 

A.  Mr.  Good,  I  forget  his  initials,  a  special  agent 
of  the  land  office,  discovered  it  there  in  Montana. 

Q.  You  were  not  checked  up  in  your  field  work,  or 
in  your  agents'  work  by  anybody  until  shortly  before 
you  were  arrested  during  the  whole  period  of  time 
that  you  were  in  the  service  of  the  Government,  is 
that  right?        A.  That  is  right. 

Q.  How  many  surveys  did  you  attend  to — about, 
in  a  general  way,  about  how  much  money  did  you 
expend  legitimately  in  the  service  of  the  Govern- 
ment between  1900'  and  1909? 

Mr.  FISHBURNE.— I  object  to  that  as  incompe- 
tent, irrelevant  and  immaterial  and  also  as  calling 
for  a  conclusion  of  the  witness. 

The  COURT.— The  objection  is  overruled. 

A.  I  don't  remember. 

Q.  Give  it  to  me  approximately. 

A.  Without  looking  up  the  records,  I  could  not 
say. 

Q.  In  the  year  1900,  when  you  went  to  work  for 
the  Government  in  the  capacity  of  examiner  of  sur- 
veys, until  the  time  of  your  arrest  in  1909,  state 
approximately  how  much  money  you  expended  le- 
gitimately for  the  Government,  how  much  per  year 
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would  you  estimate  it. 

Mr.  FISHBURNE. — I  make  the  same  objection. 

The  COURT.— The  objection  is  overruled. 

Mr.  FISHBURNE.— I  ask  an  exception  to  each  of 
those  rulings. 

The  COURT.— Exception  allowed. 

A.  Well,  I  could  not  approximate  it  without  look- 
ing over  my — 

Q.  Well,  about  how  much  business  were  you  doing 
— you  can  tell  about  how  much  you  would  do  in  a 
year — I  am  not  trying  to  trap  you  into  anything. 

A.  If  I  could  give  you  an  approximate  statement, 
I  would  gladly  do  so,  but  without  going  over  the 
records,  I  don't  see  how  I  could  do  so. 

Q.  As  much  as  five  thousand  dollars?     [50] 

A.  No,  sir. 

Q.  One  half  of  that,  twenty-five  hundred  dollars? 

A.  No,  sir,  nothing  like  that. 

Q.  One  thousand  a  year,  would  you  say? 

A.  The  very  outside  limit  would  be  one  thousand 
dollars,  I  should  say. 

Q.  At  any  time,  did  the  Government  send  any  one 
else,  so  far  as  you  know,  to  check  up  your  work  and 
see  whether  this  money  had  been  legitimately  ex- 
pended?       A.  No,  sir. 

Q.  You  have  misunderstood  the  question,  Mr. 
McCoy,  have  you  not  ? 

A.  It  is  only  a  surmise  on  my  part,  but  I  think 
there  was  a  survey  over  in  the  extreme  northeast  part 
of  Montana,  over  which  several  claimants  were  in 
litigation,  and  I  think  possibly  that  it  was  reported 
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that  I  had  not  been  on  the  ground  to  make  my  ex- 
amination. 

Q.  What  did  this  work  consist  of,  examining  of 
surveys  % 

A.  The  Grovernment  has  public  lands  throughout 
these  states  and  they  make  surveys  of  them. 

Q.  This  is  done  by  United  States  Deputy  Sur- 
veyors?       A.  Yes,  sir. 

Q.  For  the  Government?        A.  Yes,  sir. 

Q.  What  did  you  do? 

A.  Before  the  Government  would  accept  it,  I  was 
sent  into  the  field  to  make  an  examination  of  the 
survey,  whether  it  was  in  acceptable  form,  whether 
it  was  correctly  done. 

Q.  Did  you  go  out  and  run  the  lines  over  and 
resurvey  it? 

A.  I  was  to  approximate  ten  per  cent  of  the  lines 
run  by  the  party. 

Q.  As  much  as  ten  per  cent?        A.  Yes,  sir. 

Q.  You  were  supposed  to  hire  assistants  to  do 
that?        A.  Yes,  sir. 

•Q.  Surveyors?     [51]         A.  Yes,  sir. 

Q.  Now,  Mr.  McCoy,  you  have  identified  a  bunch 
of  checks  here.  Plaintiff's  Exhibit  ''A,''  how  do  you 
know  that  these  checks  are  the  ones  that  you  issued 
fraudulently — how  can  you  tell? 

A.  By  recognizing  my  handwriting. 

Q.  Every  one  is  a  different  one,  is  it  not? 

A.  Yes,  sir. 

Q.  And  each  individual  check  has  a  different  sig- 
nature— do  you  mean  to  tell  me  that,  from  an  exam- 
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ination  of  these  checks  that  you  can  tell  which  ones 

you  forged  and  which  ones  the  signatures  are  legal? 

Mr.  FISHBURNE.— I  object  to  the  question  as 
assuming  that  there  is  a  different  payee  for  each 
check,  which  is  not  the  case.  There  were  only 
twenty-nine  different  payees  in  the  checks,  your 
Honor,  but  the  checks  themselves  number  over  ap- 
proximately a  hundred. 

Mr.  McCORD. — I  think  the  question  is  a  proper 
question,  your  Honor,  to  show  how  he  got  at  this. 

Mr.  FISHBURNE.— I  withdraw  the  objection. 

A.  I  identify  these  from  my  own  signatures  on  the 
check. 

Q.  When  did  you  do  thaf? 

A.  At  the  time  the  check  was  issued. 

Q.  When  this  list — when  these  checks  were 
selected  out,  did  you  select  them?        A.  No,  sir. 

Q.  Who  did?        A.  I  couldn't  tell  you. 

Q.  Did  you  go  over  the  various  checks  that  had 
been  returned,  with  any  body  in  Washington  and 
assist  him  in  picking  the  forged  checks,  that  is, 
those  that  you  forged?        A.  No,  sir. 

Q.  You  did  not?        A.  No,  sir. 

Q.  You  have  only  made  a  cursory  examination  of 
these  checks  to-day,  have  you  not?     [52] 

A.  Yes,  sir. 

Q.  You  have  not  taken  up  each  one  individually 
and  gone  through  them?         A.  Yes,  sir,  each  check. 

Q.  Have  you  examined  the  signature  on  each  one? 

A.  Yes,  sir. 

Q.  I  would  just  like  to  have  you  tell  me  how  you 
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can  remember  five  years  after  each  one  of  these  was 

taken  which  are  genuine  and  which  are  not. 

A.  Well,  I  know  that,  during  the  time  that  these 
were  issued,  that  I  issued  nothing  but  fraudulent 
checks. 

Q.  Did  you  issue,  at  any  time  during  the  period 
from  1907  to  1909,  anything  but  fraudulent  checks — 
you  don't  mean  thaf? 

A.  None  except  those  that  were  payable  to  myself. 

Q.  From  1907  to  1909  you  did  nothing  then — you 
did  not  issue  a  single  check  that  was  valid? 

A.  Except  those  to  myself. 

Q.  Except  the  two  hundred  and  seventy  dollars  a 
month.        A.  Yes,  sir,  my  salary. 

Q.  Everything  else  was  fraudulent? 

A.  Yes,  sir. 

Q.  You  did  no  work? 

A.  I  was  doing  work,  but  instead  of  passing  checks 
to  the  parties  that  I  employed  in  the  field,  I  would 
pay  them  personally. 

Q.  How  much  did  you  pay  out  in  that  way? 

A.  I  am  unable  to  state. 

Q.  About  how  much  would  these  checks  amount 
to,  fifteen  thousand  dollars,  about  how  much  did  you 
expend  out  of  your  own  funds? 

A.  I  don't  think  I  could  even  approximate  it. 

Q.  Would  you  say  that  you  had  expended  five 
thousand,  one  third  of  that?        A.  No,  sir. 

Q.  About  four  thousand  dollars? 

A.  About  a  couple  of  thousand  dollars.     [53] 

Q.  You  have  no  way  of  arriving  at  that  estimate? 
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A.  No,  sir,  I  have  no  records. 

Q.  You  think  that  you  have  spent  about  a  couple 
of  thousand,  or  it  may  be  more? 

A.  It  may  be  more  or  it  may  be  less. 

Q.  It  may  have  been  as  high  as  five  thousand 
dollars? 

A.  I  don't  think  it  was  as  high  as  five  thousand. 

Q.  As  much  as  four  thousand? 

A.  I  don't  think  it  was  over  a  couple  of  thousand. 

Q.  What  were  you  doing — you  say  that  you  paid 
some  men  for  services  rendered,  and  that  you  paid  it 
out  of  your  own  money — do  you  know  of  any  of  the 
men  that  you  paid  it  to?        A.  No,  sir,  I  do  not. 

Q.  Can't  you  recall  any  of  them?        A.  No,  sir. 

Q.  What  work  did  they  do  for  which  you  paid 
them? 

A.  Some  were  chainmen  and  some  were  flagmen 
and  some  were  teamsters  and  some  of  them  were 
stage  drivers  and  some  of  them  livery-stable  people. 

Q.  You  did  go  over  onto  the  different  surveys,  dur- 
ing the  period  from  1907  to  1909,  to  September,  1909, 
you  did  carry  on  the  checking  of  these  surveys? 

A.  Only  a  part  of  them.     I  did  a  few  of  them. 

Q.  You  were  on  all  of  them,  were  you  not,  with  the 
exception  of  the  one  in  northern  Montana? 

A.  No,  sir. 

Q.  How  many  all  together? 

A.  I  am  unable  to  approximate.  The  records  of 
the  office  will  show,  and  I  could  not  even  approxi- 
mate without  having  those  records. 

Q.  You  made  up  reports  on  these  various  surveys 
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and  sent  them  in  to  the  Grovernment^        A.  Yes,  sir. 

Q.  These  reports  showed  that  you  had  run  the 
lines  on  at  least  ten  per  cent  of  the  surveys,  the 
deputy  surveyor's  work"?        A.  Yes,  sir.     [54] 

Q.  Is  that  rights        A.  Yes,  sir. 

Q.  You  mean  to  be  understood  that  you  did  run 
ten  per  cent?        A.  Yes,  sir. 

Q.  On  some  you  did  not  run  quite  ten  per  cent? 

A.  I  only  mean  to  approximate  it. 

Q.  You  actually  did  the  work  of  about  ten  per  cent 
of  the  most  of  them?        A.  No,  sir,  on  a  few  of  them. 

Q.  On  others  you  did  part  of  the  work  and  certified 
that  you  did  it  all.        A.  Yes,  sir. 

Q.  On  all  of  them,  with  the  exception  of  in  north- 
ern Montana,  you  did  some  work?        A.  No,  sir. 

Q.  What  others? 

A.  Well,  in  quite  a  majority  I  did  not  examine  in 
the  field  at  all. 

Q.  Didn't  do  any  field  work  at  all?        A.  No,  sir. 

Q.  You  had  nobody  do  it?        A.  No,  sir. 

Q.  You  cannot  tell  now  a  single  man  who  worked 
for  you,  that  you  paid,  between  1907  and  1909? 

A.  No,  sir,  not  a  single  man. 

Q.  Not  a  single  man?        A.  No,  sir. 

Q.  Where  did  you  keep  this  money,  at  Seattle? 

A.  No,  sir,  on  the  ground.  That  is,  wherever  I 
happened  to  be  making  examinations  of  surveys. 

Q.  What  sort  of  a  report  would  you  send  in  with 
the  vouchers,  would  you  draw  a  plat  showing  the 
survey? 
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A.  No,  sir,  I  would  send  in  the  field-notes  covering 
the  ground.     [55] 

Q.  You  would  send  in  the  field-notes  you  had  gotten 
from  the  deputy  surveyor's  work? 

A.  I  didn't  get  them  from  the  deputy  surveyor,  I 
got  them  from  the  Surveyor  General's  Office. 

Q.  You  used  the  same  notes  in  sending  them  in  ? 
A.  Yes,  sir. 

,Q.  If  you  had  done  the  work  individually,  they 
would  not  have  checked  with  the  work  in  the  Sur- 
veyor General's  Office,  would  they — if  you  had  made 
these  surveys  and  run  your  own  lines,  it  would  not 
have  checked  correctly  with  the  work  in  the  Surveyor 
General's  Office,  would  it?        A.  No,  sir. 

Q.  In  checking,  did  you  simply  try  to  run  over  the 
lines  made  by  the  deputy  surveyor  on  the  ground  and 
find  his  monuments?        A.  Yes,  sir. 

Q.  And  during  this  time,  a  period  of  two  years,  you 
simply  copied  the  notes  from  the  Surveyor  General's 
Office? 

A.  They  were  not  copied,  they  were  faked,  we 
made  our — 

Q.  They  were  taken  from  the  Surveyor  General's 
Office? 

A.  The  only  data  we  had  was  taken  from  the  Sur- 
veyor General's  Office. 

Q.  They  were  reproductions  of  his  notes  ? 

A.  No,  sir. 

Q:  You  went  to  the  Surveyor  General's  Office  and 
copied  them?        A.  Yes,  sir. 

Q.  Copied  them  as  they  were  shown  in  his  office? 
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A.  No,  sir;  but  I  would  not  send  in  notes  unless 
they  would  correspond  in  a  general  w^ay. 

Q.  You  would  modify  them  in  some  way? 

A.  Yes,  sir. 

,Q.  Well,  now,  then,  how  did  you  do  when  you 
actually  rerun  the  lines,  did  you  try  to  make  changes 
in  them  ? 

A.  No,  I  would  return  the  conditions  as  I  found 
them.  I  [56]  would  take  my  own  field-notes  and 
my  reports  would  be  exact  copies  of  my  own  field- 
notes. 

Q.  Wherever  you  found  the  monuments  made  by 
the  surveyor,  in  those  cases  the  notes  would  be  iden- 
tical, but  in  those  notes  that  you  faked  from  the  notes 
in  the  Surveyor  General's  Office — 

A.  So  far  as  the  monuments  and  as  to  the  topo- 
graphy, they  were  not  the  same. 

Q.  When  you  faked  the  notes  you  were  not  the 
same? 

A.  It  is  seldom  that  any  two  men  write  up  the  same 
notes  after  going  over  a  certain  line. 

Q.  Now,  then,  these  checks  that  you  draw,  where 
did  you  cash  them,  Mr.  McCoy  ? 

A.  At  different  places  around  over  the  country. 

Q.  Tell  me  how  you  would  do  it,  take  the  first 
check  for  Albert  Peterson,  for  twenty  dollars — 

A.  May  I  see  the  check,  please  ? 

(Exhibit  *^A"  shown  witness.) 

Q.  The  one  on  the  top  there,  the  back  of  the  check 
shows — 

Mr.  FISHBURNE.— For  the  benefit  of  the  jury, 
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the  check  referred  to  now  is  October,  1907,  the  first 

one. 

A.  That  I  cashed  it  through  the  National  Bank,  or 
the  Columbia  Valley  Bank  of  Wenatchee. 

Q.  Did  you  take  it  there  yourself?        A.  No,  sir. 

Q.  How  did  you  arrange  that  ? 

A.  I  sent  these  checks  to  this  bank,  under  the  name 
of  J.  D.King. 

Mr.  FISHBUKNE.— You  mean  this  particular 
check,  you  didn't  send  all  of  them'? 

A.  This  particular  check. 

Q.  J.  D.  King,  w^ho  was  he  ? 

A.  A  fictitious  name,  the  same  as  the  rest.  I  sent 
these  checks  to  the  Columbia  Valley  Bank  in  the  name 
of  J.  D.  King. 

Q.  BymaiH        A.  Yes,  sir.     [57] 

Q.  From  where  ? 

A.  From  the  points,  I  don't  remember  now. 

Q.  Did  the  bank  send  these  checks — 

A.  I  opened  up  an  account  with  the  bank  and  sent 
these  checks  for  collection. 
Q'.  You  opened  up  an  account  in  the  first  place? 

A.  On  this  particular  check  as  J.  D.  King. 

Q.  Did  you  go  there  to  open  it  ? 

A.  No,  sir,  by  mail.  I  sent  these  checks  by  mail  in 
the  first  place. 

Q.  You  opened  an  account  by  mail  ?       A.  Yes,  sir. 

Q.  Then  you  checked  it  out  in  the  same  name  ? 

A.  Yes,  sir. 

Q.  You  forged  the  name  of  King  to  these  checks  ? 

A.  Yes,  sir. 
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Q.  How  did  you  get  the  money — how  did  they  send 
it  to  you? 

A.  Then  this  was  checked  out  in  my  favor  by  this 
man  J.  D.  King,  this  fictitious  King. 

Q.  You  cashed  the  checks  in  that  way  and  sent  to 
you  by  mail  ?        A.  Yes,  sir. 

Q.  Were  you  ever  in  the  Seattle  National  Bank  ? 

A.  Yes,  sir. 

Q.  Do  you  remember  of  any  checks  paid  by  them  ? 

A.  Yes,  sir. 

Q.  How  did  you  manage  that? 

A.  Under  the  name  of  F.  M.  Clark. 

Q.  Did  you  open  an  account  under  that  name  ? 

A.  Yes,  sir. 

Q.  You  went  in  personally  ?        A.  Yes,  sir. 

Q.  You  would  go  in  there  and  deposit  them  your- 
self ?        A.  Yes,  sir. 

Q.  From  time  to  time  ?     [58]         A.  Yes,  sir. 

Q.  And  then  check  them  out  ?        A.  Yes,  sir. 

Q.  How  about  the  Mutual  National  Bank,  how  did 
you  manage  that  ? 

Mr.  McCORD. — ^Montana  National  Bank  it  means, 
I  suppose. 

Mr.  FISHBURNE.— Yes. 

A.  That  was  done  by  mail,  under  another  name. 

Q.  Where  from  ? 

A.  From  some  part  of  Montana,  wherever  I  hap- 
pened to  be.     I  was  at  different  points  in  Montana. 

Q.  Would  you  send  more  than  one  check  at  a  time  ? 

A.  Yes,  sir.     I  would  generally  send  the  bunch  for 
the  month. 
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Q.  And  have  them  placed  to  your  account? 

A.  Yes,  sir;  to  the  account  of  these  fictitious 
names. 

Q.  King?        A.  Yes,  sir,  or  Clark. 

Q.  Did  you  have  more  than  one  fictitious  name  ? 

A.  Yes,  sir;  the  first  was  J.  D.  King. 

Q'.  How  many  accoimts  did  you.  have  with  the 
various  banks — you  had  one  under  the  name  of  J.  D. 
King  and  one  Clark,  and  what  else? 

A.  That  is  all. 

Q.  And  this  was  done  under  these  two  names? 

A.  Yes,  sir;  as  I  remember. 

"Q.  Then  you  would  forge  the  name  of  King  on  the 
check  and  make  it  payable  to  your  order? 

A.  Yes,  sir. 

Q.  You  didn't  go  and  draw  the  money  yourself? 

A.  No,  sir.  It  was  sent  by  draft  to  me  at  Seattle, 
and  I  would  check  it  out  from  wherever  I  would  hap- 
pen to  be. 

Q.  When  did  you  open  the  account  with  the  Na- 
tional Bank  of  Commerce,  or  did  you  open  it?     [59] 

A.  The  National  Bank  of  Commerce,  I  opened  an 
account  there  when  they  adopted  this  disbursing 
agent  system. 

Q.  Did  you  have  the  opening  of  the  account  your- 
self, or  was  it  done  from  Washington  ? 

A.  The  deposit  was  made  there  from  Washing- 
ton, and  I  was  notified  of  the  fact. 

Q.  The  deposit  was  made  from  Washington? 

A.  To  my  credit. 

Q.  As  M.  P.  MfeCoy,  Special  Disbursing  Agent? 
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A.  Yes,  sir. 

Q.  This  was  how  the  account  was  opened  up  ? 

A.  Yes,  sir. 

Q.  You  were  directed  to  go  there  and  leave  your 
signature?        A.  Yes,  sir. 

Q.  You  went  there  and  left  your  signature  ? 

A.  Yes,  sir. 

Q.  And  you  drew  your  money  out  of  that  account 
for  various  purposes  connected  with  the  Govern- 
ment?       A.  Yes,  sir. 

Q.  Some  that  were  legitimate,  and  some  that  were 
not,  that  is  right,  is  it  not  ? 

A.  I  checked  that  money  out  through  other  banks. 

Q.  What— 

A.  That  is  on  checks  cashed  in  other  banks. 

Q.  You  drew  checks? 

A.  Yes,  sir,  and  cashed  the  checks. 

Q.  Every  one  of  these  checks  contains  your  gen- 
uine signature?        A.  Yes,  sir. 

Q.  And  all  of  these  in  this  bunch,  to  the  best  of 
your  knowledge,  are  fictitious?        A.  Yes,  sir. 

Q.  Is  there  anything  on  the  face  of  these  checks 
to  advise  or  indicate  the  fact  that  there  was  any- 
thing fraudulent  about  them,  was  there  ?     [60] 

Mr.  FISHBURNE.— Which  bank,  the  National 
Bank  of  Commerce? 

A.  No,  sir ;  they  are  regular  in  every  way. 

Q.  The  contents  and  endorsements  are  what  the 
law  required  to  be  put  upon  them? 

Mr.  FISHBURNE.— I  object  to  that  as  calling 
for  a  conclusion  of  the  witness. 
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The  COUET.— I  sustain  the  objection. 

Q.  That  is  on  all  of  them'?        A.  Yes,  sir. 

Q.  Did  you  put  the — I  notice  some  of  them  have  a 
voucher,  number  one  voucher  from  the  6th  to  the 
16th;  you  showed  these  vouchers  to  the  bank,  did 
you? 

A.  No,  sir;  these  vouchers  were  sent  with  my 
quarterly  report  to  the  land  office  at  Washington. 

Q.  You  put  in  these  all  of  the  pay-rolls  and  sus- 
tenance and  so  on — I  notice  that  some  of  them,  or  at 
least  I  thought  some  of  them  had  no — did  not  have 
vouchers  on  them  ? 

A.  The  last  ones,  several  of  them,  are  there  not? 

Q.  Some  of  these  in  April — in  August,  1909,  ex- 
amine these  for  August,  1909,  did  you  put  nota- 
tions"— 

Mr.  McCORD. — I  withdraw  that  question. 

Q.  Did  you  exhibit  your  pay-rolls  to  the  bank  ? 

Mr.  McCORD. — It  is  on  the  next  page. 

A.  No,  sir. 

Q.  I  see  these  checks,  one  bunch  of  them  seems  to 
have  been  paid  direct,  or  part  of  these  checks,  take, 
for  instance,  the  one  for  one  hundred  dollars,  to  J. 
D.  King,  the  check  is  dated  August  31,  1909,  for  one 
hundred  dollars,  number  13,  and  August  31, 1909,  for 
sixty-two  dollars,  in  fact  all  of  these  for  August, 
with  the  exception  of  one  or  two  seem  to  have  been 
drawn  direct  without  the  intervention  of  any  other 
bank,  were  they  not  ? 

A.  No,  sir,  these  were  paid  through  the  Seattle 
National  Bank  and  are  stamped  indistinctly  on  the 
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back  of  them  there. 

Q.  They  were  paid  through  the  Seattle  National 
Bank?     [61]         A.  Yes,  sir. 

Q.  Now,  you  referred  to  your  instructions  a  while 
ago,  from  the  Government,  they  authorized  you, 
when  this  deposit  was  put  there  to  sign  checks  for 
this  money  in  drawing  it  out,  did  it  not  ? 

Mr.  FISHBURNE.— I  object  to  that  question  as 
calling  for  a  conclusion  of  the  witness  and  not  the 
best  evidence  as  to  whether  the  letter  of  instructions 
authorized  him  to  sign  these  checks. 

(Discussion.) 

The  COURT.— I  will  overrule  the  objection. 

A.  Yes,  sir. 

Q.  You  had  authority  from  them  to  draw  checks  ? 

A.  Yes,  sir. 

Q.  You  showed  that  authority  to  the  bank,  I  pre- 
sume, you  must  have,  did  you  not'? 

A.  Yes,  sir,  I  showed  my  letter  of  instructions  to 
Mr.  Maxwell,  who  was  at  that  time  cashier  of  the 
bank. 

Q.  And  these  instructions  that  you  got,  you  just 
exhibited  them  to  him,  did  you  not?        A.  Yes,  sir. 

Q.  You  didn't  give  him  any  other  instructions? 

A.  No,  sir. 

Q.  Just  let  him  read  your  instructions? 

A.  Yes,  sir. 

Q.  The  bank  had  no  other  instructions,  except 
from  reading  your  letter  ? 

A.  I  don't  know,  but  I  presume —  ^ 
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Q.  I  don't  want  any  of  your  presumptions — you 
don't  know? 

A.  I  don't  know.  That  letter  instructed  me  to 
sign  checks  as  Special  Disbursing  Agent. 

Q.  No  limitation  was  placed  by  that  letter,  or  was 
placed  on  the  bank  by  that  letter,  to  paying  any 
checks  signed  by  you?        A.  No,  sir. 

Q.  There  were  no  conditions,  it  had  been  remitted 
direct  to  [62]  the  bank  to  take  your  signature, 
and  directing  you  to  draw  it  out  upon  your  signature, 
that  was  the  size  of  these  instructions,  was  it  not  ? 

A.  Yes,  sir,  the  purport  of  them. 

Q.  That  is  the  substance  ? 

A.  I  don't  remember  the  wording  exactly,  but  that 
is  the  substance  or  object  of  the  letter. 

Q.  To  advise  the  bank  that  you  had  authority  to 
draw  any  money  placed  to  your  credit  as  Special 
Disbursing  Agent  ? 

Mr.  FISHBUENE.— I  object  to  that  as  calling 
for  a  conclusion  of  the  witness  as  to  the  authority 
contained  in  the  letter. 

The  COUET. — I  overrule  the  objection. 

Mr.  FISHBURNE.— Exception. 

The  COUET.— Exception  allowed. 

A.  Yes,  sir. 

,Q'.  Now,  the  bank,  every  month,  rendered  you  a 
statement  of  your  account,  did  it  not? 

A.  Yes,  sir. 

Q.  And  the  vouchers,  or  the  checks  that  you  had 
used  were  not  returned  to  you  ?        A.  No,  sir. 

Q.  A  list  of  them  was  returned  to  you  in  a  state- 
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ment  of  account  ?        A.  Yes,  sir. 

Q.  Also  the  vouchers  themselves  and  a  statement 
were  sent  to  the  Department  at  Washingon  by  the 
bank — that  is,  the  checks  were  sent  to  Washington? 

A.  I  don't  know. 

Q.  You  don't  know  what  the  custom  was*? 

A.  I  presume  they  were  but  I  had  no  means  of 
knowing. 

Q.  Your  account  was  balanced  up  every  month? 

A.  Every  quarter,  yes,  sir. 

Q.  Every  month?         A.  No,  sir. 

Q.  Was  it  every  quarter? 

A.  Every  quarter.     [63] 

Q.  The  cancelled  checks  were  sent  to  Washington 
— you  understand  that  it  is  customary  to  send  them  to 
Washington?        A.  Yes,  sir,  I  do  now. 

Q.  These  checks,  so  far  as  you  know,  were  all  sent 
to  Washington  at  least  every  three  months  ? 

A.  Yes,  sir,  I  presume  they  were. 

Q.  So  that  your  account  was  balanced  up  every 
month  between  you  and  the  bank  ?        A.  Yes,  sir. 

Q.  The  bank  rendered  you  a  statement  every 
month?        A.  Yes,  sir. 

Q.  They  didn't  wait  until  the  end  of  the  quarter, 
but  rendered  it  every  month  to  you  ?        A.  Yes,  sir. 

Q.  They  didn't  render  any  to  the  Department  at 
Washington?        A.  I  don't  know,  I  am  sure. 

Q.  Did  the  Government,  prior  to  September,  1909, 
ever  make  any  complaint  or  criticism  of  your  acts  or 
your  dealings  with  the  Government  in  regard  to 
these  examinations  of  surveys  ?        A.  No,  sir. 
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Q.  They  never  offered  any  criticism  at  all  of  any 
kind*? 

A.  Oh,  once  in  a  while  there  would  be  some  item 
suspended  for  explanation,  as  for  instance  a  tele- 
gram, a  copy  of  which  would  have  to  be  sent. 
Where  I  had  failed  to  send  a  copy,  or  something  like 
that,  or  some  clerical  error. 

Q.  As  I  understand  it,  you  sent  in  until  October, 
1908,  you  sent  in  to  the  Department  at  Washington 
vouchers  for  everything  that  you  expended  f 

A.  Yes,  sir. 

Q.  Purporting  to  be  signed  by  the  men  who  had 
done  the  work  or  furnished  the  supplies'? 

A.  Yes,  sir. 

Q.  That  is  true,  is  it  not?  A.  Yes,  sir.     [64] 

Q.  These  were  sent  in  monthly,  were  they  not  ? 

A.  Prior  to  the  adoption  of  the  Special  Disbursing 
Agent,  yes,  sir. 

Q.  After  the  adoption  of  the  Special  Disbursing 
Agent  scheme,  they  were  sent  how  often'? 

A.  Quarterly. 

Q.  When  was  the  disbursing  agency  feature 
adopted? 

A.  I  think  after  the  first  of  October,  1908.  That 
is  when  we  began. 

Q.  After  the  account  was  opened  up  in  the  bank 
in  your  name  as  Special  Disbursing  Agent  and  as 
examiner  of  Surveys,  from  that  time  you  sent  in  your 
vouchers  quarterly  ?        A.  Yes,  sir. 

Q.  And  continued  to  do  that  until  October,  1908, 
did  you? 
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A.  I  continued  to  do  that  until  my  arrest  in  1909, 
September,  1909. 

Q.  You  sent  in  the  vouchers,  as  well  as  the  pay- 
rolls'? 

A.  No,  sir,  sent  in  the  pay-rolls  after  we  adopted 
that  plan. 

Q.  October,  1908? 

A.  Yes,  sir,  prior  to  that  time  sent  in  vouchers. 

Q.  You  continued  to  send  in  pay-rolls  quarterly 
after  October,  1908?        A.  Yes,  sir. 

Q.  So  that  throughout  the  whole  history  of  these 
transactions,  from  the  time  you  opened  the  account 
in  the  Bank  of  Commerce,  until  you  were  arrested, 
you  sent  in,  every  three  months,  vouchers  for  every 
dollar  you  claim  to  have  expended?        A.  Yes,  sir. 

Q.  These  vouchers  were  used  until  October,  1908? 

A.  Yes,  sir. 

Q.  After  October,  1908,  the  labor  and  services 
w^ent  in  under  the  pay-roll  ?        A.  Yes,  sir. 

Q.  You  continued  to  have  each  member  of  the  pay- 
roll sign  that  voucher?         A.  Yes,  sir.     [65] 

Q.  They  signed  the  pay-roll,  each  member  that  you 
claimed  pay  for  services? 

A.  They  signed  the  pay-roll,  yes,  sir. 

Q.  Other  services  were  on  independent  vouchers  ? 

A.  Yes,  sir. 

Q.  That  was  up  to  the  time  of  your  arrest? 

A.  Yes,  sir. 

Q.  The  Government,  at  all  times  then,  from  1907 
up  until  the  time  of  your  arrest  on  September  1st, 
1909,  had  these  vouchers  in  its  possession  ? 
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A.  Yes,  sir. 

Q.  Now,  the  Government  could,  very  easily,  by 
sending  men  out  to  check  up  the  ground  work  and 
field  work  have  ascertained  that  you  had  never  been 
over  it,  could  they  not  ?        A.  Yes,  sir. 

Q.  And  that  is  the  way  that  they  finally  stumbled 
onto  the  illegal  practice  *?        A.  Yes,  sir. 

Q.  Or  it  was  an  easy  matter,  was  it  not,  to  have 
found  out  from  the  people  in  the  vicinity  that  you 
had  not  done  this  work,  was  it  not,  Mr.  McCoy  ? 

A.  Except  in  the  sparsely  settled  districts. 

Q.  If  they  had  made  any  investigation  at  all,  or 
if  they  had  enquired  for  any  of  these  men  you  claim 
to  have  paid  money  to,  they  could  have  ascertained 
that  the  men  could  not  have  been  produced "? 

A.  Yes,  sir. 

Q.  So  that  by  the  simplest  sort  of  an  investigation 
they  could  have  found  out  that  there  were  no  such 
people  in  existence  as  those  whose  names  you  had 
given  ?        A.  Yes,  sir. 

Q.  Did  they  ever  inquire  from  you,  as  to  the  men 
who  composed  these  accounts,  as  to  their  residence 
or  postoffice  address  of  any  of  these  individuals  to 
whom  you  claim  to  have  paid  money?     [66] 

A.  I  think  each  voucher  shows  the  postoffice  ad- 
dress of  each  man  who  signed  the  voucher. 

Q.  And  all  of  these  were  fictitious  and  there  was 
no  such  person  at  that  place  ?        A.  No,  sir. 

Q.  And  a  letter  addressed  to  them  would  have  been 
returned  uncalled  for  ?        A.  Yes,  sir. 

Q.  I  don't  want  to  embarrass  you,  Mr.  McCoy,  but 
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I  want  to  ask  you  the  question  because  I  think  it  is 
necessary — when  were  you  arrested  and  where? 
A.  It  was  about  the  first  of  September,  1909. 
Q.  Where  were  you  arrested? 
A.  At  the  Lincoln  Hotel  at  Seattle. 
Q.  With  what  offense  were  you  charged  ? 
A.  The  offense  of  embezzlement  of  Government 
funds. 

Q.  Of  what  particular  embezzlement  were  you 
charged  with?        A.  I  don't  remember. 

Mr.  FISHBUENE.— I  will  stipulate  that  he  was 
indicted,  arrested  and  sentenced  for  embezzlement 
covered  by  the  checks  shown  in  Exhibit  ^^  A." 

Mr.  McCORD. — You  said  you  would  produce  the 
indictment. 

Mr.  FISHBUENE.— Do  you  want  the  indictment 
now? 

Wr,  McCORD. — No,  you  can  put  it  in.  The  in- 
dictment will  be  introduced  showing  the  charge 
against  him. 

A.  Do  you  know  what  particular  checks  made  up 
those  you  were  arrested  for  embezzling  on?  What 
the  particular  funds  were? 

A.  I  don't  remember.  I  was  rather  embarrassed 
at  the  time  the  indictment  was  read  to  me,  and  I 
don't  remember. 

Q.  You  were  sentenced  in  Seattle  ? 
A.  In  Tacoma. 

Q.  Were  you  tried?        A.  No.     [67] 
Q.  You  pleaded  guilty  to  the  indictment  and  yon 
say  that  you  don't  know  what  was  in  it? 
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A.  No,  sir,  I  don't  remember  now. 

Q.  You  are  now  out  on  parole? 

A.  No,  sir,  I  am  at  liberty,  my  parole  expired  on 
the  19th  of  last  month. 

Q.  So  you  are  completely  freed? 

A.  Yes,  sir. 

Q.  You  are  not  pardoned?        A.  No,  sir. 

Q.  So  that  your  civil  rights  have  not  been  re- 
stored?       A.  No,  sir. 

Q.  Did  you  not  make  any  application  in  person? 

A.  No,  sir.  I  made  an  application  for  a  parole 
and  it  was  granted. 

Qi.  Mr.  McCoy,  I  will  have  to  go  into  those  a  little 
more  in  detail,  as  I  don't  know  how  all  of  these  dif- 
ferent names  here,  that  is  the  names  of  H.  M.  Ben- 
son, A.  C.  Jenkins,  Charles  Paine,  George  K.  Cooper, 
E.  M.  Bassett,  Joe  Mikel,  A.  J.  Whitney,  F.  W.  Mc- 
Culley,  George  D.  Cook,  F.  M.  Clark  and  J.  D. 
King,"— 

Mr.  FISHBURNE.— Those  are  the  names  re- 
ferred to  in  the  checks — ^^all  covering  the  month  of 
August,  1909,  I  want  you  to  tell  me,  if  you  can,  how 
you  can  go  through  those  and  tell  now,  after  the 
elapsing  of  five  years,  which  ones  of  these  signatures 
are  fraudulent,  and  which  are  not,  or  that  all  of  them 
are — I  ask  you  whether  you  can  do  that  from  any  in- 
dependent examination  of  the  signatures,  as  they 
now  appear,  or  can  you  tell  only  because  you  were 
not  doing  any  work  during  this  period  of  time  ? 

A.  I  could  not  identify  these  from  these  fictitious 
signatures,  but  I  can  identify  them  from  my  own 
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signature  having  issued  the  cheeks. 

Q.  Well,  your  signature  does  not  appear  on  any  of 
those  checks — that  is  the  signature  of  M.  P.  McCoy, 
except  as  the  drawer  of  the  check?     [68] 
A.  That  is  all. 

Q.  Can  you  independently  say  that  all  of  these 
names  placed  on  these  checks  and  made  by  you,  can 
you  tell  now  from  an  examination  of  those  signatures 
at  this  time — I  don't  see  how  it  is  possible — tell  me 
whether  if  you  didn't  have  these  passed  up  to  you,  and 
without  any  other  information,  whether  you  could 
tell  whether  these  were  forgeries  ? 

A.  No,  sir,  it  would  be  impossible  for  me  to  tell. 

Q.  If  you  saw  the  checks  you  could  not  tell  that 
they  were  forgeries,  except,  as  you  say,  between  1907 
and  1909,  you  say  that  you  did  not  issue  any  legiti- 
mate checks  ?        A.  Yes,  sir. 

Q.  That  is  the  only  way  you  can  tell  ? 

A.  Yes,  sir. 

Q.  That  is  also  true  of  the  vouchers,  is  it  not,  you 
could  not  tell  that  these  were  forgeries  on  the  vouch- 
ers from  an  inspection  of  the  vouchers  at  this  time  ? 

A.  Yes,  sir. 

Q.  Howl 

A.  Simply  by  knowing  that  they  were  fraudulent. 

Q.  I  say  by  an  examination  of  the  voucher  itself, 
independent  of  your  personal  knowledge,  you  could 
not  tell,  it  would  be  an  impossibility  ?        A.  No,  sir. 

Q.  Now,  Mr.  McCoy,  are  you  not  mistaken  in  say- 
ing that,  from  1907,  the  date  of  the  first  of  these 
checks,  October  14,  1907,  to  September  30,  1909,  two 
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years  that  you  did  not  issue  a  single  genuine  check  ? 

A.  Not  as  against  the  National  Bank  of  Commerce. 

Q.  How  do  you  know  that  ?  You  transacted  busi- 
ness and  had  men  in  your  employ,  and  were  paying 
them  from  some  source  or  other,  now  is  it  not  pos- 
sible that  some  of  these  checks  that  you  drew  were 
payable  for  a  legitimate  purpose  and  to  the  men  who 
earned  the  money?        A.  No,  sir. 

Q.  Why  do  you  say  that?     [69] 

A.  Because  whenever  I  incurred  expenses  in  the 
field  I  paid  it  to  the  individuals  themselves,  and  in 
order  to  carry  this  thing  through  I  would  issue 
checks  against  the  National  Bank  of  Commerce  but 
only  those  that  were  fictitious. 

Q.  What  work  were  you  doing  from  October,  1907, 
to  September  30,  1909,  what  particular  surveys  were 
you  examining? 

A.  Surveys  in  the  States  of  Washington,  Idaho 
and  Montana.  The  records  would  show  the  title  of 
each  survey  that  is  to  whom  contracts  were  let,  but 
who  they  were  now,  I  cannot  recollect. 

Q.  You  are  sure  that  you  never  drew  any  checks 
in  their  favor  on  the  National  Bank  of  Commerce  ? 

A.  I  am  sure  of  that. 

Q.  But  you  used  the  money  that  you  got  from  the 
National  Bank  of  Commerce  in  paying  them? 

A.  Yes,  sir,  except  those  payable  to  myself. 

Q.  The  money  that  you  got  on  these  fraudulent 
checks  you  used,  in  part,  to  pay  these  men  ? 

A.  Yes,  sir. 

Q.  How  much  you  have  no  means  of  knowing  ? 
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A.  No,  sir. 

Q.  Otherwise  that  it  is  from  one  to  four  thousand 
dollars? 

A.  Yes,  sir,  somewhere  within  those  sums. 

Q.  But  you  did  render  services  to  the  Government, 
valuable  services,  during  that  period,  did  you  not  in 
examining  these  surveys  ?        A.  Yes,  sir. 

Q.  And  employed  men  to  assist  you  in  getting  the 
information  you  did  furnish  the  Government  ? 

A.  Yes,  sir. 

Q.  And  you  did  have  men  employed  by  you  in  ex- 
amining surveys  for  the  Government? 

A.  Yes,  sir. 

Q.  I  would  like  to — if  you  can  give  me  some  more 
correct  information  as  to  the  amount  of  money  you 
spent  on  each  particular  survey,  the  number  of  men 
you  would  employ  and  [70]  I  would  like  to  have 
you  try  to  recall,  Mr.  McCoy,  about  how  much  money 
you  spent  legitimately  from  1907  to  1909,  that  you 
paid  for  out  of  funds  that  you  carried  in  this  bank. 

Mr.  FISHBURNE.— Q.  Is  it  your  testimony,  Mr. 
McCoy,  that  the  actual  services  which  you  did  pay 
for  during  this  period,  were  paid  out  of  these  fraudu- 
lent checks,  or  did  you  put  in  a  personal  check  to 
pay  for  these  services? 

A.  I  got  this  money  individually. 

Q.  Out  of  the  proceeds  of  your  personal  checks  ? 

A.  I  paid  them  with  my  own  money. 

Q.  I  want  to  get  this  clear — during  the  time  that 
these  fraudulent  checks  were  sent  in  by  you,  you  also 
sent    in  checks    payable  to    yourself  for    different 
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amounts,  did  you  not?        A.  Yes,  sir. 

Q.  Was  it  out  of  these  checks,  payable  to  yourself, 
that  you  paid  the  men  that  you  had  employed,  or 
did  you  pay  these  men  out  of  the  proceeds  of  these 
fraudulent  checks  ? 

A.  I  paid  them  with  my  own  money.  How  I  ob- 
tained that  money,  I  obtained  part  of  it  by  my  own 
salary  and  over  time  and  part  of  the  money  I  got 
from  the  fraudulent  checks. 

Q.  You  kept  all  of  this  money  in  the  bank? 
A.  Yes,  sir. 

Q.  The  National  Bank  of  Commerce  ? 
A.  Yes,  sir. 

Q.  When  you  got  money  from  these  fraudulent 
checks  and  legitimate  money,  you  put  them  all  to- 
gether in  one  account  ?        A.  Yes,  sir. 

Q.  Whether  it  was  from  one  source  or  the  other, 
part  was  from  fraudulent  sources  and  part  from 
other  sources  ?        A.  Yes,  sir. 

Q.  You  could  not  tell  which?        A.  No,  sir. 
Q.  You  have  no  doubt  but  that  you  paid  out  from 
one  to  four  thousand  dollars  for  the  Grovernment  in 
this  way?        A.  Yes,  sir.     [71] 

Q.  Most  of  it  came  from  the  fraudulent  checks, 
because  there  were  more  of  them  ?        A.  Yes,  sir. 

Q.  So  that  you  would  say  that  the  biggest  part  of 
what  you  did  pay  necessarily  came  from  the  money 
that  you  got  on  these  fraudulent  checks,  that  is  the 
legitimate  conclusion,  is  it  not? 

A.  Well,  the  amount  was  so  small  that  I  was  pay- 
ing out,  compared  with  what  I  was  getting  in,  that 
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I  would  not  have  any  means  of  knowing  where  it  did 

come  from. 

Q.  It  was  all  mixed  together^        A.  Yes,  sir. 

Q.  The  money  which  you  did  use  to  pay  these  legiti- 
mate expenses  and  labor  was  money  paid  out  of  your 
own  personal  bank  account  into  which  you  had  put 
the  money  realized  from  these  fraudulent  checks  ? 

A.  Yes,  sir. 

Q.  That  is  right,  is  it  nof?        A.  Yes,  sir. 

Q.  Now,  take,  for  instance,  the  surveys  for  the  year 
1907,  can  you  tell  where  you  examined  one — j^st 
recollect  one  where  you  did  any  work  on  it  ? 

A.  Without  having  the  records  before  me,  I  could 
not  tell  that. 

•Q.  It  is  possible,  is  it  not,  that  you  have  paid  out 
more  than  four  thousand  dollars? 

A.  No,  sir,  I  should  not  estimate  it  any  higher  than 
that. 

Q.  You  think  that  four  thousand  is  the  maximum  ? 

A.  Yes,  sir. 

Q.  Would  you  consider  that  approximately  the 
sum? 

A.  I  should  say  a  couple  of  thousand.  It  might 
have  been  more  or  it  might  have  been  less. 

Q.  It  might  have  been  as  much  as  four  thousand. 

A.  It  might  have  been  over  two  thousand. 

Q.  The  last  one  of  these  vouchers  was  sent  on  Sep- 
tember 30,  1907 '.     [72] 

A.  No,  sir,  the  last  one  went  in — 

Q.  June  30,  1909. 

A.  Yes,  sir,  June  30,  1909. 
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Q.  You  didn't  send  in  any  after  that? 
A.  No,  sir. 

Q.  But  you  drew  quite  a  number  of  checks  after 
that,  did  you  not? 

A.  Yes,  sir,  I  drew  checks  at  the  end  of  July  and 
to  the  end  of  August. 

Q.  Did  you  keep  any  account  in  any  other  bank 
than  the  National  Bank  of  Commerce  as  Special  Dis- 
bursing Agent  ?        A.  No,  sir. 

Q.  Did  the  Government  not  receipt  to  you  for  these 
various  accounts  that  you  sent  in  ? 

A.  No,  sir,  it  was  not  their  practice,  but  they  did, 
however,  at  the  end  of  the  year  send  me  a  statement 
from  the  auditor  of  the  interior  department  of  my 
account  and  including  the  account  for  the  past  year. 
Q.  They  verified  your  account  at  the  end  of  1907, 
did  they  ?        A.  Yes,  sir. 

Q.  And  verified  it  at  the  end  of  1908? 
A.  Yes,  sir. 

Q.  Tell  you  it  was  correct  ? 

A.  Yes,  sir,  letters  were  sent  me  from  the  Auditor 
of  the  Interior — from  the  Auditor  of  the  Treasurer 
of  the  Interior  Department  and  sent  me  these  state- 
ments, at  the  end  of  these  periods,  stating  that  my  ac- 
count had  been  examined  and  found  correct,  or  that 
there  were  some  slight  discrepancies  and  that  they 
needed  correction,  or  something  of  that  kind. 

Q.  What  officer  of  the  National  Bank  of  Com- 
merce, did  you  do  your  business  with,  Mr.  Maxwell  ? 
A.  It  was  the  young  man  who  had  charge  of  the 
disbursing  of  the  Government  funds  in  the  rear  of 
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the  office,  I  don't  remember  his  name,  in  fact  I  never 

knew  his  name.     He  was  one  of  the  bank  tellers. 

Q.  Ever  do  business  with  Mr.  Backus  *?     [73] 

A.  No,  sir. 

Q.  Did  you  ever  do  business  with  Mr.  Stacey  ? 

A.  No,  sir. 

Q.  Did  you  ever  do  any  business  with  Mr.  Seewell? 

A.  No,  sir. 

Q.  Mr.  Maxwell,  you  did  show  him  your  creden- 
tials?       A.  Yes,  sir. 

Q.  Did  you  turn  your  signature  over  as  Special 
Disbursing  Agent?        A.  Yes,  sir. 

Q.  And  your  written  instructions  were  to  show 
your  orders  to  the  bank,  were  they  ? 

A.  I  cannot  recall  exactly,  but  I  was  notified  of 
this  sum  being  placed  to  my  credit  in  this  bank. 

Q.  You  were  authorized  to  draw  it  out  on  your 
signature  ? 

Mr.  FISHBUENE.— I  object  to  that,  your  Honor, 
as  calling  for  a  legal  conclusion  of  the  witness. 

(Discussion.) 

The  COURT. — I  overrule  the  objection. 

Mr.  FISHBUENE.— Exception. 

A.  Yes,  sir. 

Q.  You  showed  that  to  the  bank  ?        A.  Yes,  sir. 

Q.  You  didn't  tell  them  anything  about  your  being 
unlimited  in  your  power  to  draw  that  money  ? 

A.  No,  sir,  I  simply  showed  them  my  letter. 

Q.  The  letter   didn't   contain  any  limitations  on 
your  powers  ?        A.  No,  sir. 

Q.  It  was  an  unconditional,  authority  ? 
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A.  Yes,  sir,  I  think  the  checks  were  to  be  signed 
by  myself  as  Special  Disbursing  Agent. 

Q.  With  that  exception  there  was  no  limitation? 

A.  No,  sir. 

Q.  There  was  no  limitation  on  the  authority  of  the 
bank  to  pay  you  money  ?     [74] 

Mr.  FISHBURNE.— Same  objection,  your  Honor. 

The  COURT.— Objection  overruled. 

Mr.  FISHBURNE.— Exception. 

The  COURT.— Exception  allowed. 

A.  No,  sir.  The  letter  gave  me  authority  to  draw 
it  out  myself  on  my  own  order,  but  I  don't  think  I 
could  have  drawn  any  checks  under  that  authority 
payable  to  myself. 

Q.  It  didn  't  say  anything  about  it  at  all  ? 

A.  Well,  I  was  to  draw  this  money  as  Special  Dis- 
bursing Agent  and  I  don't  remember  that  it  limited 
me  at  all. 

Q.  You  don't  think  that  anything  was  stated  as  to 
any  limitation  at  all  ? 

A.  I  don't  think  that  there  was  any  limitation 
stated. 

Q.  When  you  say  that  you  don't  think  that  you 
could  draw  checks  in  favor  of  your  own  order,  you 
are  getting  that  from  information  other  than  that 
contained  in  the  letter?        A.  Yes,  sir. 

Q.  There  was  nothing  in  the  contents  of  that  letter 
that  indicated  that  you  could  not  draw  it  in  your  own 
favor  ? 

A.  No,  sir,  not  that  I  can  remember. 
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Redirect  Examination. 
(By  Mr.  FISHBURNE.) 

Q.  When  were  you  paroled  out,  Mr.  McCoy? 

A.  March  15th,  last. 

Q.  March  15,  1911?        A.  Yes,  sir. 

Q.  You  have  been  steadily  employed  in  the  city  of 
Spokane  for  how  long?        A.  Since  June  15th. 

Q.  For  what  firm  ? 

A.  W.  A.  Richards,  architects. 

Mr.  McCORD.— That  ought  to  be  Ritchie. 

Mr.  FISHBURNE.— Ritchie,  yes. 

Q.  Since  when?     [75]         A.  June  15, 1911. 

Q.  You  have  never  had  any  difficulty  or  trouble 
with  the  Government  before  this  transaction  of  the 
fraudulent  checks  during  all  the  time  you  worked? 

A.  I  never  had  any  trouble  with  anybody,  the  Gov- 
ernment, or  anybody  else. 

Q.  Under  your  authority  from  the  Government 
you  had  no  authority  to  pay  out  money,  or  draw 
checks  against  the  account,  except  in  payment  of 
legitimate  bills? 

Mr.  McCORD. — I  object  as  incompetent,  irrele- 
vant and  immaterial,  and  asking  for  an  interpreta- 
tion of  a  question  of  law  by  the  witness. 

Mr.  FISHBURNE. — I  think  that  is  proper,  your 
Honor,  in  view  of  the  questions  asked  upon  cross- 
examination. 

Mr.  McCORD. —  (Reading:)  ''Under  your  au- 
thority from  the  Government,  you  had  no  authority 
to  pay  out  money,  or  draw  checks  against  the  ac- 
count, except  in  payment  of  legitimate  bills  ? ' '     Now, 
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that  is  the  very  question  here,  your  Honor.  I  object 
to  it  as  incompetent,  irrelevant  and  immaterial  and 
asking  for  a  conclusion  and  asking  for  the  interpreta- 
tion of  the  contract,  what  his  authority  was. 

The  COURT.— I  sustain  the  objection. 

Mr.  PISHBURNE.— An  exception. 

The  COURT.— Exception  allowed. 

Mr.  McCORD.— (Reading:)  ^^When  you  told  Mr. 
McCord  that  your  letter  of  instructions'^ — 

Mr.  PISHBURNE.— That  goes  with  the  same  rul- 
ing.    Turn  over  to  the  next  page. 

Mr.  McCORD.— The  next  page. 

Mr.  PISHBURNE.— Begin  next  at  the  second 
question  on  page  50. 

Mr.  McCORD. — The  second  question? 

Mr.  PISHBURNE.— Yes. 

Q.  During  the  time  covered  by  these  checks,  you 
were  not  doing  much  of  any  work — were  you  doing 
anything  in  April,  1908,  do  you  recollect  being  over 
at  Great  Palls,  Montana?     [76] 

A.  I  don't  remember  anything  specially. 

Q.  I  hand  you  four  vouchers,  numbered  fifteen, 
sixteen,  seventeen  and  eighteen,  commencing  April, 
1908,  to  J.  D.  King,  A.  M.  Anderson,  P.  M.  Clark  and 
Fred  Evans,  state  whether  these  were  fraudulent. 

A.  Yes,  sir. 

■Q.  You  received  the  money  on  these  vouchers  ? 

A.  Yes,  sir. 

Mr.  McCORD. — I  make  the  same  objection  to  that, 
if  your  Honor  please.  I  object  to  it  as  irrelevant, 
incompetent  and  immaterial. 
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Mr.  FISHBURNE.— I  ofeer  in  evidence  now  these 
vouchers,  Plaintiff's  Exhibit  ^^E,"  being  Nos.  15,  16, 
17  and  18,  upon  this  theory :  it  developed  on  cross- 
examination  by  Mr.  McCord  that  there  was  a  possi- 
bility, at  least  a  theory  that  part  of  the  proceeds  of 
these  fraudulent  checks  might  have  inured  to  the 
benefit  of  the  Government  in  payment,  as  the  witness 
testified,  in  cash  to  the  men  whom  he  had  employed 
during  the  period  covered  by  the  checks.  I  now  offer 
to  show  by  these  exhibits  that  in  addition  to  monies 
received  by  him  from  the  fraudulent  checks,  he 
handed  in  vouchers  which  I  now  offer  in  evidence, 
covering  a  portion  of  the  same  fictitious  persons, 
Anderson,  Clark,  King  and  the  rest  of  them.  My 
position  is  clear.  Counsel  contends  and  will  contend 
I  presume  from  the  line  of  cross-examination  de- 
veloped that  even  although  the  money  was  all  ob- 
tained irregularly  and  fraudulently  from  the  bank, 
yet  if  as  a  matter  of  fact  he  applied  a  part  of  that 
money  to  the  payment  of  actual  bills,  that  they  are 
entitled  to  show  that,  as  the  Government  would  not  be 
damaged  by  that  appropriation  of  that  money.  Now, 
I  am  offering  to  prove  by  these  exhibits  that  there 
were  other  monies  which  w^ere  used  in  payment  of 
these  actual  expenses. 

The  COURT. — As  at  present  advised,  I  will  rule 
against  you,  Mr.  Fishburne.  If  I  should  change  my 
mind  about  it,  I  will  let  you  introduce  these.  I  don't 
think  they  are  material  in  this  case  at  all.     [77] 

Mr.  FISHBURNE.— The  Court  will  allow  us  an 
exception. 
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The  COURT.— Exception  allowed. 

Q.  I  hand  you  voucher  for  November,  to  yourself, 
for  two  hundred  and  seventy  dollars — can  you  state 
whether  or  not  you  w^orked  during  that  month  of 
November,  1907? 

Mr.  McCORD. — I  object  to  that  as  immaterial. 
They  are  offering  that  for  the  same  reason  I  suppose, 
your  Honor.  He  drew  his  own  check,  drawing  two 
hundred  and  seventy  dollars  a  month. 

The  COURT. — I  will  sustain  the  objection. 

(Discussion.) 

The  COURT.— I  will  sustain  the  objection. 

Mr.  FISHBURNE.— Allow  us  an  exception. 

The  COURT.— Exception  allowed. 

Mr.  FISHBURNE. — Now,  the  same  objection  and 
the  same  ruling  to  the  other  voucher  for  December, 
I  presume. 

Mr.  McCORD. — How  far  down  is  the  next  one, 
Mr.  McLaren? 

Mr.  FISHBURNE.— I  offer  in  evidence  Plain- 
tiff's Exhibit  ^^F,"  being  vouchers  for  the  months  of 
November  and  December,  1907,  in  favor  of  the  wit- 
ness. 

Mr.  McCORD. — Same  objection. 

The  COURT.— Sustained. 

Mr.  FISHBURNE.— An  exception. 

The  COURT.— Exception  allowed. 

Mr.  McCORD. — Where  do  you  want  me  to  read 
now? 

Mr.  FISHBURNE.— I  think  the  next  question  is 
open  to  question  yet. 
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Mr.  McCORD. — All  right.  Which  one  is  the  next 
one? 

Mr.  FISHBURNE.— '^Now,  I  hand  you  a  certi- 
ficate, signed  by  yourself" — on  page  51,  about  the 
middle  of  the  page. 

Mr.  McCORD,— Yes. 

iQ.  Now,  I  hand  you  a  certificate,  signed  by  your- 
self, for  the  month  of  April,  1908,  and  I  will  ask  you, 
if,  on  the  first  page  of  this,  that  is  your  signature 
^'M.  P.  McCoy,  Examiner  of  Surveys."     [78] 

A.  Yes,  sir. 

Q.  Calling  your  attention  to  the  item  of  disburse- 
ments, as  shown  by  that  itemized  statement,  and 
calling  your  further  attention  to  page  two,  to  a  cer- 
tain entry  of  expenditures,  under  date  of  April  8th. 
''To  J.  J.  Carlton,  Darby,  Montana,  for  hire  two 
horses  and  buggy,  with  driver,  expenses,  etc.,  eigh- 
teen dollars,"  is  that  part  of  a  voucher  that  you 
returned  under  that  heading?        A.  It  is. 

Q.  Calling  your  attention  to  the  second  portion, 
marked  page  three,  under  date  of  April  30th,  1908, 
''To  J.  D.  King,  Great  Falls,  Montana,  for  services 
as  chainman,  from  April  19  to  30  inclusive,  twelve 
days,  twenty-four  dollars."  Is  that  the  same  J.  D. 
King  the  fictitious  person?        A.  Yes,  sir. 

Q.  To  F.  M.  Clark,  Great  Falls,  Montana,  services 
as  chainman,  twelve  days,  two  dollars,  twenty-four 
dollars;  is  that  the  same  fictitious  person? 
A.  Yes,  sir. 

Q.  Fred  Evans,  Conrad,  Montana,  for  board  and 
lodging  assistants,  J.  D.  King  and  F.  M.  Clark,  John 
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Howard,  E.  M.  Roper  and  A.  M.  Anderson,  forty- 
five  dollars  and  six  cents,  those  are  the  same  fictitious 
persons?        A.  Yes,  sir. 

Q.  Calling  your  attention  to  page  two  of  this  item- 
ized statement,  April  21st,  ^^To  J.  L.  Murray, 
Helena,  Montana,  for  board  and  lodging  assistants, 
J.  D.  King  and  F.  M.  Clark  April  21,  four  dollars.'' 
Those  are  fictitious  persons,  are  they*? 

A.  Yes,  sir. 

Q.  Ray  Jones,  Great  Falls,  Montana,  for  board 
and  lodging  assistants,  J.  D.  King  and  F.  M.  Clark, 
April  22d,  three  dollars,  that  is  fictitious,  is  it  not? 

A.  Yes,  sir. 

Mr.  FISHBURNE.— I  offer  in  evidence  now 
Plaintiff's  Exhibit  ^^G,"  being  the  certificate  of  Mr. 
McCoy  during  the  month  [79]  of  April,  1908,  con- 
sisting of  two  separate  parts,  the  substance  of  which 
has  been  referred  to  in  the  previous  questions. 

Mr.  McCORD. — I  have  no  objection  to  those  two. 

The  COURT.— They  may  go  in. 

Certificate  referred  to  admitted  in  evidence  and 
marked  Plaintiff's  Exhibit  ^'G." 

Q.  You  testified  a  while  ago  that  during  this 
period  covered  by  the  fraudulent  checks,  you  were 
doing  some  work,  is  that  true?        A.  Yes,  sir. 

Q.  That  is  on  different  surveys? 

A.  Yes,  sir. 

Q.  You  also  testified  that  you  had  paid  these  men 
money,  did  you  employ  the  cash  which  you  received 
on  your  own  checks? 

A.  Yes,  sir,  I  paid  them  in  cash.  ; 
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Q.  You  testified  further  that  you  thought  that  the 
cash  might  have  been  from  the  proceeds  of  these 
fraudulent  checks? 

A.  Possibly,  I  mean,  that  is  all. 
Q.  Is  it  not  true,  as  shown  by  the  statement  in 
Exhibit  ^^G,"  which  I  have  just  shown  you,  that  you 
had  also  received  other  money  which  you  were  not 
entitled  to  and  which  you  didn't  earn  which  is  not 
covered  by  these  checks "?        A.  Yes,  sir. 

Q.  When  you  say  that  possibly  some  real  services 
may  have  been  paid  out  of  these  fraudulent  checks, 
you  don't  know  whether  it  is  true  or  not? 
A.  Yes,  sir,  I  know^  it  was  true. 
Q.  How  much  was  there  of  it  ? 
A.  Well,  I  am  unable  to  tell  how  much. 
Q.  How^  can  you  tell  that  it  was  not  paid  out  of 
these  fraudulent  checks? 

A.  I  cannot  tell  that  it  was  out  of  these  fraudu- 
lent checks,  but  it  was  out  of  my  money. 

Q.  You  cannot  tell  that  it  was  not  paid  out  of  these 
fraudulent  checks?     [80] 

A.  No,  sir,  I  paid  it  out  of  money  that  I  obtained 
whether  it  was  from  my  salary,  per  diem  or  from 
these  I  cannot  say. 

Q.  Do  you  recall,  Mr.  McCoy,  how^  the  expenses 
covered  by  these  vouchers,  for  April,  1908,  were  paid 
to  these  fictitious  persons  named  in  there — to  re- 
fresh your  recollection,  I  will  call  your  attention  to 
the  month  of  April,  1908,  as  to  the  fraudulent  checks 
in  this  case,  do  you  recollect  how  they  were  paid? 
A.  That  was  done  prior  to  my  appointment  as 
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Special  Disbusing  Agent. 

Q.  In  1908,  this  is  in  April  and  the  appointment 
was — 

A.  I  don't  understand  why  this — during  part  of 
this  year  I  was  addressed  as  special  agent  of  the 
General  Land  Office,  and  I  acted  as  special  agent 
under  instructions  from  the  commissioner  of  the  Gen- 
eral Land  Office,  and  during  that  time  I  was  examin- 
ing applications  for  surveys  for  different  people 
around  there  over  the  different  states  in  which  I 
traveled  and  during  that  time  I  was  acting  as  special 
agent  and  not  as  disbursing  agent,  and  this  month 
covers  both,  where  I  was  acting  as  special  agent  and 
also  as  examiner  of  surveys. 

Q.  How  about  May,  1908?        A.  Yes,  sir. 

Q.  How  about  March,  1908'? 

A.  Yes,  sir,  the  same  way. 

Q,.  I  will  call  your  attention  to  the  itemized  re- 
port for  March,  1908,  that  is  your  signature  M.  P. 
McCoy,  Examiner  of  Surveys  ?        A.  Yes,  sir. 

Q.  Disbursements  as  shown  by  within  itemized 
statement  and  vouchers,  one  hundred  and  seventy- 
five  dollars  and  twenty  cents,  that  is  the  amount  of 
the  items  set  forth  on  the  inside  pages,  is  it  not? 

A.  Yes,  sir. 

Mr.  McCORD. — I  object  to  that,  your  Honor,  as 
irrelevant,  incompetent  and  immaterial  and  not  the 
best  evidence.  The  document  itself  your  Honor 
ruled  out.     [81] 

Mr.  FISHBURNE.— I  beg  pardon. 

Mr.  McCORD. — It  is  the  contents  of  an  instrument 
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that  the  court  has  already  ruled  would  not  be  ad- 
mitted. 

The  'COUET.— I  sustain  the  objection. 
Mr.  FISHBURNE.— Exception. 

The  COURT.— Exception  allowed. 

Q.  Is  it  not  true,  Mr.  McCoy,  that  all  of  the  actual 
services  which  you  did  incur,  during  the  period 
covered  by  the  fraudulent  checks,  were  as  a  matter 
of  fact  itemized  in  your  various  reports,  sent  in  and 
paid  by  the  Government's  money,  either  to  you  or 
to  the  persons  whom  you  had  hired  by  checks  outside 
of  these  fraudulent  checks  which  you  have  before 
you?        A.  Yes,  sir. 

Q.  Then  it  could  not  be  possible,  if  this  is  correct, 
that  you  paid  for  any  of  the  actual  services  rendered 
out  of  the  fraudulent  checks,  that  would  not  be 
possible  ^. 

A.  It  is  possible  in  this  way,  that  I  had  money 
obtained  by  fraud  and  also  money  obtained  legiti- 
mately— 

Q.  Is  it  not  also  true  that  all  the  money  that  you 
obtained  legitimately  would  be  paid  through  vouchers 
and  checks  other  than  these  fraudulent  ones? 

A.  No,  sir. 

Q.  Then  why  did  you  send  in  such  a  voucher  as  is 
shown  on  March,  1908,  and  also  in  April,  1908? 

A.  That  is  when  I  was  acting  as  special  agent  for 
the  General  Land  Office. 

Q,  Not  disbursing  any? 

A.  I  was  not  disbursing  anything,  but  I  was  pay- 
ing my  railroad  expenses  and  hotel  bills. 
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Q.  During  these  two  months  is  it  not  true  that  you 
put  in  accounts  for  King  and  Clark — 

A.  That  was  during  the  latter  part  of  the  month, 
April  when  I  was  acting  as  examiner  of  surveys. 

Q.  I  believe  that  you  testified  that  you  signed  all 
of  these  vouchers  and  reports  shown  in  exhibit  ^^B," 
as  M.  P.  McCoy,  Examiner  of  Surveys?     [82] 

A.  Yes,  sir. 

Q.  Mr.  McCoy  in  reference  to  your  field-notes, 
which  you  say  were  faked,  during  the  time  that  you 
were  not  actually  doing  the  work,  as  I  understand 
your  testimony  in  answer  to  Mr.  McCord,  you  modi- 
fied the  field-notes  of  the  surveyor  general  so  as  to 
give  them'  the  appearance  of  being  genuine  ? 

A.  Yes,  sir. 

Recross-examination. 
iBy  Mr.  McCORD.) 

Q.  You  say  that  these  vouchers  which  you  refer  to. 
Exhibit  ''G,"  covering  the  months  of  March  and 
April,  1908,  that  then  you  were  acting  as  special  agent 
for  the  land  department? 

A.  During  part  of  the  time. 

Q.  And  in  that  case  you  rendered  an  account  of 
the  work  you  did  and  received  the  money  for  it,  did 
you?        A.  That  is  the  way  I  remember  it. 

Q.  Well,  now^,  then,  how  long  did  you  act  as  special 
agent  of  the  department  approximately? 

A.  Well,  during  each  spring,  for  a  month  or  two. 

Q.  So  that  in  1908  and  1909  you  were  also  acting 
as  special  agent? 

A.  Yes,  sir.    No,  excuse  me;  in  1909  I  am  under 
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the  impression  that  I  did  not  act  as  special  agent. 

Q.  During  this  whole  time  you  draw  two  hundred 
and  seventy  dollars  a  month,  you  were  busy  with 
Government  work  all  the  time  yourself  1 

A.  Yes,  sir. 

Q.  Do  you  consider  that  you  earned  the  two  hun- 
dred and  seventy  dollars  a  month,  yourself  ■? 

A.  No,  sir.  I  didn't  when  I  was  acting  as  special 
agent. 

Q.  Part  of  the  time  you  say  you  were — you  had 
men  employed  doing  legitimate  work  making  sur- 
veys during  the  time  that  you  were  entitled  to  your 
salary?        A.  Yes,  sir. 

Q.  On  most  of  them  covering  this  early  period,  you 
yourself  [83]  were  engaged,  were  you  not  in  tend- 
ing to  the  work  you  were  having  done,  you  said  that 
you  had  quite  a  considerable  work  done  in  examin- 
ing surveys  and  running  lines  and  you  were  em- 
ployed by  the  Government  and  you  were  receiving 
money  from  the  Government  at  that  time,  were  you 
nof?        A.  Yes,  sir. 

Q.  So  that  during  most  of  your  time  you  would 
consider  that  you  were  fairly  entitled  to  the  money 
that  you  drew,  two  hundred  and  seventy  dollars  per 
month  % 

A.  No,  sir,  not  during  the  last  two  years,  I  didn't 
consider  that  I  did. 

'Q.  They  paid  you  your  salary?        A.  Yes,  sir. 

Q.  They  never  objected  to  paying  it  at  any  time, 
they  never  raised  any  question  about  paying  you  ? 

A.  Yes,  sir,  small  ones. 
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Q.  They  never  sued  you  to  recover  it  back? 

A.  Not  that  I  am  aware  of. 

iQ.  How  long  a  time,  Mr.  McCoy,  did  you  spend 
in  the  penitentiary  at  McNiel's  Island "? 

A.  A  year  and  a  half. 

Q.  How  long  were  you  sentenced  for  i 

A.  Three  years. 

Q.  You  w^ere  paroled  after  about  a  year  and  a 
half?        A.  Yes,  sir. 

Redirect  Examination. 
(ByMr.  FISHBUENE.) 

iQ.  You  have  just  testified,  Mr.  McCoy,  that  you 
received  your  salary  during  all  of  that  period  and 
that  the  Government  didn't  protest  the  payment  of 
your  salary — I  presume  that  you  refer  to  your 
monthly  vouchers  which  are  shown  in  Plaintiff's 
Exhibit  "B'^'i        A.  Yes,  sir. 

Q.  And  which  you  have  certified  as  being  correct  ? 

A.  Yes,  sir.     [84] 

Q.  On  these  vouchers  is  the  alleged  residence  of 
the  fictitious  persons  in  each  case,  the  place  w^here 
they  were  supposed  to  have  been  living  at  that  time  ? 

A.  Yes,  sir. 

Q.  You  didn't  do  any  work  during  the  summer  of 
190O?        A.  No,  sir. 

Q.  Did  you  ever  do  any  work — 

A.  Except  early  in  the  spring. 

Q.  Can  you  tell  approximately  how  many  months' 
pay  you  had  rendered  services  for  during  the  period 
covered  by  the  vouchers  you  sent  in — I  don't  mean 
exactly  but  somewhere  nearly  ? 
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A.  No,  sir,  I  could  not  tell  you  that. 

Q.  Can  you  tell  by  consulting  the  names  and  ad- 
dresses, Mr.  McCoy  % 

A.  No,  sir,  the  only  way  I  could  tell  it  would  be 
by  having  a  list  of  the  surveys,  but  I  could  not  tell 
it  from  any  information  that  I  have  here. 

Q.  Could  you  tell  from  the  Great  Falls,  Mon- 
tana—        A.  I  was  there  mostly  as  special  agent 

Q.  During  the  period  covered  by  these  checks,  how- 
ever?       A.  Yes,  sir. 

Q.  There  were  no  checks  between  January,  1908, 
and  May,  1908,  during  the  spring  while  you  were 
examining  these  surveys  and  not  disbursing  any? 

A.  No,  sir. 

Mr.  FISHBURNE.— In  view  of  the  cross-ex- 
amination developed  by  Mr.  McCord,  I  now  renew 
my  offer  in  evidence  of  Exhibit  *^B,"  being  the 
vouchers  that  w^ere  sent  in  by  the  witness  and  con- 
cerning which  Mr.  McCord  examined  the  witness 
freely  upon  cross-examination. 

Mr.  McCORD. — I  object  to  it  as  incompetent,  ir- 
relevant and  immaterial. 

The  COURT. — I  sustain  the  objection. 

[Testimony  of  W.  G.  Good,  for  Plaintiff.] 

W.  G.  GOOD,  called  as  a  witness  on  behalf  of  the 
plaintiff,  being  first  duly  sworn,  testified  as  follows : 
[85] 

Direct  Examination. 
(By  Mr.  FISHBURNE.) 

Q.  Will  you  state  your  name  to  the  Clerk,  Mr. 
Good?        A.  W.  A.  Good. 
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q.  W.  G.  Good;  G-o-o-d?        A.  Yes,  sir. 

Q.  What  is  your  position  mth  the  Government 
service,  Mr.  Good"? 

A.  Special  agent  of  the  General  Land  Office. 

Q.  How  long  have  you  held  that  position? 

A.  A  little  over  seven  years. 

Q.  How  long  have  you  been  in  the  Government 
service  all  told,  Mr.  Good  ?        A.  Seven  years. 

Q.  Approximately? 

A.  Seven  years  the  first  of  February. 

Q.  Were  you  in  that  position  in  the  summer  and 
fall  of  1909?        A.  I  was. 

Q,  Are  you  familiar  with  the  method  and  custom 
of  the  department  at  that  time  as  to  checking  up  the 
surveys  of  public  lands  that  had  been  made  by  con- 
tract?    If  you  are  not,  say  so,  and  I  will — 

A.  Wouldn't  say  that  I  am  familiar  with  check- 
ing up  surveys. 

Q.  No,  I  mean  the  method. 

A.  Yes,  sir,  in  a  way,  yes,  sir. 

Q.  Will  you  explain  to  the  jury,  Mr.  Good,  how  the 
Government  has  its  public  lands  surveyed  in  the 
State  of  Washington  and  adjoining  States,  and  then 
how  those  surveys  are  checked  up,  if  in  any  way. 

Mr.  McCOED. — Are  you  a  surveyor?  Have  you 
ever  been  in  the  land  department  as  a  surveyor? 

The  WITNESS. — No,  sir,  I  am  not  a  surveyor. 

Mr.  McCORD. — I  don't  think  the  witness  is  quali- 
fied to  testify.     [86] 

Mr.  FISHBURNE.— I  will  qualify  him. 

Q.  Are  you  familiar,  Mr.  Good,  with  the  method 
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and  practice  of  the  Department  in  making  its  sur- 
veys and  checking  them  upf 

A.  Well,  I  am  familiar  with  the  method  of  letting 
contracts  and  the  way  they  are  checked  up  by  the 
examiner  of  surveys,  and  so  forth.    . 

Q.  That  is  what  I  mean. 

A.  Yes,  sir,  I  know  how  that  procedure  is  gone 
through  with. 

Q.  Now,  will  you  explain  that  procedure  to  the 
jury? 

Mr.  McGORD. — I  object.  The  witness  has  not 
shown  himself  to  have  qualifications  at  all. 

The  COURT.— I  will  overrule  the  objection. 

Mr.  McOOR'D. — I  object  as  incompetent,  irrele- 
vant and  immaterial. 

iQ.  Proceed,  Mr.  Good. 

The  COiURT.— Well,  I  don't  know  how  material 
it  is  in  this  case  to  go  into  that. 

Mr.  FISHBURNK— I  will  withdraw  that  ques- 
tion for  the  present,  then,  if  the  Court  please. 

Q.  Now,  refreshing  your  recollection,  Mr.  Good, 
do  you  recollect  anything  about  the  transactions  of 
one  M.  P.  McCoy  during  the  summer  of  1909  while 
he  was  acting  as  special  disbursing  agent? 

A.  I  do,  yes,  sir. 

Q.  State  whether  or  not  you  made  any  investiga- 
tion of  charges  of  irregularities  against  him  in  his 
work  with  the  Government  ?         A.  I  did. 

'Q.  What  were  those  investigations,  Mr.  Good? 

A.  Why,  I  investigated  his — I  tried  to  investigate 
his  work  on  the  Colville  Reservation  here  in  1909, 
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the  summer  of  1909;  also  some  work  that  he  did  in 
Montana  in  1908  on  different  surveys  that  he  was 
supposed  to  be  checking  up. 

Q.  To  refresh  your  memory,  Mr.  Good,  I  will  ask 
you  to  examine  some  of  these  checks  w^hich  are 
marked  Plaintiff's  Exhibit  [87]  ''A''  and  state 
whether  or  not  you  made  any  investigations  to  de- 
termine whether  the  payees  in  those  checks  or  the 
names  as  shown  as  payees  in  those  checks  were 
fictitious  or  otherwise. 

Mr.  McCORD.— I  objeet  to  that  as  incompetent, 
irrelevant  and  immaterial. 

Mr.  FISHBURNE.— I  expect  to  prove  by  this 
witness  that  these  persons  were  fictitious  persons, 
the  names  were  fictitious. 

The  COURT.— The  objection  is  overruled. 

Q.  Did  you  make  such  investigation,  Mr.  Good  ? 

A.  I  did  as  to  the  supposed  employees  working  for 
Mr.  McCoy  during  the  year  1909  and  1908. 

Q.  Was  that  investigation  made  at  the  places 
where  these  parties'  residences  were  supposed  to  bel 

Mr.  McCORD. — I  object  to  that  as  leading,  irrele- 
vant, incompetent  and  immaterial. 

Mr.  FISHBURNE.— I  will  change  the  form  of 
question,  Mr.  McCord.  It  doesn't  make  any  differ- 
ence. 

Mr.  McCORD. — I  don't  care  about  the  leading 
part  of  it.  I  object  to  it  as  incompetent,  irrelevant 
and  immaterial. 

Q.  Did  you  find  any  such  person  as  J.  D.  King? 

A.  I  did  not. 
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Mr.  McCORD. — Ask  him  where  he  examined  or 
something  of  that  kind.  Such  a  question  without 
stating  where  is  too  indefinite. 

The  COURT.— Well,  he  can't  tell  it  all  at  once. 
He  has  got  to  have  a  beginning  somewhere.  I  over- 
rule the  objection. 

Mr.  McCORD.— Exception. 

The  WITNESS.— In  the  first  place,  I  called  for 
the — on  the  Commissioner  of  the  General  Land  Office 
for  Mr.  McCoy's  monthly  and  quarterly  statements 
of  his  accounts  to  ascertain  the  name- 
Mr.  McCORD.— What  is  that? 

The  WITNESS.— To  ascertain  the  names  of  the 
people  that  he  was  supposed  to  have  working  for 
him. 

Mr.  McCORD. — I  move  to  strike  out  that,  your 
Honor,  [88]  as  not  the  best  evidence.  He  gath- 
ered certain  information  from  certain  public  records 
in  Washington. 

Mr.  FISHBURNE. — That  is  simply  preliminary 
and  leading  up  to  the  investigation. 

The  COURT.— Objection  overruled.  Motion  to 
strike  out  denied. 

Mr.  McCORD.— Exception. 

Q.  Proceed,  Mr.  Good. 

A.  And  those  statements,  those  quarterly  state- 
ments, also  vouchers,  set  out  the  different  men  that 
he  was  supposed  to  have  had  working  for  him. 

Mr.  McCORD. — I  move  to  strike  out,  your  Honor, 
from  the  witness'  testimony  the  statement  as  to  what 
certain  public  records  in  Washington  showed  as  not 
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the  best  evidence. 

Mr.  FISHBURNK— I  have  offered  those  same 
vouchers  and  counsel  objected  to  them.  I  don't 
think  it  lies  now  vrith  him  to  object  as  secondary  evi- 
dence. 

Mr.  McCORD. — It  is  not  secondary  evidence. 

The  COURT.— The  motion  to  strike  out  is  denied. 
The  objection  is  overruled. 

Mr.  McCORD.— The  Court  will  allow  me  an  excep- 
tion. 

The  COURT.— Exception  allowed. 

Q.  Proceed,  Mr.  Good. 

A.  And  to  secure  the  addresses  of  the  different  em- 
ployees and  in  that  way  I  had  some  grounds  to  work 
on  to  look  up  these  people.  This  man  King  was  sup- 
posed to  be  from  Great  Falls. 

Mr.  McCORD. — I  move  to  strike  out  that,  your 
Honor,  where  he  was  supposed  to  be  from,  as  wholly 
immaterial,  irrelevant  and  incompetent. 

The  COURT. — You  need  not  repeat  that  every 
time.  I  will  let  you  have  a  bill  of  exceptions  and 
have  it  all  in.  I  am  going  to  let  him  testify  about  his 
whole  investigation. 

Mr.  McCORD. — Understand  I  have  an  exception 
to  all.  I  don't  desire  to  impede  the  progress  of  the 
trial. 

The  COURT. — You  may  have  your  exception. 
[89] 

Q.  Go  ahead,  Mr.  Good. 

A.  Well,  I  found  out  the  addresses  of  these  differ- 
ent employees  and  the  names  of  the  employees  as  set 
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out  in  Mr.  McCoy's  vouchers  and  checks  and  so  forth, 
and  I  went  to  the  different  places  where  these  differ- 
ent addresses  were  given  to  try  to  locate  these 
different  employees,  different  places  in  Montana, 
Great  Falls,  Benton,  Culbertson,  and  Glasgow,  I 
made  a  thorough  search  for  these  different  employees 
and  was  unable  to  find  any  such  men  as  set  out  in  his 
accounts  and  his  statement  of  expenditures  and  also 
as  to  the  checks  that  were  issued  in  payment  for 
services  and  labor. 

A  JUROR.— Will  you  speak  a  little  louder? 

Mr.  PISHBURNE.— The  juror  didn't  get  the  last 
part  of  your  answer.  Will  you  repeat  the  last  por- 
tion of  your  answer,  that  you  didn't  find  any  of  the 
persons  named? 

A.  Yes,  sir,  as  set  out  in  checks  and  vouchers  that 
he  rendered  a  statement — he  rendered  a  statement 
every  month  of  his  expenditures  and  he  set  out  in  all 
those  monthly  statements  the  employees  that  he  had 
under  him  and  for  supplies  and  so  forth  that  he  pur- 
chased during  that  month,  that  is  where  I  ascertained 
the  names  of  the  different  employees  and  amount  of 
supplies  that  he  bought  from  different  concerns,  got 
the  full  statement  of  the  Commissioner  of  the  Gen- 
eral Land  Office  as  to  his  expenditures  for  each  and 
every  month. 

Q.  As  a  result  of  that  investigation  did  you  find  all 
of  those  persons  named  as  payees  in  the  checks,  Ex- 
hibit *^A,"  were  real  or  fictitious  persons? 

A.  I  was  unable  to  locate  a  single  one. 

Q.  You  examined  in  each  case,  did  you,  the  locality 


104        The  National  Bank  of  Commerce  vs. 

(Testimony  of  W.  G.  Good.) 

where  they  were  supposed  to  have  been  employed  I 

A.  I  did  for  the  years  1908  and  1909. 

Q.  About  what  length  of  time  did  your  investiga- 
tion consume,  Mr.  Good'? 

A.  About  six  weeks  all  told.     [90] 

Cross-examination. 
(By  Mr.  McCORD.) 

Q.  Have  you  gone  through  all  of  these  checks  in 
Exhibit  ^*A"  recently?        A.  I  have  not,  no,  sir. 

Q.  You  don't  know  whether  those  are  the  checks 
that  you  were  investigating  five  or  six  years  ago  or 
not,  do  you? 

A.  When  I  was  here  in  September  or  August,  1909, 
I  secured  from  the  National  Bank  of  Commerce 
quite  a  bunch  of  checks  that  they  had  on  hand  that 
they  had  not  transmitted  to  the  commissioner  of  the 
General  Land  Office,  to  the  treasury  department  at 
that  time,  they  were  the  only  checks  that  I  ever  saw 
in  connection  with  Mr.  McCoy's  account;  the  others 
had  been  sent  to  Washington. 

Q.  Do  you  know  what  checks  you  ever  saw — are 
those  the  checks — are  you  able  to  tell  which  ones  you 
got  from  the  National  Bank  of  Commerce  here  in 
September,  1909? 

A.  Well,  I  had  all  the  checks  that  were  cashed,  and 
if  I  remember  right,  for  July  and  August  at  that 
time. 

Q.  July  and  August  at  that  time  ? 

A.  Yes,  sir,  the  bank  turned  them  over  to  me  and 
I  had  them  in  my  possession  for  several  days. 

Q.  Now,  all  these  checks  that  have  been  introduced 
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here  and  what  is  known  as  Exhibit  ^^A,"  covering 
this  entire  length  of  time,  did  you  ever  go  over  these 
checks  and  examine  them? 

A.  Not  to-day ;  no,  sir. 

Q.  Whati        A.  Not  to-day;  no. 

Q.  Well,  when  did  you  examine  them? 

A.  I  have  not  examined  any  of  these  checks;  I 
haven't  seen  them  before  until  I  just  came  in  here 
except  if  any  checks  are  included  here  that  I  saw 
while  I  was  here  in  1909. 

Q.  As  a  matter  of  fact,  the  only  checks  that  you 
have  ever  seen  in  this  McCoy  transaction  were  the 
few  checks  in  the  months  of  July  and  August,  1909, 
that  you  got  from  the  National  Bank  of  Conmierce  ? 
[91] 

A.  That  is  all,  yes,  sir,  at  that  time. 

Q.  Now,  as  a  matter  of  fact,  you  only  got  the 
checks  for  the  last  month  in  1909,  did  you  not  ? 

A.  I  think  it  covered  July  and  August ;  I  think 
they  made  a  quarterly  return  to  the — 

Q.  As  a  matter  of  fact,  don't  you  know  that  they 
make  a  return  or  did  make  a  return  monthly  and  did 
send  in  the  checks  monthly  % 

A.  They  might  have ;  however,  since  you  brought 
the  matter  up,  they  didn't  make  a  return  at  that  time 
for  July  and  I  got  the  checks  for  July  and  August, 
for  two  months  at  that  time. 

Q.  You  never  examined  any  other  checks  except 
those  ? 

A.  No,  I  wasn  't  in  a  position  to ;  they  were  in  Wash- 
ington. 
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Q.  And  you  never  examined  them  in  Washington 
either,  did  you  %        A.  No,  sir. 

Q.  You  never  saw  them  ?        A.  No,  sir. 

Q.  And  whether  or  not  the  checks  referred  to,  the 
fictitious  people  referred  to  in  these  checks  were  the 
ones  that  you  examined  over  in  Montana  or  not  you 
don't  know?        A.  No. 

Q.  Except  that  they  are  similar  names  ? 

A.  I  never  saw  the  checks  before. 

Q.  You  don't  remember  those  names.  King  and  all 
that  bunch  of  twenty-five  or  thirty  names,  do  you  ? 

A.  Well,  going  through  here  I  could  recall  these 
names,  checking  up  my  work  that  I  went  through  a 
year  and  a  half  ago  or  two  years  ago. 

Q.  Take  the  examination  of  the  surveys  in  Mon- 
tana where  the  men  were  supposed  to  be  employed, 
the  parties  living,  some  of  them  at  Glasgow,  you  said? 

A.  Yes,  sir. 

Q.  What  sort  of  an  investigation  did  you  make? 
[92] 

A.  Well,  as  I  said  I  secured  from  the  office  in 
Washington  his  original — 

Q.  I  understand  you  got  the  names  in  Washing- 
ton ?        A.  Got  his  original  vouchers  and  his — 

Q.  Got  the  names  and  the  purported  addresses  and 
you  went  out  to  investigate.     What  did  you  find  ? 

A.  I  had  the  original  pay-rolls  signed  by  these 
different  parties  and  also  the  vouchers  that  I 
secured,  were  sent  to  me. 

Q.  What  I  want  to  get  at  is  what  investigation  did 
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you  make.     Did  you  go  to  Great  Falls  and  investi- 
gate there  ? 

A.  Tried  to  locate  these  parties,  yes,  sir. 

Q.  What  sort  of  an  investigation  did  you  make? 
How  extensive  ?     What  did  you  do  ? 

A.  Well,  I  went  to  Great  Falls  for  instance. 

Q.  Well,  I  want  to  know  what  you — 

A.  Ascertained  from  the  postmaster,  directory, 
any  way  possible  to  locate  a  certain  man  that  I  was 
after  that  was  supposed  to  live  at  Great  Falls.  For 
instance,  I  went  to  the  County  Surveyor's  office,  took 
it  for  granted  that  these  men  were  surveyors,  to 
ascertain  whether  there  was  such  a  surveyor  living 
in  that  part  of  the  country. 

Q.  You  didn't  find  any  of  them*? 

A.  Couldn't  locate  a  single  man. 

Q.  And,  as  a  matter  of  fact,  after  you  made  that 
investigation  as  to  one  or  two  men  you  reached  the 
conclusion  that  they  were  all  forgeries,  didn't  you? 

A.  I  beg  your  pardon  ? 

Q.  Did  you  run  down  each  man  in  the  same  way  ? 

A.  I  did. 

Q.  I  will  ask  you  if  it  was  upon  your  investigation 
that  the  Government  reached  the  conclusion  that  this 
particular  package  of  checks,  aggregating  $15,000, 
were  fraudulent. 

A.  Why,  I  made  a  report  on  the  case  and  also  what 
I  gathered  from  the  man  that  wrote  the  checks,  Mr. 
McCoy  admitted  they  were  all  forgeries  to  me.     [93] 

Q.  In  other  words,  your  report  was  based  on  what 
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Mr.  McCoy  told  you  and  your  investigation  in  a  cur- 
sory way  ? 

A.  And  what  I  heard  in  court  at  Tacoma  when  he 
was  found  guilty. 

Q.  When  you  found  Mr.  McCoy  was  guilty  of  per- 
petrating frauds  you  didn't  spend  very  much  time  in 
tracing  it  down,  did  you  ? 

A.  It  was  not  necessary. 

Q.  That  is  what  I  say. 

A.  He  admitted  everything. 

Q.  You  knew  the  man  was  guilty,  he  admitted  he 
was  guilty,  he  admitted  that  he  had  robbed  the  Gov- 
ernment and  proved  unfaithful  to  his  trust  and  you 
were  not  busy  in  making  any  further  investigations, 
were  you  ?        A.  Not  after  that. 

Q.  And,  as  a  matter  of  fact,  the  list  of  checks  made 
up  there  now  is  based  entirely  upon  the  testimony  of 
Mr.  McCoy,  isn't  it,  that  is  except  for  probably  the 
months  of  July  and  August,  1909? 

A.  Why,  I  am  sure  I  don't  know;  I  don't  quite 
understand  what  you  are  trying  to  get  at. 

Q.  What  I  am  trying  to  get  at  is  this :  I  say  in  de- 
termining the  fraudulent  checks  that  had  been  issued 
the  Government  acted  upon  your  report  you  say  and 
you  acted  on  Mr.  McCoy's  statement,  didn't  you,  for 
the  most  part  ? 

A.  To  a  certain  extent,  yes;  I  couldn't  ascertain 
who  these  men  were  and  he  admitted  that  there 
w^eren't  such  men  and  the  checks  were  all  fraudulent 
and — 

Q.  And  when  he  admitted  that,  you  were  ready  to 
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assume  that  it  was  all  true,  weren't  you? 

A.  Well,  so  far  as  the  investigation  that  I  made, 
I  found  out  that  to  be  a  fact. 

Q.  Well,  you  made  the  investigation  before  you 
had  him  arrested  ?        A.  I  did,  yes,  sir. 

Q.  But  you  didn't  make  it  covering  his  entire  work 
for  the  [94]  two  or  three  years ;  you  only  had  him 
indicted  or  had  him  charged  with  the  embezzlement 
of  a  few  sums,  did  you  not? 

A.  He  was  indicted  here  for  depredations  that 
took  place  here  in  Washington,  yes. 

Q.  I  understand  that,  but  it  w^as  only  one  particu- 
lar item,  wasn't  it,  or  two  ? 

Mr.  FISHBURNE.— That  is  objected  to  as  not 
calling  for  the  best  evidence. 

Q.  I  ask  if  you  know. 

A.  Covering  his  shortages  here  for  the  past  year, 
that  is  what  he  was  indicted  for  here. 

Q.  You  have  not  seen  the  indictment  yourself, 
have  you?        A.  I  did  see  it. 

Q.  You  don't  remember  that?        A.  No. 

Q.  You  couldn't  tell.  That  w^ould  not  be  the  best 
evidence.        A.  That  is  a  matter  of  record. 

Q.  What  I  am  getting  at  is  this:  when  you  went 
over  into  northern  Montana,  you  were  the  fellow  that 
got  onto  his  scheme,  weren't  you,  Mr.  Good? 

A.  Yes,  sir. 

Q.  A  couple  of  men  up  in  northern  Montana  some- 
where got  into  a  row  over  a  homestead  and  you  went 
up  there  as  special  agent  to  investigate  it,  didn't  you"? 

A.  No,  I  beg  your  pardon. 
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The  COURT.— It  is  now  time  to  adjourn.  We 
will  adjourn  until  to-morrow  morning  at  ten  o'clock. 
Gentlemen  of  the  jury,  until  that  time  you  will  be 
permitted  to  separate.  You  are  instructed  that 
while  you  are  out  of  court  you  must  not  talk  about  this 
case  or  any  sub j  ect  matter  connected  with  it.  You  will 
not  discuss  it  between  yourselves  or  anyone  or  listen 
to  what  anybody  may  say  about  the  case  out  of  court. 
You  are  also  especially  instructed  to  have  no  conver- 
sation on  [95]  any  subject  whatever  either  with 
the  witnesses  or  attorneys  or  parties  interested. 

(Further  proceedings  continued  until  10  o'clock  A. 
M.,  March  13,  1912.) 

March  13, 1912, 10  o'clock  A.  M. 
All  present  and  the  jury  in  the  box. 
Proceedings  continued  as  follows: 

W.  G.  GOOD  on  the  stand. 

Cross-examination  (Resumed). 
(ByMr.  McCORD.) 

Q.  Mr.  Good,  you  stated  that  you  made  certain  in- 
vestigations over  in  Montana  as  to  the  reality  of  these 
various  payees  named  in  the  checks ;  did  you  make 
any  investigation  in  any  other  State  as  to  those  that 
were  issued  fraudulently,  covering  surveys,  pur- 
ported surveys,  in  the  State  of  Washington  or  the 
State  of  Idaho'? 

A.  I  only  took  up  those  in  Montana  and  the  ones 
here  he  was  supposed  to  have  been  working  on  at  the 
time  that  he  was  arrested. 
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Redirect  Examination. 
(By  Mr.  FISHBURNE.) 

Q.  Mr.  Good,  you  say  you  investigated  Ms  reports 
at  Colville  on  the  Colville  Reservation  where  he  was 
supposed  to  be  working  at  the  time  he  was  arrested  ? 

A.  Yes,  sir. 

Q.  Where  was  Mr.  McCoy  staying  at  the  time  he 
was  supposed  to  be  working  at  Colville  'F 

A.  Right  here  in  this  city. 

Q.  How  long  had  he  been  staying  here  ? 

A.  All  that  summer. 

Q.  The  summer  of  1909?        A.  Yes,  sir. 

Q.  Now,  you  testified  on  cross-examination  of  Mr. 
McCord,  [96]  that  you  made  an  examination  over 
in  Montana  and  then  later  interviewed  Mr.  McCoy 
himself  in  Seattle.  I  want  to  ask  you,  Mr.  Good,  if 
you  made  an  investigation  regarding  Mr.  McCoy's 
work  and  reports  at  Great  Falls,  Montana  f 

A.  I  did  so  far  as  trying  to  locate  the  employees 
that  he  was  supposed  to  have  working  for  him. 

Q.  Did  you  make  an  investigation  there  to  find  J. 
D.  King? 

A.  I  did ;  I  think  his  address  was  Great  Falls. 

Q.  Did  you  find  him?        A.  No,  sir. 

Q.  Did  you  find  F.  M.  Clark?        A.  I  did  not. 

Q.  A.  J.  Whitney?        A.  I  did  not. 

Q.  D.  H.  Sullivan?        A.  I  did  not. 

Q.  S.  F.  Cady?        A.  I  did  not. 

Q.  All  of  those  names  were  supposed  to  be  the 
names  of  employees  at  or  near  Great  Falls,  were  they 
not? 
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A.  Their  postoffice  address  was  given  as  Great 
Falls. 

Q.  On  the  voucher  that  you  spoke  about  ? 

A.  Yes,  sir. 

Q.  Now,  did  you  make  a  similar  investigation  at 
Culbertson,  Montana? 

A.  I  did  as  to  two  or  three  parties  there. 

Q.  You  mean  as  to  the  parties  supposed  to  be  em- 
ployed at  that  place  ?        A.  Yes,  sir. 

Q.  Did  you  find  there  any  George  D.  Cook? 

A.  I  did  not. 

Q.  Or   F.  M.  McCulley?        A.  I  did  not. 

Q.  Did  you  make  a  similar  investigation  at  Benton 
or  Fort  Benton,  Montana  ? 

A.  I  did  as  to  one  man  I  think  there.         [97] 

Q.  What  man  was  that?  To  refresh  your  mem- 
ory, was  that  H.  M.  Benson? 

A.  That  is  the  name ;  yes,  sir. 

Q.  Did  you  find  H.  M.  Benson?        A.  I  did  not. 

Q.  "What  effort  did  you  make  to  find  any  such 
person  ? 

A.  I  made  every  effort  possible  to  locate  a  man  in 
a  place  of  that  kind  by  making  inquiries  from  busi- 
ness men,  the  postmaster  and  so  forth,  men  that  have 
lived  there  for  years  that  I  knew  of  and  supposed 
to  know  every  one  in  the  community,  made  a  diligent 
search. 

Q.  Now,  at  the  Colville  Reservation  in  the  State  of 
Washington,  Mr.  Good,  you  say  you  made  an  inves- 
tigation of  Mr.  McCoy's  supposed  work  and  em- 
ployees?       A.  I  did. 
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Q.  Did  you  investigate  to  learn  whether  one  A.  C. 
Jenkins  was  a  real  or  fictitious  person  at  Colville  or 
near  there  ^        A.I  did. 

<Q.  Did  you  find  any  such  person  as  A.  C.  Jenkins  ? 

A.  I  couldn't  locate  him  at  all. 

Q.  You  used  the  same  methods  of  investigation 
there  as  you  have  described  already?        A.  Yes,  sir. 

Q.  What  did  you  find  as  the  result  of  these  investi- 
gations as  to  whether  or  not  Mr.  McCoy  himself  had 
been  on  these  public  surveys  doing  the  work  that  was 
indicated  in, his  reports? 

A.  I  couldn't  learn  that  he  had  been  on  the  ground 
himself  at  all. 

Q.  You  couldn't  learn  that  he  had  been  on  the 
ground  at  all  ?        A.  No,  sir. 

Q.  And  it  was  after  making  an  investigation,  as 
you  have  just  testified  to  that  you  then  came  over 
and  interviewed  Mr.  McCoy  himself? 

A.  Yes,  sir;  all  my  evidence  was  negative,  I 
couldn't  locate  a  single  man  that  was  supposed  to  be 
employed  by  Mr.  McCoy;  [98]  I  couldn't  learn 
where  he  had  been  on  the  ground  himself  and  I  simply 
had  to  confront  Mr.  McCoy  in  relation  to  it.  [99] 
(Witness  excused.) 

W.  G.  GOOD,  being  recalled  as  a  witness  on  behalf 
of  the  plaintiff,  testified  as  follows : 
(By  Mr.  FISHBURNE.) 

Q.  Mr.  Good,  you  have  testified  already  that  you 
called  at  the  National  Bank  of  Commerce  at  the  time 
you  were  making   the   investigation  regarding  Mr. 
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McCoy.  Do  you  recollect  which  ones  of  these  checks 
now  in  evidence,  if  any,  the  bank  still  had  in  its  pos- 
session at  that  time? 

A.  They  had  the  checks  that  were  issued  for  July 
and  August? 

Q.  Of  1909?        A.  Two  months,  yes,  sir. 

Q.  What  statements,  if  any,  did  you  make  to  the 
officials  of  the  bank  at  that  time  regarding  those 
checks,  regarding  Mr.  McCoy's  transactions? 

A.  I  secured  the  checks — 

Mr.  McCORD. — I  object  to  that  as  to  any  state- 
ments he  made  so  far  as  their  being  binding  upon  this 
defendant  is  concerned.  This  witness  was  trying  to 
get  evidence  against  Mr.  McCoy.  He  was  not  author- 
ized by  the  United  States  to  bind  the  United  States 
by  any  representations  he  might  have  made. 

Mr.  FISHBURNE.— I  am  proving  notice  to  the 
bank,  your  Honor. 

The  COURT. — I  will  overrule  the  objection. 

Mr.  McCORD.— Exception. 

A.  (Continuing.)  Well,  in  the  first  place,  of 
course  when  I  approached  the  bank  I  told  them  what 
my  purpose  was  and  what  I  was  there  for,  that  I  was 
investigating  Mr.  McCoy's  business  methods,  and  if 
I  remember  right,  I  had  a  letter  to  the  bank  by  Mr. 
Todd,  I  think,  issued  by  Mr.  Todd;  however,  they 
were  very  frank  and  secured  these  checks  for  July 
and  August,  and  I  had  them  in  my  possession  for 
three  or  four  days. 

Q.  And  you  returned  them  to  the  bank? 

A.  I  returned  them  to  the  bank,  and  after — I  think 
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it  was  after  Mr.  McCoy  plead  guilty  and  I  advised 
them  of  what  took  place  in  connection  with  Mr,  Mc- 
Coy and  that  those  checks  were  fraudulent  and  that 
he  admitted  it,  and  so  forth. 

Q.  And  you  told  the  banking  officers,  did  you,  that 
the  checks  were  fraudulent '^        A.  Oh,  yes. 

Q.  And  in  what  way  they  were  fraudulent  %     [100] 

A.  Yes,  sir,  I  gave  them  the  history  of  the  whole 
case  and  the  transactions  in  connection  with  my  in- 
vestigation at  that  time. 

Q.  You  left  the  checks  in  their  possession  *? 

A.  Oh,  yes,  I  returned  them. 

Cross-examination. 
(By  Mr.  McCORD.) 

Q.  Whom  did  you  have  your  conversation  with? 

A.  Now,  I  can't  recall  the  gentleman's  name;  there 
was  two  men,  one  man  had  charge  of  the  Govern- 
ment's disbursing  accounts,  and  then  there  was  a 
young  man  there,  either  assistant  cashier — I  can't 
recall  his  name  now. 

Q.  It  was  not  an  officer  of  the  bank;  you  don't 
know  whether  it  was  or  not  ? 

A.  He  had  some  title — assistant  cashier,  I  think  he 
was. 

(Witness  excused.) 

Mr.  FISHBURNE.  I  offer  in  evidence  as  Plain- 
tiff's  Exhibit  ^  ^  K  "  a— 

(Paper  handed  to  Mr.  McCord.) 

Mr.  FISHBURNE.— I  offer  in  evidence  as  Plain- 
tiff's Exhibit  ^^K"  a  certain  letter  dated  March  4, 
1910,  addressed  to  the  National  Bank  of  Commerce, 
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panied by  a  list  of  all  the  checks  in  dispute,  which 
letter  offers   the   bank   permission  to  examine    the 
checks  at  any  time  by  its  officials  or  by  its  attorneys. 

Mr.  McCORD. — I  object  to  it  as  irrelevant,  incom- 
petent and  immaterial. 

Mr.  FISHBURNE.— You  will  find  the  return  of 
the  marshal  attached  to  the  letter,  showing  service  on 
the  bank. 

The  COURT. — I  overrule  the  objection.  It  may 
be  admitted. 

Letter  referred  to  admitted  in  evidence  and  marked 
Plaintiff's  Exhibit  ^^K." 

[Testimony  of  C.  W.  McKercher,  for  Plaintiff.] 

C.  W.  McKERCHER,  called  as  a  witness  on  behalf 
of  the  plaintiff,  being  first  duly  sworn,  testified  as 
follows : 

Direct  Examination. 
(By  Mr.  FISHBURNE.) 

Q.  Your  name  is  C.  W.  McKercher'? 

A.  It  is.     [101] 

Q.  You  are  a  clerk  in  the  United  States  attorney's 
office  ?        A.  Yes,  sir. 

Q.  Do  you  recollect  any  official  or  employee  of  the 
National  Bank  of  Commerce  calling  upon  you  in  re- 
sponse to  this  letter  which  I  hand  you.  Exhibit  ^'K"? 

A.  I  don't  know  that  it  was  in  response  to  that 
letter ;  Mr.  Brownell,  Chief  Clerk  at  the  bank,  called. 

jQ.  For  what  purpose  did  he  call  ? 

Mr.  McCORD. — I  object  to  that  as  incompetent, 
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irrelevant,  immaterial  and  hearsay.     The  clerk  of  the 

bank  would  not  be  able  to  bind  this  bank. 

The  COURT. — I  overrule  the  objection. 

A.  He  called  to  see  the  indorsements  on  the  checks. 

Q.  The  indorsements  on  these  checks  in  dispute  in 
this  case*?        A.  Yes,  sir. 

Q.  Did  you  show  him  those  checks  1        A.  I  did. 

Q.  Did  you  show  him  all  of  them?        A.  I  did. 

Q.  Do  you  recollect  how  soon  after  the  date  of  that 
letter,  March  4,  1910,  this  happened  1 

A.  No,  I  do  not. 

Q.  Would  you  say  it  was  shortly  afterward? 

Mr.  McCORD. — I  object  to  that  as  leading. 

The  COURT.— Overruled. 

A.  It  was  at  the  time  that  Mr.  Todd  was  in  Wash- 
ington during  the  Ballinger-Pinchot  controversy;  I 
don't  know  the  date  of  it  except  in  that  way. 

Mr.  McCORD. — That  was  in  June,  wasn't  it? 

The  WITNESS.— I  don't  recall  the  date. 

Mr.  McCORD.— I  saw  Mr.  Todd  in  Washington, 
that  is  how  I  happen  to  know. 

Q.  Did  Mr.  Brownell  or  anybody  else  for  the  bank 
at  that  time  or  any  other  time  make  any  demand  upon 
you  for  the  possession  of  the  checks?     [102] 

A.  He  did  not. 

Q.  He  made  an  examination  of  all  of  them? 

A.  As  many  as  he  wished. 

Q.  You  offered  him  to  inspect  all  of  them? 

A.  I  did. 
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Cross-examination. 
(By  Mr.  McCORD.) 

Q.  That  was  some  several  months  after  March  4th  ? 

A.  Yes,  sir. 

(Witness  excused.) 

Mr.  McCORD. — I  now  renew  my  motion  for  a  non- 
suit on  the  same  ground,  your  Honor. 

The  COURT. — The  motion  is  granted. 

Mr.  FISHBURNE.— The  Court  will  allow  us  an 
exception. 

The  COURT.— Exception  allowed.  The  Clerk 
will  enter  an  order  granting  a  nonsuit.  The  jurors 
are  all  excused  from  attendance  until  to-morrow 
morning  at  ten  o  'clock. 

[Plaintiff's   Exhibit  **H''— Indictment.] 

In  the  United  States  Circuit  Court  for  the  Western 
District  of  Washington^  Western  Division, 

No.  1933. 

The  United  States  of  America, 
Western  District  of  Washington, — ss. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
M.  P.  McCOY, 

Defendant. 

INDICTMENT. 

Violation  of  Sec.  5488,  R.  S. 

July  Term,  A.  D.  1909. 

The  Grand  Jurors  of  the  United  States  of  America, 

duly  impaneled,  sworn  and  charged  to  inquire  within 
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and  for  the  Western  District  of  Washington,  upon 
their  oaths  present :     [103] 

That  one  M.  P.  McCoy,  heretofore,  to  wit :  On  the 

31st  day  of  March,  1909,  and  at  various  times  between 

that  date  and  the  first  day  of  September,  1909,  in  the 

City  of  Seattle,  in  said  District,  being  then  and  there 

an  examiner  of  surveys    employed  by  the    General 

Land  Office  of  the  United  States,  and  as  such  officer 

being  at  said  times  and  place  a  disbursing  officer  of 

the  United  States  and  entrusted  with  certain  public 

moneys  of  the  United  States ;   did,  by  virtue  of  his 

said  office  and  employment  and  while  so  employed 

and  acting  as  such  disbursing  officer  of  the  United 

States,  receive  and  take  into  his  possession  certain 

public  moneys  of  the  United  States,  to  wit:  the  sum 

of    Five  Thousand    Seven    Hundred  and  Eighteen 

($5,718.00)    Dollars,  lawful   money  of   the   United 

States  of  America,  then  and  there  the  property  of 

the  United  States,  a  more  particular  description  of 

which  money  is  to  the  Grand  Jurors  unknown ;  and 

the  said  M.  P.  McCoy  did  then  and  there  wilfully, 

unlawfully  and  feloniously  embezzle  and  convert  to 

his  own  use  said  public  moneys  of  the  United  States, 

to  wit,  the  sum  of  Five  Thousand  Seven  Hundred 

and  Eighteen  ($5,718.00)  Dollars,  lawful  money  of 

the  United  States,  a  more  particular  description  of 

which  money  so  embezzled  as  aforesaid,  being  to  the 

Grand  Jurors  unknown ;  contrary  to  the  form  of  the 

statute  in  such  case  made  and  provided,  and  against 
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the    peace   and   dignity    of   the    United    States   of 

America. 

ELMER  E,  TODD, 
United  States  Attorney. 
Witnesses  examined  before  Grand  Jurors :  Ehner 
E.  Todd. 

[Indorsed] :  Indictment  for  Violation  Sec.  5488, 
E.  S.  Case  No.  1933.  Plainti:ff's  Exhibit  ''H." 
United  States  District  Court,  Western  Dist.  of 
Washington.  Filed  March  13,  1912.  A.  W.  Engle, 
Clerk.     [104] 

[Plaintiflf^s  Exhibit  **J^^— Letters.] 

4-207-r. 

ETDB 

DEPARTMENT  OF  THE  INTERIOR 
WTP  GENERAL  LAND  OFFICE, 

WASHINGTON. 

February  28,  1912. 
I  hereby  certify  that  the  annexed  copies  of  letters 
from  this  ojffice  addressed  to  M.  P.  McCoy,  Examiner, 
are  true  and  literal   exemplifications  of  the  official 
record  of  said  letters  in  this  office. 

IN  TESTIMONY  WHEREOF  I  have  hereunto 
subscribed  my  name  and  caused  the  seal  of  this  office 
to  be  affixed,  at  the  city  of  Washington,  on  the  day 
and  year  above  written. 
[Seal  of  United  States  General  Land  Office.] 

H.  W.  SANFORD, 
Recorder  of  the  General  Land  Office. 
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Plaintiff's  Exhibit  ''J"  offered  but  not  admitted  in 
evidence. 
In  Eeply  Please  Refer  to 

4"WB 

172408 
1907 
DEPARTMENT  OF  THE  INTERIOR.     CLDB 
GENERAL  LAND  OFFICE. 

Washington,  D.  C,  October  15,  1907. 
Address  only  the 
Commissioner  of  the  General  Land  Office. 

SCHEDULE  OF  COLVILLE  ALLOTMENTS. 
Mr.  M.  P.  McCoy, 
Examiner, 

Seattle,  Washington. 
Sir: 

Your  letter  of  October  3,  1907,  is  received,  report- 
ing receipt  of  data  from  Olympia,  and  non-receipt  of 
instructions,  which  [105]  must  have  reached  you 
soon  after  said  date.  I  transmit  herewith  a  copy  of 
all  the  remaining  parts  of  the  Colville  schedule  of 
Indian  allotments,  which  have  not  heretofore  been 
supplied  for  your  use  in  verifying  and  reporting 
their  condition. 

Of  the  14  townships  represented,  six  are  still  un- 
surveyed,  and  in  those  you  are  not  required  to  inves- 
tigate. Three  tracts  are  in  Tp.  39,  R.  33,  which  you 
have  already  examined,  but  they  were  not  found  and 
reported  by  Deputy  Shelton ;  so  it  is  necessary  to  ex- 
amine their  status,  and  report  as  to  the  necessity  of 
a  correction  survey.     Allotment  No.  278  for  E.  Du- 
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puis  appears  also  omitted  from  the  survey  of  section 
34,  Tp.  3f7,  E.  33. 

As  you  state  you  are  not  informed  as  to  what  town- 
ships have  been  suspended  for  segregation,  you  are 
now  advised  that  a  general  suspending  order  was 
telegraphed  to  the  Waterville  and  Spokane  offices 
Sept.  20,  1906,  affecting  all  public  lands  in  the  north 
or  ceded  part  of  the  Colville  Reserve,  besides  orders 
by  letters  specifying  various  townships. 

Very  respectfully, 

FRED  DENNETT, 
JCP  Acting  Commissioner. 

In  Reply  Please  Refer  to 
^^E 
WTP 

2O87'72-190i7 

DEPARTMENT  OF  THE  INTERIOR.     C  L  D  B 
GENERAL  LAND  OFFICE. 

Washington,  December  11,  1907. 
Address  only  the 
Commissioner  of  the  General  Land  Office. 

SCHEDULE  OF  INDIAN  ALLOTMENTS. 
Mr.  M.  P.  McCoy, 

Examiner  of  Surveys, 
Seattle,  Washington. 
Sir: 

I  transmit  herewith,  as  requested  in  your  letter 
dated  November  24,  1907,  a  copy  of  the  schedule  of 
Indian   allotments   in     [106]     T.  40  N.,  R.  32  E., 
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Washington,  transmitted  with  your  letter  dated  June 
2,  1907. 

Very  respectfully, 

FRED  DENNETT, 
L.J.  Assistant  Commissioner. 

In  Reply  Please  Refer  to 
E 

WTP 

211973-1907 

DEPARTMENT  OF  THE  INTERIOR.     C  L  D  B 
GENERAL  LAND  OFFICE. 
Washington,  D.  C,  December  13,  1907. 
Address  only  the 
Commissioner  of  the  General  Land  Office. 

INSTRUCTIONS  TO  EXAMINER  OF 
SURVEYS. 
Mr.  M.  P.  McCoy, 

Examiner  of  Surveys, 
Seattle,  Washington. 
Sir: 

Upon  completion  of  the  work  in  connection  with 
the  Indian  allotments  in  the  ceded  portion  of  the  Col- 
ville  Indian  Reservation,  Washington,  you  are  re- 
quested to  prepare  and  transmit  your  detailed  report 
of  the  examination  of  the  survey  of  the  standard  lines 
in  the  diminished  reservation,  executed  by  Witham 
and  Whitham,  D.  S.,  under  their  contract  No.  635, 
examined  by  you  last  spring. 

The  returns  of  said  survey  have  been  pending  in 
this  office  for  some  time  and  it  is  desired  that  action 
may  be  taken  thereon  at  the  earliest  practicable  date. 
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In  connection  with  the  work  upon  which  you  are 
now  engaged,  it  is  noted  that  a  description  of  the  al- 
lotments in  the  following  unsurveyed  townships  has 
been  furnished  you: 

Tps.  36  N.,  Rs.  29  and  30  E. 
Tps.  35,  39  and  40  N.,  E.  31  E.  [107] 

T.  40  N.,  R.  35  E. 
Tps.  35  N.,  Rs.  36  and  37  E. 
Your  present  orders  are  not  intended  to  cover  any 
investigation  of  the  allotments  in  these  townships,  as 
it  will  be  the  duty  of  the  deputies  who  are  to  make  the 
surveys  therein  to  segregate  said  allotments  from 
the  public  lands. 

Very  respectfully, 

FRED  DENNETT, 
L.J.  Assistant  Commissioner. 

In  Reply  Please  Refer  to 
E 

WTP 

208656-1907 

DEPARTMENT  OF  THE  INTERIOR.     C  L  D  B 
GENERAL  LAND  OFFICE. 
Washington,  D.  C,  December  19,  1907. 
Address  only  the 
Commissioner  of  the  General  Land  Office. 

INSTRUCTIONS   TO   EXAMINER   OF 
SURVEYS. 
Mr.  M.  P.  McCoy, 

Examiner  of  Surveys, 
Seattle,  Washington. 
Sir.— 

I  transmit  herewith  for  examination  as  to  the  bona 
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-fides  of  the  alleged  settlers  the  applications  for  the 
survey  of  T.  39  N.,  R.  31  E.  and  T.  21  K,  R.  9  E., 
Washington.  The  surveyor  general  has,  by  letter  of 
even  date  herewith,  been  directed  to  transmit  to  you 
direct  such  other  applications  as  may  be  received. 

Very  respectfully, 

FRED  DENNETT, 
L.J.  Assistant  Commissioner.     [108] 

In  Reply  Please  Refer  to  W.T.P. 

E 

WTP 

2118705—1907. 

DEPARTMENT  OF  THE  INTERIOR. 
GENERAL  LAND  OFFICE. 

Washington,  D.  C,  December  26,  1907. 
Address  only  the 
Commissioner  of  the  General  Land  Office. 

INSTRUCTIONS   TO   EXAMINER   OF 
SURVEYS. 
Mr.  M.  P.  McCoy, 

Examiner  of  Surveys, 
Seattle,  Washington. 
Sir: 

I  transmit  herewith  for  examination  as  to  the  hona 
fides  of  alleged  settlers  the  applications  for  survey 
of  T.  37  N.,  R.  40  E.,  Washington. 

Very  respectfully, 

FRED  DENNETT, 
L.J.  Assistant  Commissioner. 
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In  Eeply  Please  Eefer  to 

E  C.L.D.B. 

DEPARTMENT  OF  THE  INTERIOR. 
W.T.P.      GENERAL  LAND  OFFICE. 

221864-1907. 

Washington,  D.  C,  January  7, 1908. 
Address  only  the 
Commissioner  of  the  General  Land  Office. 
INDIAN  ALLOTMENTS.  COLVILLE  INDIAN 

RESERVATION. 
Mr.  M.  P.  McCoy, 

Examiner  of  Surveys, 
Seattle,  Washington. 
Sir: 

In  reply  to  your  letter  dated  December  18,  1907, 
relative  to  allotment  No.  65,  Agnes,  in  T.  40  N.,  R. 
32  E.,  Washington,  you  [109]  are  advised  that  the 
proper  description  of  said  allotment  is  as  follows: 
W.1/2  NW.14  NE.14  NW.14  section  35  and  NE.14 
NW.i/4  NW.1/4  east  of  Kettle  River  in  section  35  and 
SW.14  SW.14  east  of  Kettle  River  in  section  26, 
W.i/s  SE.14  NW.14  SW.14,  section  26  and  SW.14 
NW.14  SW.14  east  of  Kettle  River  in  section  26,  said 
township.  Any  other  description  furnished  you  is 
incorrect. 

The  allotment  No.  11  of  Leo  Tonasket  has  been 
properly  shown  upon  a  supplemental  plat  approved 
March  1,  1907,  and  it  appears  that  no  further  action 
is  necessary  in  connection  therewith  on  the  part  of 
this  office,  the  facts  contained  in  your  letter  dated 
June  2,  1907,  relative  thereto  having  been  submitted 
to  the  Indian  office  with  my  letter  dated  June  15, 
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1907,  and  no  further  action  seems  to  have  been  taken. 

Very  respectfully, 

FRED  DENNETT, 
L.J.  Assistant  Commissioner. 

In  Reply  Please  Refer  to 

DEPARTMENT  OF  THE  INTERIOR.     C.L.D.B. 

E  GENERAL  LAND  OFFICE. 

W.T.P. 

198421-221863 

Washington,  D.  C,  January  9,  1908. 
1907 

Address  only  the 
Commissioner  of  the  General  Land  Office. 
INSTRUCTIONS   TO   EXAMINER   OF 
SURVEYS. 
Mr.  M.  P.  McCoy,  ^  ^' 

Examiner  of  Surveys, 
Seattle,  Washington. 
Sir: 

In  reply  to  your  letter  dated  November  6,  1907, 
relative  to  the  survey  of  allotment  No.  33,  Julia 
Chesaw,  in  section  21,  T.  40  N.,  R.  30  E.,  you  are 
directed  to  submit  your  field  notes  of  [1 10]  survey 
to  the  surveyor  general  for  transcribing  and  platting 
if  you  have  not  already  done  so. 

Your  action  in  proceeding  with  the  examination  of 
such  surveys  as  can  be  reached  at  this  season  of  the 
year,  as  reported  in  your  letter  dated  December  18, 
1907,  is  approved. 

Upon   completion   thereof,  you  will  prepare  and 
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submit  your  reports,  after  which  you  will   proceed 
with  the  examination  of  bona  fides. 

Very  respectfully, 

FEED  DENNETT, 
L.J.  Assistant  Commissioner. 

In  Eeply  Please  Refer  to 

36199-1908 
WTP 

DEPARTMENT  OP  THE  INTERIOR.     C  L  D  B 
GENERAL  LAND  OFFICE. 

Washington,  D.  C,  March  6, 1908. 
Address  only  the 
Commissioner  of  the  General  Land  Office. 

INSTRUCTIONS   TO  EXAMINER   OF 
SURVEYS. 
Mr.  M.  P.  McCoy, 

Examiner  of  Surveys,  ■! 

Seattle,  Washington. 
Sir: 

In  reply  to  your  letter  dated  February  16,  1908, 
requesting  instructions  as  to  further  work,  you  are 
hereby  directed,  upon  receipt  hereof,  to  proceed  to 
western  Montana  and  examine  the  hona  fides  of  set- 
tlers in  the  following  townships,  the  applications  for 
the  survey  of  which  are  herewith  transmitted  under 
separate  cover :     [111] 

Group  No.  1. 
Ts.  1  N.,  Rs.  21  and  22  W. 
T.  2  N.,  R.  19  W. 
;  ^  .  Tps.  3  and  4  N.,  R.  21  W.  ;  t^^'-] 
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Tps.  1  S.,  Rs.  21  and  22  W. 
,,  ;  Tps.  2  and  3  S.,  R.  22  W. 

Group  No.  2. 
T.26N.,R.22W. 
T.  29  N.,  R.  18  W. 
Tps.  31 N.,  Rs.  20  and  24  W. 
Tps.  32  N.,  Rs.  20,  21,  22  and  28  W, 
tps.  33  and  34  N.,  R.  27  W.  ! 

Group  3. 
Tps.  25  N.,  Rs.  33  and  34  W. 
A  map  of  Montana  and  a  supply  of  blanks  for  re- 
ports are  herewith  transmitted. 

You  will  take  with  you  your  surveying  outfit  for 
use  in  case  it  should  be  deemed  expedient  to  later 
assign  to  you  the  field  examination  of  certain  surveys 
in  Montana. 

Very  respectfully, 

FRED  DENNETT, 
J.R.A.  Commissioner. 

In  Reply  Please  Refer  to 

"E"WTP  '' 

48326    53824 
54781    57436 

59454  '"■'''■ 

1908. 
DEPARTMENT  OP  THE  INTERIOR.     C  L  D  B 
GENERAL  LAND  OFFICE. 

Washington,  D.  C,  March  31,  1908. 
Address  only  the 
Commissioner  of  the  General  Land  Office. 

INSTRUCTIONS   TO   EXAMINER   OF 
SURVEYS.     [112] 
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Mr.  M.  P.  McCoy, 

Examiner  of  Surveys, 
Missoula,  Montana. 
Sir: 

In  reply  to  your  letter  dated  March  17,  1908,  you 
are  requested  to  return  to  the  Surveyor  General  for 
Washington  all  data  in  your  hands  relating  to  sur- 
veys in  his  district  and  to  advise  him  to  hold  the  same 
for  further  investigation. 

In  addition  to  the  work  heretofore  assigned  you  in 
Montana,  you  are  directed  to  examine  the  hona  -fides 
of  applicants  for  the  survey  of  the  following  town- 
ships in  Montana,  the  petitions  therefor  being  here- 
with transmitted,  viz.: 

T.  37  N.,  R.  2  W.,  T.  28  E.,  R.  19  E.,  T.  37  N.,  R.  21 
E.,  T.  29  N.,  R.  36  E.,  Ts.  30  N.,  Rs.  38  and  34  E., 
T.  25  N.,  R.  33  E.,  and  T.  26  N.,  R.  42  E. 

In  connection  therewith  you  are  directed  to  obtain 
the  necessary  data  and  examine  the  survey  executed 
by  Fred  I.  Hubbard,  D.  S.,  under  his  contract  No. 
510,  and,  if  data  is  obtained  from  the  surveyor  Gen- 
eral, that  by  Parkinson  and  Douglas,  D.  S.,  under 
their  contract  No.  517. 

Very  respectfully, 

FRED  DENNETT, 

Commissioner. 
J.R.A. 
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In  Reply  Please  Refer  to 

E  C.L.D.B. 

DEPARTMENT  OF  THE  INTERIOR. 
DB.  GENERAL  LAND  OFFICE. 

Washington,  D.  C,  April  14,  1908. 
Address  only  the 
Commissioner  of  the  General  Land  Office. 
Mr.  M.  P.  McCoy, 

Examiner  of  Surveys, 
Helena,  Montana. 
Sir: 

I  have  your  letter  of  the  8th  instant  in  which  you 
ask  to  be  allowed  to  continue  examinations  in  the 
State  of  Washington,  [113]  as  your  wife  cannot 
live  in  the  high  altitudes  of  Montana  where  you  are 
at  present  assigned.  You  fear  that  your  work  has 
not  been  satisfactory  to  this  office. 

In  reply  you  are  informed  that  your  services  in  the 
State  of  Washington  have  been  very  acceptable  and 
no  fault  is  found  with  the  character  of  your  work. 

Your  assignment  to  Montana  was  owing  solely  to 
the  necessities  of  the  service,  and  in  the  interest  of 
good  administration. 

No  instructions  were  given  you  as  to  a  permanent 
assignment  to  Montana,  but  directions  were  for- 
warded indicating  that  your  stay  in  the  latter  State 
would  probably  extend  over  the  coming  surveying 
season. 

I  regret  that  I  cannot  immediately  comply  with 
your  personal  request  to  return  to  Washington  to 
continue  examinations  there  as  the  exigencies  of  the 
work  may  require  a  longer  detention  in  Montana. 
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I  will,  however,  endeavor  to  have  your  examina- 
tions confined,  as  far  as  practicable,  to  the  lower  alti- 
tudes in  eastern  Montana,  which  I  hope  will  enable 
you  to  prosecute  the  work  with  your  usual  fidelity. 

Very  respectfully, 
L.J.  FRED  DENNETT, 

Commissioner. 

In  Reply  Please  Refer  to 

WTP  \ 

8363i7) 
83658)  1906 
83659) 

DEPARTMENT  OF  THE  INTERIOR.    WTP 
GENERAL  LAND  OFFICE. 

Washington,  D.  C,  May  5, 1909. 
Address  only  the 
Commissioner  of  the  General  Land  Office. 

PROCEDURE  IN  EXAMINATION  OF 
SURVEYS.     [114] 
Mr.  M.  J.  McCoy, 

Examiner  of  Surveys, 

Great  Falls,  Montana. 
Sir: 

In  reply  to  your  letter  dated  April  17, 1908,  you  are 
hereby  authorized  to  transport  your  two  permanent 
assistants  from  the  State  of  Washington  to  the  Dis- 
trict of  Montana,  where  you  are  now  engaged  in  the 
examination  of  surveys. 

With  reference  to  your  proposed  examination  of 
surveys  executed  in  northeastern  Montana,  payable 
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from  special  deposits  by  the  Northern  Pacific  Eail- 
way  Co.,  you  are  advised  that  this  office  has,  by  letter 
of  even  date  herewith,  requested  the  Secretary  of  the 
Interior  for  general  authority  to  authorize  examiners 
of  surveys  to  employ  transitmen  to  organize  auxiliary 
parties  and  examine  surveys  under  the  personal 
supervision  of  the  examiners  and  upon  the  granting 
of  such  authority,  you  will  be  further  advised. 

Very  respectfully, 

FRED  DENNETT, 
JCB  Commissioner. 

In  Reply  Refer  to 
'^E''  C.L.D.B 

DEPARTMENT  OF  THE  INTERIOR. 
W.T.P.       GENERAL  LAND  OFFICE. 
83637) 
88700)  1908 

Washington,  D.  C,  June  18, 1^8. 
Address  only  the 
Commissioner  of  the  General  Land  Office. 

INSTRUCTIONS   TO  EXAMINER   OF 
SURVEYS. 
Mr.  M.  P.  McCoy, 

Examiner  of  Surveys, 
Great  Falls,  Montana. 
Sir: 

You  are  advised  that  under  departmental  au- 
thority dated  May  5,  1908,  examiners  are  authorized 
to  employ  a  competent  [115]  assistant  as  transit- 
man  in  charge  of  an  auxiliary  party  under  the  super- 
vision of  the  examiner  to  assist  in  the  examination 
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of  surveys,  at  a  salary  of  $100  per  month  and  actual 
necessary  expenses  of  transportation  and  subsistence. 
In  accordance  with  your  recommendation  dated 
April  21,  1908,  you  are  hereby  authorized  to  employ 
John  D.  King  as  transitman  to  assist  you  in  the  ex- 
amination of  the  surveys  assigned  to  you  in  north- 
eastern Montana,  and  as  outlined  in  your  said  letter. 
A  solar  transit,  tripod,  chain,  tape  and  set  of  pins 
has  been  sent  to  you  at  Culbertson,  Montana,  the  re- 
ceipt for  the  two  boxes  sent  by  express  being  herewith 
transmitted.  The  report  of  work  done  by  the  tran- 
sitman should  be  included  in  your  weekly  report. 

Very  respectfully, 

H.  H.  SCHWARTZ, 
JCP  Acting  Assistant  Commissioner. 

In  Reply  Please  Refer  to 

DEPARTMENT  OF  THE  INTERIOR.     C.L.D.B. 

E.  GENERAL  LAND  OFFICE. 

W.T.P. 

151770-1908. 

Washington,  D.  C,  August  22,  1908. 
Address  only  the 
Commissioner  of  the  General  Land  Office 
INSTRUCTIONS    TO    EXAMINER    OF    SUR- 
VEYS. 
Mr.  M.  P.  McCoy, 

Examiner  of  Surveys, 
Great  Falls,  Montana. 
Sir: 

In  reply   to   your   letter   dated   August  12,  1908, 
relative  to  the  examination  of  surveys  in  Montana, 
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you  are  advised  that  the  Surveyor  General  has  been 
directed  to  transmit  to  you  at  the  earliest  practicable 
date  the  data  for  the  examination  of  contracts 
No.  515,  A.  E.  Gumming,  D.  S.,  Nos.  580  and  531, 
Fessenden  and  Ross,  D.  D.,  and  No.  542,  R.  C.  Durn- 
ford,  D.  S.     [116] 

The  survey  under  contract  No.  505  within  the  Port 
Peck  Indian  Reservation  is  being  examined  by  A.  P. 
Dunnington,  Topographer  in  Charge  of  the  surveys 
within  said  reservation. 

Weather  and  flood  conditions  in  the  southeastern 
part  of  the  district  early  in  the  season  rendered  it 
expedient  for  examiner  Wilkes  to  take  up  some  of 
the  work  which  it  was  thought  would  be  examined 
by  you  later,  but  it  is  believed  that  there  will  be 
enough  completed  work  in  the  northeastern  part  of 
the  state  to  keep  you  steadily  at  work. 

The  Surveyor  General  reports  the  probable  early 
completion  of  the  contracts  Nos.  518  and  519,  George 
H.  Potter,  D.  S.  and  Nos.  526  and  527,  Williams  and 
Hertz,  D.  S. 

You  will  include  also  the  examination  of  T.  9  N.^ 
R.  33  E.,  Harley  J.  Riley,  D.  S.,  under  contract 
No.  500,  Tps.  2  and  3  N.,  R.  28  E.,  Page  and  Page, 
D.  S.,  contract  No.  513  and  T.  7  S.  R.  24  E.,  contract 
No.  512,  George  L.  Elmer,  D.  S.,  the  same  being 
isolated  townships  not  yet  examined. 

Mr.  Wilkes,  whose  address  is  Miles  City,  Montana, 
has  been  directed  to  confine  his  operations  to  the  dis- 
trict south  of  the  Yellowstone  and  east  of  the  Big 
Horn  Rivers  and  to  send  to  you  at  Great  Falls  any 
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data  in  his    hands    for    the    isolated    work  above 
referred  to. 

Very  respectfully, 

FEED  DENNETT, 
ALP.  Commissioner. 

In  Reply  Please  Refer  to. 

W.T.P. 

W.T.P.  C.L.D.B. 

DEPARTMENT  OF  THE  INTERIOR. 
189338-1908  GENERAL  LAND  OFFICE. 

Washington,  D.  C,  November  25,  1908. 
Address  only  the 
Commissioner  of  the  General  Land  Office 
INSTRUCTIONS    TO    EXAMINER    OF    SUR- 
VEYS.    [117] 
Mr.  M.  P.  McCoy, 

Examiner  of  Surveys, 

Great  Falls,  Montana. 
Sir: 

In  reply  to  your  letter  dated  November  8,  1908, 
you  are  directed,  upon  the  advent  of  unfavorable 
weather  conditions  for  the  prosecution  of  field  work, 
to  return  to  Seattle,  Washington,  and  submit  your 
reports. 

You  are  requested  to  inform  the  Surveyor  Gen- 
eral of  Montana,  upon  completion  of  your  field 
examination  of  each  survey,  whether  you  will  recom- 
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mend  the  acceptance  thereof,  or,  if  corrections  are 
required,  to  what  extent. 

Very  respectfully, 

PEED  DENNETT, 
JCP.  Commissioner. 

OFFICE  AUDITOR  INTERIOR  DEPT. 

Feb  28  1912 

A.M.9  12  2  4  P.M. 

March  4,  1910. 
The  National  Bank  of  Commerce, 

Seattle,  Washington. 
Gentlemen : 

On  behalf  of  the  United  States  of  America,  I 
hereby  make  demand  upon  you  for  repayment  of  the 
sum  of  $15,129.81,  on  account  of  checks  which  were 
issued  by  M.  P.  McCoy,  examiner  of  surveys  and 
special  disbursing  agent  for  the  Department  of  the 
Interior  during  the  years  1907,  1908  and  1909,  which 
checks  were  paid  by  you  upon  forged  endorsements, 
the  endorsement  of  payee  in  each  instance  being  a 
forgery. 

Attached  hereto  is  the  list  of  said  checks  with  the 
date  of  each,  the  name  of  the  payee,  the  amount  of 
each  check,  and  the  bank  or  banks  through  which  it 
was  passed  before  being  paid  by  the  National  Bank 
of  Commerce.     [118] 

All  these  checks  are  in  my  office  at  the  Federal 
Building  and  your  officers  and  attorneys  will  be 
allowed  to  inspect  them  if  you  so  desire. 

Respectfully, 
ELMER  E.  TODD, 
End.  United  States  Attorney. 
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EETURN  OF  SERVICE. 

The  United  States  of  America, 
Western  District  of  Washington, — ss. 

I  hereby  certify  and  return  that  I  served  the  an- 
nexed letter  on  the  therein  named  bank  by  delivering 
the  original  thereof  to  R.  R.  Spencer,  its  1st  vice- 
president,  personally,  at  the  place  of  business  of 
said  bank  at  Seattle  in  said  District  on  the  5th  day 
of  March,  A.  D.  1910. 

C.  B.  HOPKINS, 

United  States  Marshal. 

By  M.  T.  MeGraw, 

Deputy.     [119] 
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Thereupon,  defendant  National  Bank  of  Com- 
merce offered  the  following  testimony  in  its  behalf, 
to  wit : 

[Testimony  of  R.  S.  Walker,  for  Defendant.] 
R.  S.  WALKER,  sworn  as  a  witness  for  defendant, 
testified  as  follows: 

Direct  Examination. 
(By  Mr.  McCORD.) 

iQ.  What  is  your  name?        A.  R.  S.  Walker. 

Q.  What  is  your  position  ? 

A.  Assistant  Cashier  of  the  National  Bank  of 
Commerce. 

Q.  How  long  have  you  occupied  that  position? 

A.  Since  1904. 

iQ.  You  are  familiar  with  the  account  carried  in 
that  bank  by  M.  P.  McCoy,  Special  Disbursing 
Agent  and  Examiner  of  Surveys  of  the  United 
States?        A.  Yes. 

Q.  Do  you  remember  when  it  was  opened  ? 

Mr.  FISHBURNE. — Pardon  me,  one  matter  more, 
before  you  proceed  I  desire  the  record  to  show — I 
just  thought  about  it — that  we  have  failed  to  put 
in  any  denial  to  your  amended  answer. 

Mr.  McCORD. — It  may  be  considered  denied. 

Stipulated  and  agreed  betw^een  counsel  that  the 
amended  answer  of  the  defendant  is  denied  by  the 
Government. 

Q.  Do  you  remember  when  it  was  opened? 

A.  My  recollection  is  it  was  in  October,  1903. 

iQ.  What  was  the  course  of  dealing  with  that  ac- 
count in  regard  to  balancing  the  books  with  McCoy, 
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on  the  Government  account  ? 

A.  Well,  we  rendered  a  statement  at  the  end  of 
each  month. 
Q.  To  whom? 

A.  We  rendered  a  statement,  made  a  statement  in 
duplicate,  and  the  original  of  the  statement  was  sent 
to  the  disbursing  officer,  and  the  duplicate  sent  to 
the  Secretary  of  the  Treasury  at  Washington. 
Q.  That  was  done  monthly? 
A.  Yes;  at  the  end  of  every  month.     [129] 
Q.  What  became  of  the  checks  returned  to  and 
paid  by  the  bank  ? 

A.  The  checks  were  sent  with  and  attached  to  the 
duplicate  statement. 

Q.  I  will  ask  you  if  you  have  caused  to  be  made 
up  statement  showing  the  statements  sent  by  the 
bank  from  time  to  time  to  the  Treasury  Deparment ; 
and  also  of  statements  sent  to  McCoy  from  time  to 
time  by  the  bank  ?  A.  Yes. 
(Q.  Are  these  the  statements?  A.  Yes. 
Mr.  McCORD.— Mark  these  as  Defendant's  Ex- 
hibit No.  1  for  identification. 

'Q.  I  will  ask  you  to  examine  this  Defendant's 
Identification  No.  1,  and  I  will  ask  you  if  that  is  a 
copy  of  the  statement  you  have  just  referred  to  which 
were  made  from  time  to  time  by  the  bank  and  sent 
to  the  Treasury  Department  and  Mr.  McCoy? 
A.  Yes,  it  is. 

Mr.  McCORD. — I  offer  in  evidence  Defendant's 
Exhibit  No.  1. 

Mr.  FISHBURNE.— Objected  to  on  the  ground 
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that  it  is  incompetent,  irrelevant  and  immaterial  to 

any  issues  in  this  case. 

(Argument.) 

The  COURT. — Objection  sustained  at  this  time, 
and  you  may  be  allowed  an  exception. 

Mr.  McCORD. — Will  your  Honor  indicate  on  what 
ground  it  is  sustained  ? 

The  COURT.— Why,  the  making  of  a  monthly 
statement  out  would  not  be  a  defence,  and  would 
not  be  a  ratification  under  the  law.  If  there  was  any 
testimony  showing  that  after  they  had  knowledge 
that  this  act  was  done  it  was  ratified,  then  this  would 
tend  to  reinforce  the  other  testimony. 

Mr.  McCORD. — That  goes  to  the  merits  of  the 
objection;  I  thought  there  might  be  some  technical 
reason. 

The  COURT.— No;  it  goes  to  the  fact  that  there 
was  no  ratification  of  the  MoCoy  monthly  statement ; 
no  further  act  [130]  of  the  representatives  of  the 
Government  after  knowledge  of  the  fact  which  would 
be  a  ratification ;  therefore,  I  do  not  think  it  is  com- 
petent. 

Mr.  McCORD. — I  offer  it  in  evidence  in  order  to 
show  that  the  Government  duly  received  these  state- 
ments ;  not  for  the  purpose  of  showing  that  it  would 
be  bound  necessarily  by  them,  but  that  they  received 
these;  and  it  is  one  element  in  the  chain  of  ratifica- 
tion ;  that  is  offered,  your  Honor,  in  view  of  the  ex- 
hibits introduced  by  the  Government  which  show  that 
Mr.  Dennett,  the  Commissioner  of  the  General  Land 
Office,  w^ho  had  control  of  these  entire  proceedings, 
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has  by  his  own  signature,  examined  and  verified  the 
vouchers,  and  verified  the  returns,  and  has  over  his 
own  signature  certified  that  they  were  correct.  I 
offer  them  further  in  view  of  the  fact  that  the  evi- 
dence that  has  been  introduced  shows  that  the  officers 
of  the  Government  of  the  United  States  had  full 
knowledge  of  all  of  the  facts,  and  ratified  and  ap- 
proved these  statements  of  this  account,  and  recog- 
nized that  McCoy  owes  the  United  States  the  money 
and  recognized  that  it  was  the  indebtedness  of  Mc- 
Coy to  the  United  States  of  United  States  money 
and  property  which  was  appropriated.  This  evi- 
dence is  an  element  in  line  with  that  defense. 

The  COURT. — You  may  reoffer  this  after  you 
have  produced  some  further  testimony  to  show  knowl- 
edge on  the  part  of  the  Government. 

Mr.  McCORD. — I  think  the  evidence  is  in  here 
now  upon  which  it  is  based. 

The  COURT. — Then  the  objection  is  sustained. 

Mr.  McCORD.— I  want  to  call  the  Court's  atten- 
tion particularly  to  it.  The  testimony  to  which  I 
refer  is  the  testimony  show^n  in  this  indictment  where 
the  United  States  in  1909,  September,  1909,  acting 
under  the  direction  of  the  Department  of  Justice, 
one  of  the  departments  of  the  Government  of  the 
[131]  United  States,  entered  into  and  directed  the 
prosecution  of  M.  P.  McCoy,  whereby  he  was  in- 
dicted, and  in  that  indictment  it  was  specifically 
charged  that  Mr.  McCoy  had  embezzled  $5,718.00 
of  the  money  of  the  United  States  then  and  there 
being  the  property  of  the  United  States.     Now,  then, 
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I  take  it  under  the  authorities,  and  particularly  under 

the  authority  of  the  case  of  U.  S.  y.  Walker,  139 

U.  S. ,  that  we  are  entitled  to  show  estoppel  on 

the  part  of  the  United  States  because  one  of  the 
great  departments  of  this  Government  in  this  par- 
ticular instance  has  charged  that  this  money  they 
are  now  suing  for  in  this  action  was  the  money  of 
the  United  States  and  not  the  money  of  defendant 
National  Bank  of  Commerce.  Not  only  that,  but 
they  have  prosecuted  Mr.  McCoy,  and  convicted  him, 
and  he  was  sentenced  to  the  penitentiary,  and  he 
served  out  his  term;  all  of  which  goes  to  show  that 
the  Government  of  the  United  States  through  its 
officers  sworn  and  then  proved  and  acted  upon  the  as- 
sumption throughout  that  the  money  that  was  stolen 
by  McCoy  was  not  the  money  of  the  National  Bank 
of  Commerce,  but  was  the  money  and  property  of 
the  Government  of  the  United  States.  If  that  is 
true,  the  when  McCoy  was  indicted  and  prosecuted, 
he  was  prosecuted  wrongfully  and  in  disregard  of 
his  rights  when  he  was  punished  and  served  out  his 
sentence  upon  the  theory  that  at  least  $5,718  of  this 
money  was  the  money  and  property  of  the  United 
States  which  he  embezzled.  How  can  it  be  said  now, 
your  Honor,  that  the  United  States  in  1909,  after 
all  of  the  facts  had  been  brought  out  that  it  solemnly 
acting  under  the  jurisdiction  of  the  Department  of 
Justice  under  the  direction  of  the  Attorney  General 
of  the  United  States  indicted  this  man  for  stealing 
the  money  of  the  United  States,  this  particular  money 
and  convicted  him  of  so  doing;  and  now  be  heard  to 
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say  it  was  not  the  money  of  the  United  States,  but 
of  the.  defendant.  I  think  that  the  United  States 
cannot  be  put  in  the  attitude  [132]  of  saying  in 
one  breath  it  is  our  money  and  we  will  convict  and 
punish  you  for  stealing  it ;  and  then  turn  immediately 
around  afterwards  and  bring  a  civil  action  for  the 
recovery  of  the  money  and  say  it  is  not  our  money. 
I  say  that  when  one  Department  of  this  Government 
acting  through  its  officers  authorized  to  bind  it  shows 
that  state  of  facts  that  becomes  a  verity  and  that  the 
Government  cannot  be  heard  to  subsequently  change 
its  position  and  deny  the  fact. 

The  COURT. — The  question  occurs  to  me,  this 
money  might  be  the  money  of  the  United  States  and 
the  United  States  still  hold  McCoy  for  embezzling  it, 
and  the  defendant  still  be  liable  to  account  for  the 
money.  The  money  was  the  Government  funds  and 
were  placed  in  the  depositary  with  the  restriction 
that  certain  duties  devolved  upon  McCoy  relative 
to  its  disbursement ;  and  I  think  that  under  the  hold- 
ing of  the  Court  of  Appeals,  that  the  defendant  is 
responsible  for  the  improper  disbursement  of  the 
money.  Objection  will  have  to  be  sustained  to  the 
admission  in  evidence  of  that  testimony. 

Statements  refused  admission  in  evidence. 

Mr.  McCORD.— Exception.  That  is  all,  Mr. 
Walker. 

Mr.  FISHBURNE.— That  is  all ;  we  have  no  cross- 
examination. 

Mr.  McCORD.— That  is  all;  I  rest  my  case. 

Mr.   FISHBURNE.— The   Government  rests.     I 
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have  no  further  testimony,  and  I  desire  to  have  the 
jury  dismissed  and  I  wish  to  make  a  motion  and 
argue  it  to  the  Court,  which  I  don't  desire  to  state 
in  the  presence  of  the  jury. 

(Jury  excused.) 

Mr.  MoCORD. — I  want  an  exception  to  your 
Honor's  rulings. 

The  COURT. — Let  the  record  show  they  are  al- 
lowed. 

Mr.  FISHBURNE.— We  move  at  this  time  that 
the  Court  instruct  the  jury  to  bring  in  a  verdict  for 
the  plaintiff  for  the  amount  prayed  for  in  the  com- 
plaint on  the  ground : 

That  plaintiff  has  proved  by  the  evidence  a  case 
according  [133]  to  the  decision  of  the  Circuit 
Court  of  Appeals  here,  and  that  the  defendant  has 
failed  to  put  in  any  testimony  negativing  the  plain- 
tiff's case,  and  on  the  pleadings  and  all  of  the  records 
of  the  case. 

(Argument  of  counsel.) 

The  COURT.— Motion  granted. 

Mr.  McCORD.— Exception. 

(Exception  allowed  by  the  Court.) 

(Jury  recalled.) 

The  COURT.— Gentlemen  of  the  jury :  I  will  in- 
struct you  to  return  a  verdict  for  the  plaintiff  in  the 
sum  of  $15,129.81  together  with  interest  from  the 
5th  day  of  March,  1910;  and  I  will  appoint  Mr.  Mc- 
Coy your  foreman  to  sign  the  verdict. 

Mr.  McCORD. — I  don't  know  whether  this  is  the 
proper  time  to  except  to  your  instruction,  and  to  your 
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Honor's  action  in  directing  an  instnicted  verdict  in 
this  case. 

The  COURT. — Yes,  note  an  exception. 

(Verdict  signed  by  the  foreman  as  directed,  and 
read  by  order  of  Court.) 

The  COURT.— You  may  file  the  verdict,  Mr.  Clerk. 

(Verdict  filed  by  the  clerk  as  directed  by  the 
Court.) 

Mr.  McCORD. — I  object  to  the  filing  of  the  verdict 
for  the  reason  that  the  verdict  is  not  supported  by 
the  evidence,  and  is  contrary  to  the  evidence;  and 
particularly  in  addition  to  the  general  objections  to 
the  jury  signing  the  verdict  and  the  filing  of  the 
instructed  verdict  I  object  to  the  computation  of 
interest  from  March  5,  1910,  especially  contending 
that  they  are  not  entitled  to  interest  until  the  com- 
mencement of  suit,  under  the  laws  of  this  State  and 
suit  not  being  commenced  until  December  10,  1910. 

The  COURT.— Note  the  exception.  You  will  be 
excused  from  further  consideration  of  this  case, 
gentlemen  of  the  jury. 

(Jury  discharged.)      [134] 

Mr.  McCORD. — I  would  like  also  to  have  an  ex- 
ception to  the  refusal  of  the  Court  to  give  the  in- 
structions requested  by  the  defendant,  numbered  one 
to  eight,  inclusive,  and  I  want  a  separate  exception 
to  each  one  of  them. 

The  COURT.— You  want  them  filed. 

Mr.  McCORD.— Yes,  I  want  them  filed. 

The  COURT.— Note  in  the  record  they  are  filed 
with  the  clerk. 

Mr.  McCORD. — And  let  the  record  show  an  ex- 
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ception.  I  don't  just  remember  the  regular  time 
for  preparing  and  serving  a  bill  of  exceptions,  I 
think  it  is  only  ten  days,  and  I  want  to  have  that 
extended.  I  want  the  time  extended  thirty  days  in 
addition  to  the  time  provided  by  the  rules  and 
statutes. 

Mr.  FISHBURNE.— No  objection  to  that. 

The  COURT. — Prepare  a  formal  order  and  pre- 
sent it  and  I  will  sign  it  and  have  it  put  in  the  record. 

Trial  closed.     [135] 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division, 

No.  1933-C. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

THE  NATIONAL  BANK  OF  COMMERCE,  a  Cor- 
poration, 

Defendant. 

Instructions  Requested  by  Defendant. 
STATEMENT. 

Plaintiff  brings  this  action  to  recover  from  the  de- 
fendant the  sum  of  $15,129.81,  the  amount  of  money 
the  plaintiff  claims  the  defendant  paid  out  upon 
checks  drawn  by  M.  P.  McCoy,  Examiner  of  Sur- 
veys and  Special  Disbursing  Agent  of  the  United 
States  and  made  payable  by  McCoy  to  fictitious  per- 
sons, the  United  States  having  deposited  a  large 
sum  of  money  to  the  credit  of  McCoy  as  such  Special 
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Disbursing  Agent  in  the  defendant  bank;  that  such 
checks  were  drawn  by  McCoy  fraudulently  and  not 
for  the  purpose  of  paying  the  legitimate  obligations 
of  the  United  States. 

The  complaint  further  alleges  that  the  checks  so 
paid  were  charged  to  the  account  of  the  United  States 
by  the  defendant  bank  and  that  credit  was  given  to 
the  defendant  bank  by  the  United  States  in  settle- 
ment with  the  bank  without  knowledge  on-  the  part 
of  the  plaintiff  that  the  said  McCoy  had  wrongfully 
issued  the  checks  in  question  for  the  purpose  of  de- 
frauding the  United  States,  and  that  the  fraud  of 
the  said  McCoy  was  not  discovered  until  about  the 
30th  of  September,  1909;  that  the  plaintiff  notified 
the  defendant  of  the  discovery  of  the  forgeries  and 
on  [136]  March  5th,  1910,  demanded  from  the  de- 
fendant payment  of  the  sum  in  controversy,  which 
plaintiff  claims  had  been  credited  to  the  defendant 
by  mistake  on  account  of  the  forged  endorsements. 

Plaintiff  further  contends  that  the  defendant  has 
refused  to  pay  the  amount  sued  for  and  that  the  whole 
sum  is  now  due  and  unpaid. 

The  defendant  admits  that  McCoy  was  Examiner 
of  Surveys  and  Special  Disbursing  Agent  for  the 
Interior  Department  of  the  United  States;  admits 
that  during  the  years  1907,  1908  and  1909  the  plain- 
tiff deposited  with  the  defendant  a  large  sum  of 
money  to  the  credit  of  McCoy;  admits  that  certain 
checks  drawn  by  McCoy  against  said  deposit  made 
by  the  plaintiff  to  the  defendant  were  paid  by  the 
defendant  and  that  the  respective  amounts  thereof 
were  charged  against  the  deposit  of  the  plaintiff;  ad- 
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mits  that  it  has  refused  to  pay  the  plaintiff  the  sum 
sued  for  or  any  part  thereof;  and  denies  all  of  the 
other  allegations  of  the  complaint. 

The  defendant  further  sets  up  two  affirmative  de- 
fenses; First:  that  the  deposits  made  by  the  United 
States  with  the  defendant  to  the  credit  of  said  Mc- 
Coy as  Examiner  of  Surveys  and  Special  Disbursing 
Agent,  were  made  in  the  usual  and  customary  man- 
ner, as  deposits  are  usually,  ordinarily  and  custom- 
arily made  by  any  individual  depositor  and  that  the 
relation  of  debtor  and  creditor  was  created  between 
the  plaintiff  and  the  defendant  by  reason  of  such 
deposits,  and  that  it  became  the  duty  of  the  defend- 
ant to  pay  the  checks  drawn  by  McCoy  against  said 
deposits  and  that  all  checks  drawn  by  McCoy  against 
the  deposits  of  the  plaintiff  were  paid  from  time  to 
time  as  the  same  were  presented  for  payment.  That 
it  was  not  the  duty  of  the  defendant  to  inquire  as 
to  the  names  of  the  payees  of  such  checks ;  that  all 
checks  paid  by  the  defendant  as  set  forth  in  the  com- 
plaint w^ere  [137]  duly  and  regularly  signed  with 
the  genuine  signature  of  said  McCoy  as  Examiner 
of  Surveys  and  Special  Disbursing  Agent;  that 
monthly  statements  were  rendered  to  the  plaintiff 
and  to  the  said  McCoy  showing  the  amount  of  each 
check  drawn  by  said  McCoy  against  the  said  deposits 
and  the  aggregate  of  such  checks,  and  that  monthly 
statements  were  duly  and  regularly  rendered  in  con- 
formity with  the  usual  custom  of  bankers.  That  no 
complaint  of  any  kind  was  made  by  the  plaintiff  to 
the  defendant  as  to  the  improper  payment  of  these 
checks  by  reason  of  any  forgeries,  fictitious  payees, 
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or  otherwise,  until  the  5th  of  March,  1910.     That  it 
was  the  duty  of  the  plaintiff  upon  the  return  of  the 
vouchers  of  the  said  McCoy  and  upon  the  rendition 
of  the  statements  of  his  account  to  the  United  States 
to   have   examined  the   said   account   and   to   have 
promptly  notified  the  defendant  of  the  alleged  for- 
geries and  fraud  if  any  there  were.    That  the  failure 
on  the  part  of  the  plaintiff  to  promptly  notify  the 
defendant  of  the  alleged  forgeries  and  fraud,  if  any 
there  were,  resulted  in  damage  and  injury  to  the  de- 
fendant in  a  sum  in  excess  of  the  amount  sued  for  by 
the  plaintiff  in  this  action,  and  that  the  defendant 
was  danmged  by  such  negligence  on  the  part  of  the 
plaintiff  in  failing  to  notify  the  defendant  of  the  al- 
leged forgeries  promptly,  and  that  by  reason  of  the 
failure  of  the  plaintiff  to  promptly  notify  the  defend- 
ant of  the  fraud  of  the  said  McCoy,  the  defendant 
was  prohibited  from  asserting  any  claim  it  may  have 
had  against  the  various  banks  that  forwarded  the 
checks  in  question  to  the  defendant  for  payment,  and 
that  by  reason  of  plaintiff's  failure  to  so  notify  the 
defendant  of  such  fraud  on  the  part  of  the  said  Mc- 
Coy within  a  reasonable  time  after  said  checks  were 
paid  and  a  statement  of  the  account  of  the  said  Mc- 
Coy, together  with  the  vouchers  was  sent  by  the  de- 
fendant to  the  plaintiff  the  said  plaintiff     [138]     is 
barred  and  estopped  of  any  right  it  may  have  had, 
if  any,  to  maintain  this  action  for  the  recovery  of 
the  money  prayed  for  in  the  complaint. 

Second:  The  defendant  alleges  that  the  plaintiff 
received  the  proceeds  of  the  fraudulent  checks  and 
that  the  said  McCoy  expended  the  money  collected 
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by  him  indirectly  upon  these  checks  in  payment  of 
the  legitimate  obligations  of  the  Government, 
created  by  McCoy,  and  which  he  was  authorized  by 
law  to  create;  that  the  plaintiff  has  not  been  dam- 
aged by  the  acts  of  the  said  McCoy  by  reason  of  the 
fact  the  Government  received  the  benefit  of  the 
funds  claimed  to  have  been  stolen  by  the  said  McCoy. 

The  plaintiff  denies  the  affirmative  allegations  of 
the  defendant's  answer. 

I. 

If  you  find  from  the  evidence  in  this  case  that  at 
the  time  the  account  between  M.  P.  McCoy  and  the 
defendant  was  opened  by  the  plaintiff  no  special  in- 
structions were  given  by  the  plaintiff  to  the  defend- 
ant limiting  the  right  of  McCoy  to  draw  checks 
against  the  account  so  opened  in  his  favor  with  the 
defendant  bank,  then  I  instruct  you  that  the  said 
McCoy,  as  Examiner  of  Surveys  and  Special  Dis- 
bursing Agent  had  a  legal  right  to  draw  checks 
against  said  account  in  the  same  way  that  an  individ- 
ual depositor  of  a  bank  might  draw  checks,  and  the 
said  McCoy  would  have  had  the  legal  right  to  draw 
checks  against  said  account  in  defendant's  bank  pay- 
able to  bearer  or  to  himself,  and  would  have  had  the 
legal  right  to  have  drawn  checks  in  his  own  favor, 
and  it  would  have  been  the  duty  of  the  defendant 
bank  to  have  paid  the  amount  of  such  checks  direct 
to  the  said  McCoy,  if  he  had  demanded  such  pay- 
ment.    [139] 

II. 

A  check  is  a  bill  of  exchange  drawn  on  a  bank 
payable  on  demand,  and  a  bill  of  exchange  is  payable 
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to  bearer:  (a)  When  it  is  so  stated  in  the  check, 
(b)  When  it  is  payable  to  the  order  of  a  fictitious  or 
nonexisting  person,  and  such  fact  was  known  to  the 
person  making  it  so  payable.     And  if  you  find  from 
the  evidence  in  this  case  that  the  checks  described 
in  the  complaint  were  made  payable  to  fictitious 
persons  and  that  McCoy  at  the  time  he  drew  such 
checks  knew  that  the  payees  were  fictitious  persons, 
then  I  instruct  you  that  the  checks  in  question  have 
the  same  legal  force  and  effect  as  though  the  checks 
had  been  drawn  specifically  to  bearer,  and  the  ficti- 
tious payees  must  be  regarded  by  you  in  relation  to 
this  matter  as  mere  nonentities,  and  the  checks  are 
equivalent  in  law  to  instruments  made  payable  to 
bearer;  and  if  such  checks  were  in  legal  effect  made 
payable  to  bearer,  then  the  defendant  bank  was  under 
no   legal   duty   or  obligation   to   inquire   into    the 
genuineness  or  validity  of  the  payees  of  the  checks 
or  the  genuineness  or  validity  of  the  endorsement  of 
the  names  of  such  fictitious  payees  upon  the  back 
of  the  checks,  and  the  defendant  had  the  legal  right 
to  pay  said  checks  upon  presentation  in  the  same 
way  as  though  they  had  been  made  payable  to  bearer 
in  each  instance;  and  the  defendant  violated  no  duty 
that  it  owed  to  the  plaintiff  in  paying  said  checks, 
and  it  was  guilty  of  no  negligence  in  so  paying  them, 
and  is  without  fault,  and  the  plaintiff  is  not  entitled 
to  recover  in  this  action  and  your  verdict  must  be  for 
the  defendant.     [140] 

ni. 

The  plaintiff  contends  that  the  monev  it  is  suin^ 
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for  was  money  paid  under  a  mistake  of  fact,  which 
may  be  recovered  back  by  it. 

'^It  must  be  taken  as  settled  that  when  the 
United  States  becomes  a  party  to  what  is  called 
^commercial  paper,' — by  which  is  meant  that  class 
of  paper  which  is  transferable  by  endorsement  or 
delivery,  and  in  private  parties  is  exempt, — is  ex- 
empt in  the  hands  of  innocent  holders  from  inquiry 
into  the  circumstances  under  which  it  is  put  into 
circulation — they  are  bound  in  any  Court  to  whose 
jurisdiction  they  submit  by  the  same  principles  that 
govern  individuals  in  their  relation  to  such  paper.'' 

^^  Laches  is  not  imputable  to  the  Government  in  its 
character  as  sovereign  by  those  subject  to  its  domin- 
ion. Still  a  Government  may  suffer  through  the 
negligence  of  its  officers.  If  it  comes  down  from  its 
position  of  sovereignty  and  enters  the  domain  of 
commerce  it  submits  itself  to  the  same  laws  that 
govern  individuals  there.  Thus,  if  it  becomes  the 
holder  of  a  bill  of  exchange,  it  must  use  the  same 
diligence  to  charge  the  drawers  and  endorsers  that 
is  required  of  individuals,  and  if  it  fails  in  this,  its 
claim  upon  the  parties  is  lost.  Generally  in  respect 
to  all  the  commercial  transactions  of  the  Govern- 
ment, if  an  officer  specially  charged  with  the  per- 
formance of  any  duty  and  authorized  to  represent 
the  Government  in  that  behalf,  neglects  that  duty 
and  loss  ensues,  the  Government  must  bear  the  con- 
sequences of  his  neglect.  But  this  cannot  happen 
until  the  officers  specifically  charged  with  the  duty, 
if  there  be  one,  have  acted  or  ought  to  have  acted. 
As  the  Government  can  only  act  through  its  officers, 
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it  may  select  for  its  work  whomsoever  it  will;  but  it 
must  have  some  representative  authorized  to  act  in 
all  the  emergencies  of  its  commercial  transactions. 
[141]  If  it  fails  in'  this  it  fails  in  the  performance 
of  its  own  duties  and  must  be  charged  with  the  con- 
sequences that  follow  such  omissions  in  the  com- 
mercial world."     (Cooke  v.  U.  S.  91  U.  S.) 

If  you  find  from  the  evidence  in  this  case  that 
M.  P.  McCoy,  as  Special  Disbursing  Agent  of  the 
United  States,  was  authorized  to  draw  checks  upon 
the  defendant  bank  and  to  launch  them  in  com- 
mercial channels,  then  the  United  States  occupies 
the  same  relation  to  such  checks  as  an  individual 
would  under  such  circumstances,  and  the  Govern- 
ment in  such  a  case  is  responsible  for  the  act  of  its 
agent  in  the  same  way  that  a  private  individual 
w^ould  be  responsible  for  the  act  of  its  agent.  If 
the  Government  clothed  McCoy  with  the  power  to 
issue  negotiable  paper,  then  such  negotiable  paper 
became  a  bill  of  exchange,  takes  upon  itself  all  the 
attributes  of  commercial  paper  generally,  and  the 
Government  is  bound  by  the  same  rules  regulating 
commercial  paper  that  operates  upon  an  individual 
who  issues  negotiable  paper. 

IV. 

It  is  a  general  rule  that  banks  are  required  to 
know  at  their  peril  the  genuineness  of  the  signature 
of  the  payee  of  a  check  or  draft,  and  if  the  checks  in 
question  had  been  made  payable  to  the  order  of  real 
persons  then  this  rule  would  be  controlling.  But 
such  is  not  the  case  with  regard  to  fictitious  payees. 
In  the  case  of  fictitious  payees  a  bank  is  authorized 
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to  pay  the  amount  of  the  check  or  draft  to  the  holder 
who  presents  same  for  payment,  and  is  released  and 
discharged,  under  the  law  regulating  negotiable 
paper,  from  any  duty  to  even  investigate  the  genu- 
ineness of  the  endorsement  of  the  payee.  The 
holder  of  such  an  instrument  would  have  the  right  to- 
maintain  an  action  upon  such  check  in  his  own  name 
as  the  [142]  holder  thereof,  regardless  of  the  fact 
that  the  check  may  have  been  payable  to  a  specifi- 
cally named  payee,  if  such  payee  was  known  by  the 
party  who  drew  the  instrument  to  be  a  nonexisting 
person  at  the  time  it  was  drawn. 

V. 
If  you  find  from  the  evidence  in  this  case  that  the 
defendant  was  guilty  of  negligence  in  paying  the 
checks  in  question,  and  that  the  plaintiff  was  also 
guilty  of  negligence  in  failing  to  discover  the  for- 
geries or  fraud  and  in  not  promptly  notifying  the 
defendant  of  the  discovery  of  the  forgeries  or  fraud, 
or,  in  other  words,  that  both  parties  were  guilty  of 
negligence,  then  I  instruct  you  that  the  law  leaves 
the  parties  where  they  are,  and  compels  the  loss  to  lie 
where  it  falls.     Where  a  loss  has  been  suffered  hy 
reason  of  mutual  neglect  by  plaintiff  and  defendant, 
the  question  always  arises  as  to  who  shall  bear  that 
loss.     Where  there  is  negligence  and  contributory 
negligence  the  law  will  not  concern  itself  with  any 
controversy  as  to  who  should  bear  the  loss,  but  leaves 
the  loss  to  rest  where  it  falls.     In  this  case  this  rule 
leaves  the  loss  upon  the  plaintiff  and  your  verdict 
must  be  for  the  defendant,  if  you  find  that  the  defend- 
ant was  guilty  of  negligence  in  paying  the  checks 
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and  that  the  plaintiff  was  guilty  of  negligence  in 
not  discovering  the  fraud  promptly  and  in  not 
promptly  notifying  the  defendant  of  the  discovery  of 
the  fraud,  and  in  not  making  a  prompt  demand  for 
the  repayment  of  the  money  claimed  by  it  to  have 
been  paid  out  wrongfully  and  negligently  by  the  de- 
fendant. 

VI. 
If  you  find  from  the  evidence  in  this  case  that  the 
defendant  at  stated  intervals — monthly  or  quarterly 
— rendered  statements  of  the  condition  and  status  of 
the  McCoy  account  in  [143]  its  bank  to  the  plain- 
tiff, and  also  sent  to  the  plaintiff  at  such  stated 
intervals  the  paid  checks,  and  that  the  plaintiff  has 
retained  said  checks  and  has'  not  returned  them  to  the 
defendant,  then  I  instruct  you  that  the  account  be- 
tween the  plaintiff  and  the  defendant  became  stated. 
The  rule  between  individuals  having  mutual  running 
accounts  is  that  an  account  stated  becomes  an 
account  proved  if  the  party  to  whom  the  statement 
is  rendered  fails  to  show  errors  or  mistakes  in  it 
within  a  reasonable  time.  And  if  you  find  from  the 
evidence  that  these  statements  of  account  were 
rendered  by  the  defendant  to  the  plaintiff  and  that 
no  objection  was  made  to  them  by  the  plaintiff 
within  a  reasonable  time  after  the  discovery  of  the 
fraud  on  the  part  of  McCoy,  or  after  it  should  have 
discovered  the  fraud  by  the  exercise  of  reasonable 
diligence,  then  I  instruct  you  that  the  plaintiff  can- 
not recover  in  this  action  and  your  verdict  must  be 
for  the  defendant. 
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VII. 

It  appears  from  the  uncontradicted  testimony  in 
this  case  that  all  of  the  checks  in  controversy  were 
presented  to  the  defendant  for  payment  by  other 
banks,  and  the  defendant  became  obligated  by  busi- 
ness rules  and  banking  rules  to  promptly  report  any 
ground  for  rejecting  the  checks  or  for  reclaiming  the 
amounts  paid  thereon. 

It  also  appears  that  the  defendant  had  mutual 
running  accounts  with  such  other  banks  and  that 
mutual  accounts  were  rendered  by  the  defendant 
bank  to  such  other  banks  who  forwarded  such  checks 
for  collection,  and  that  the  accounts  between  said 
defendant  and  such  other  banks  became  stated,  and 
if  there  was  no  objection  made  by  the  defendant  to 
the  accounts  of  such  other  banks,  the  account  would 
become  proved  and  the  defendant  would  [144] 
not  be  able  to  recover  from  such  other  banks  the 
amount  of  money  that  it  had  paid  to  them  on  account 
of  these  checks,  unless  the  defendant  notified  such 
other  banks  with  reasonable  promptness  of  the  fraud 
and  forgeries;  and  the  reason  for  this  rule  is  that  by 
the  delay  of  the  defendant  bank  in  notifying  such 
other  banks  promptly  of  the  fraud,  such  other  banks 
would  be  precluded  from  their  recourse  over  against 
the  parties  from  whom  they  received  the  checks  in 
question. 

VIII. 

It  is  contended  by  the  plaintiff  in  this  case  that 
under  the  regulations  of  one  of  the  executive  de- 
partments of  the  United  States  Government,  the 
defendant  was  only  authorized  to  pay  checks  drawn 


United  States  of  America,  167 

by  McCoy  payable  to  a  particular  person  for  an 
obligation  owing  to  such  person  by  the  United  States ; 
that  the  defendant  had  knowledge,  or  was  charged 
with  knowledge,  of  such  departmental  regulation. 

Even  though  it  be  true  that  the  defendant  bank 
had  knowledge  of  such  departmental  regulation, 
still  such  fact,  standing  alone,  would  not  justify  a 
verdict  at  your  hands  in  favor  of  the  plaintiff,  for 
the  reason  that  this  is  a  controversy  growing  out  of 
commercial  paper.  The  rights  of  the  banks  who 
acquired  the  ownership  of  these  checks  and  presented 
them  to  the  defendant  bank  for  payment  must  be 
considered.  Such  presenting  banks  would  not  be 
charged  with  the  knowledge  of  the  defendant  bank 
of  such  departmental  regulation.  When  McCoy  put 
such  checks  into  circulation  as  commercial  paper, 
the  forwarding  banks  had  a  legal  right  to  assume 
that  they  possessed  all  of  the  attributes  of  ordinary 
negotiable  paper,  and  they  would  take  the  checks 
free  of  any  specific  instructions  that  might  have  been 
given  by  any  department  of  the  Government  to  the 
defendant  bank  undertaking  to  place  a  limitation 
upon  their  method  of  payment.     [145] 

It  would  be  inequitable  and  unconscionable  for  the 
Government  to  authorize  its  agent,  McCoy,  to  put 
into  circulation  negotiable  paper  w^hich  would  be 
valid  in  the  hands  of  an  innocent  holder,  and  which 
would  give  such  innocent  holder  a  right  to  enforce 
payment  against  the  defendant  bank  and  at  the 
same  time  place  such  limitations  upon  the  apparent 
authority  of  its  agent  as  would  render  the  defendant 
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bank  liable  to  the  United  States    if  it  paid  such  in- 
nocent holder  the  amount  of  the  negotiable  paper 
held  by  such  holder. 

Carrying  this  reasoning  to  its  final  analysis  the 
legal  effect  of  the  plaintiff's  position  in  this  case  is 
tantamount  to  the  Government  saying:  ^*We  have 
authorized  McCoy  to  put  into  commercial  channels 
paper  possessing  all  of  the  characteristics  and 
attributes  of  commercial  negotiable  paper,  and  an 
innocent  holder  of  such  paper  can  compel  the  defend- 
ant bank  to  pay  the  amount  thereof  to  such  holder; 
but  if  the  defendant  bank  does  pay  the  amount  of 
such  paper  to  the  holder  thereof,  it  is  nevertheless 
liable  to  the  Government  because  it  did  perform  its 
duty  in  paying  to  such  innocent  holder  the  amount 
of  the  obligation  represented  by  the  paper  in  ques- 
tion." And  if  you  find  from  the  evidence  that  the 
plaintiff  authorized  McCoy  to  draw  the  checks  in 
question,  then  the  plaintiff  cannot  recover  in  this 
action  and  your  verdict  must  be  for  the  defendant. 

IX. 

If  you  find  from  the  evidence  in  this  case  that  the 
plaintiff  discovered  the  fraud  of  McCoy  in  connection 
with  the  checks  in  question  on  the  first  of  September, 
1909,  and  failed  to  notify  the  defendant  of  the  dis- 
covery of  such  forgeries  and  fraud  until  the  5th  of 
March,  1910,  then  I  instruct  you  that  such  delay  in 
giving  the  notice  of  the  forgeries  and  fraud  and 
making  the  demand  for  the  repa^rment  was  an  un- 
reasonable delay,  and  unexplained  constitutes  such 
negligence  on  the  part  of  the  plaintiff  as  [146] 
precludes  its  recovery  in  this  action,  unless  you  fur- 


United  States  of  America,  169 

ther  find  that  under  all  the  facts  and  circumstances 
of  this  case  such  delay  between  the  discovery  of  the 
fraud  on  or  about  the  first  of  September,  1909,  atid 
the  giving  of  the  notice  thereof  and  making  the  de- 
mand on  the  defendant  on  March  5th,  1910,  was 
excusable  on  the  part  of  the  plaintiff. 

XI. 

If  you  find  from  the  evidence  in  this  case  that  the 
plaintiff  failed  to  discover  the  fraud  practiced  by 
McCoy  in  issuing  the  checks  in  question  through  any 
lack  of  diligence  on  its  part,  or  that  it  failed  after  the 
discovery  of  the  fraud  to  promptly  notify  the  de- 
fendant of  its  discovery,  and  to  demand  the  return 
of  the  money  out  of  which  it  claims  to  have  been 
defrauded,  with  reasonable  promptness,  then  I  in- 
struct you  that  the  proof  of  actual  damage  to  the 
defendant  resulting  from  such  delay  or  lack  of  dili- 
gence on  the  part  of  the  plaintiff  is  not  necessary  to 
be  shown  by  the  defendant.  The  law  presumes  a 
damage,  actual  or  potential.  Proof  of  actual  damage 
is  not  required.  Proof  of  actual  damage  may  not 
always  be  within  the  reach  of  the  injured  party,  and, 
therefore,  to  confine  the  relief  or  remedy  to  cases  of 
that  sort  falls  far  short  of  the  actual  grievance. 

Notice,  demand  and  return  of  the  documents  must 
be  made  within  a  reasonable  time  and  any  neglect 
would  absolve  the  defendant  from  responsibility. 

The  same  rule  applies  in  a  case  of  this  kind  as 
applies  in  the  case  of  a  failure  on  the  part  of  the 
holder  of  negotiable  paper  to  notify  the  endorsers 
thereon  of  its  dishonor.  A  failure  to  protect  a  check 
or  bill  of  exchange  for  nonpayment  will  release  the 
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endorser  and  the  endorser  is  not  required  to  show 
[147]  that  he  has  been  damaged  actually  by  the 
failure  to  protest;  the  law  in  such  a  case  presumes 
damage  and  such  is  the  rule  with  regard  to  forged 
or  fraudulent  negotiable  paper',  such  as  is  involved 
in  this  action;  and  if  you  find  that  the  plaintiff  neg- 
ligently failed  to  discover  the  forgeries  or  failed  to 
notify  the  defendant  promptly  after  the  discovery  of 
the  fraud,  or  failed  to  return  the  dishonored  and 
fraudulent  checks  to  the  defendant  immediately 
after  the  discovery  of  the  fraud  of  McCoy,  then  I 
instruct  you  that  the  plaintiff  cannot  recover  in  this 
action,  and  your  verdict  must  be  for  the  defendant. 

XII. 
If  you  find  from  the  evidence  in  this  case  that  the 
plaintiff  received  the  benefit  of  a  portion  of  the 
money  that  McCoy  succeeded  in  withdrawing  from 
the  defendant  bank  upon  the  checks  in  question,  then 
I  instruct  you  that,  even  though  your  verdict  be  for 
the  plaintiff,  you  must  deduct  from  the  amount 
claimed  by  the  plaintiff  that  portion  of  the  fund 
which  McCoy  applied  toward  the  payment  of  the 
legitimate  obligations  owing  by  the  Government. 
[148] 
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United  States  District   Courts  Western  District  of 
Washington,  Northern  Division. 

No.  1933. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

NATIONAL  BANK  OP  COMMERCE,  a  Corpora- 
tion, 

Defendant. 

Petition  for  New  Trial. 

Comes  now  the  National  Bank  of  Commerce,  de- 
fendant herein,  by  Messrs.  Kerr  &  McCord,  its  attor- 
neys, and  moves  the  Court  for  an  order  granting  a 
new  trial  in  the  above-entitled  cause  and  vacating 
and  setting  aside  the  verdict  and  judgment  filed  and 
entered  herein,  upon  the  following  grounds,  to  wit: 

I. 

Error  in  law  occurring  at  the  trial  of  said  cause, 
then  and  there  excepted  to  by  the  defendant  herein, 
which  error  consisted  of  granting  motion  of  plaintiff 
for  a  directed  verdict  against  the  defendant  at  the 
conclusion  of  the  introduction  of  testimony,  and  in 
refusing  to  vacate  and  set  aside  the  verdict  of  the 
jury  rendered  in  favor  of  the  plaintiff  and  against 
the  defendant  in  the  sum  of  Pifteen  Thousand  One 
Hundred  Twenty-nine  and  81/100  Dollars  ($15,- 
129.81),  and  interest  at  the  rate  of  six  per  cent  from 
the  5th  day  of  March,  A.  D.  1910. 

II. 

Upon  the  ground   of  newly   discovered   evidence 
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material  for  the  defendant  and  which  the  defendant 
could  not  with  reasonable  diligence  have  discovered 
and  produced  at  the  trial. 

This  petition  is  based  upon  the  records  and  files 
[149]  herein  and  upon  the  stenographer's  notes  of 
the  proceedings  taken  at  the  trial  and  upon  the  affida- 
vits of  J.  A.  Swalwell  and  E.  S.  McCord  attached 
hereto. 

KERR  &  McCORD, 
Attorneys  for  Defendant. 

Received  a  copy  of  the  within  petition  this 

day  of  May,  A.  D.  1914. 


Attorneys  for  Plaintiff.     [150] 

United  States  District   Court,   Western  District  of 
Washington,  Northern  Division. 

No.  1933. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

NATIONAL  BANK  OF  COMMERCE,  a  Corpora- 
tion, 

Defendant. 

Afladavit  [of  E.  S.  McCord  in  Support  of  Petition  for 

New  Trial]. 

State  of  Washington, 
County  of  King, — ss. 

E.  S.  McCord,  being  first  duly  sworn,  deposes  and 
says :  That  he  is  one  of  the  attorneys  for  the  defend- 
ant in  the  above-entitled  action  and  files  this  affidavit 


United  States  of  America,  173 

in  support  of  the  petition  of  defendant  for  a  new 
trial  in  the  above-entitled  action  and  particularly  in 
support  of  that  portion  of  the  petition  based  on  the 
ground  of  newly  discovered  evidence. 

That  since  the  trial  of  the  above-entitled  action  this 
affiant  ascertained  that  M.  P.  McCoy,  as  Special  Dis- 
bursing Agent  and  Examiner   of    Surveys   for  the 
United  States  referred  to  in  the  complaint  and  in  the 
checks  mentioned  in  said  complaint,  has  executed  a 
fidelity  bond  to  the  United   States,   with  a   Surety 
Company  as  surety  thereon,  conditioned  for  the  re- 
turn of  all  moneys  belonging  to  the  United  States 
that  came  into  his  custody  as  such  Special  Disburs- 
ing Agent  and  Examiner  of  Surveys ;  that  until  such 
time  neither  the  petitioner  nor  this  af&ant,  nor  any 
of  the  officers  of  petitioner  knew  that   a  bond  had 
been  given  by  the  said  M.  P.  McCoy ;  that  immedi- 
ately on  obtaining  this   information   affiant   sent   a 
telegram  to  the  Honorable     [151]    Wesley  L.  Jones, 
United  States  Senator  for  the  State  of  Washington, 
at  Washington,  D.  C,  requesting  the  said  Jones   to 
ascertain  from  the  Interior  Department  at  Washing- 
ton whether  the  said  McCoy  had  furnished  a  bond 
with  a  Surety  Company  as  surety,  and  whether   or 
not  the  Government  had  collected  the  amount  of  said 
bond  from  the  surety  of  the  said  McCoy,  and   how 
much  had  been  collected  and  when  the  collection  was 
made.     Said  telegram  was  sent  to  the  said  Jones  on 
the  25th  day  of  May,  1914;  that  on  the  26th  day   of 
May,  1914,  affiant  received  a  telegram  from  the  said 
Jones  from  Washington,  D.  C,  stating  that  the  said 
M.  P.  McCoy,  as  such  Agent  of  the  United  States, 
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had  given  a  bond  for  $3,000  to  the  United  States  of 
America  for  the  return  of  the  moneys  that  came  into 
his  hands  as  such  agent  belonging  to  the  United 
States  of  America,  and  that  the  Surety  Company  had 
paid  the  amount  of  the  bond  to  the  United  States, 
and  that  the  amount  so  paid  upon  said  bond  was  the 
sum  of  $3,000 ;  that  said  Jones  acquired  this  informa- 
tion from  the  records  and  files  in  the  Department  of 
the  Interior  at  Washington,  D.  C,  and  from  the  offi- 
cials and  employees  of  such  Department;  that  affiant 
has  not  had  an  opportunity  since  the  receipt  of  said 
telegram,  to  procure  certified  copies  of  the  records 
of  the  Department  of  the  Interior,  but  affiant  alleges 
that  the  records  of  such  Interior  Department  show 
that  the  sum  of  $3,000  was  paid  by  the  surety  of  the 
said  McCoy  to  apply  upon  the  loss  caused  by  the  al- 
leged defalcation  of  the  said  McCoy,  and  in  part 
payment  of  the  sums  of  money  claimed  by  the  plain- 
ti:ff  to  have  been  embezzled  by  the  said  McCoy,  and 
that  said  sum  was  applied  upon  the  amount  of  the 
checks  described  in  the  complaint  and  in  part  pay- 
ment of  the  amount  of  money  claimed  by  the  plaintiff 
to  have  been  embezzled  by  the  said  McCoy,  and  in 
part  payment  of  the  amount  sued  upon  by  the  plain- 
tiff in  the  above-entitled  action;  that  the  said  sum 
was  paid  by  the  said  [152]  surety  of  McCoy  to  the 
United  States,  with  full  knowledge  on  the  part  of  the 
United  States  of  all  of  the  facts  and  circumstances 
set  forth  in  the  complaint,  and  that  the  action  on 
the  part  of  the  United  States  in  collecting  said  sum 
of  three  thousand  dollars  from  the  Surety  Company 
amounted  to  a  recognition  on  the  part  of  the  plaintiff 
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that  the  money  sought  to  be  recovered  in  this  action 
was  the  money  of  the  United  States  at  the  time  of  the 
embezzlement  of  McCoy,  and  that  the  plaintiff  by 
collecting  said  sum  from  McCoy's  surety  recognized 
that  the  money  so  claimed  to  have  been  embezzled  by 
McCoy  belonged  to  the  United  States,  and  did  not  be- 
long to  the  National  Bank  of  Commerce  at  the  time 
of  such  embezzlement. 

That  said  evidence  can  be  produced  at  a  new  trial 
of  this  action  and  is  material  to  the  issues  set  forth 
herein  and  conclusively  establishes  defendant's  third 
affirmative  defense  to  the  effect  that  the  United 
States,  with  full  knowledge  of  all  the  facts,  recog- 
nized, ratified  and  approved  the  action  of  the  defend- 
ant in  paying  over  the  money  represented  by  the 
checks  in  the  complaint  to  the  said  M.  P.  McCoy,  and 
that  such  pajrment  amounted  to  an  election  on  the 
part  of  the  plaintiff  to  treat  and  consider  the  money 
claimed  to  have  been  embezzled  by  McCoy,  as  the 
money  of  the  United  States  and  not  of  the  defendant. 

That  neither  the  defendant  nor  affiant  could,  with 
reasonable  diligence,  have  produced  the  above  evi- 
dence of  payment  by  the  Surety  Company  to  the 
United  States  of  said  sum  of  $3,000 ;  that  the  records 
in  the  office  of  the  Interior  Department  and  of  the 
Treasury  Department  of  the  United  States  of  Amer- 
ica, disclose  that  the  United  States  of  America, 
plaintiff  above  named,  has  collected  from  M.  P.  Mc- 
Coy's official  bond,  the  sum  of  $3,000  for  the  embez- 
zlement of  the  identical  funds  described  and  set 
forth  in  the  complaint,  and  for  the  recovery  of 
[153]     which  this  action  is  being  prosecuted;  that 
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the  said  evidence  is  material  in   support   of  defend- 
ant's plea  of  payment  and  shows  conclusively    a 
payment  of  at  least  $3,000  upon  the   amount   sued 
upon ;  that  upon  a  new  trial  of  this  action  defendant 
will  be  able  to  produce  documentary   evidence   and 
evidence  of  the  officials  of  the  Interior  Department 
and  Treasury  Department  of  the  United  States;  that 
the  plaintiff  in  the  year  1910,  and   long   after   the 
arrest  and  conviction  of   the    said   M.    P.    McCoy, 
charged  with  embezzling  funds  of  the  United  States, 
collected  from  the  surety  on  the  official  bond  of  the 
said  M.  P.  McCoy  the  said  sum  of  $3,000,  and  that 
the  same  was  in  payment  by  the  Surety  Company  of 
a  part  of  the  money  sued  for  in  this  action,  and  will 
be  able  to  establish  by  such  evidence  that  the  Govern- 
ment ratified  the  action  of  the  defendant  in  paying 
out  the  money  through  the  checks  set  forth  in   the 
complaint  to  the  said  McCoy,  and  that  such  payment 
by   the    Surety    Company   constituted   an    estoppel 
against  the  right  of  plaintiff  to  maintain  this  action ; 
that  neither  the  defendant  nor  this  affiant  knew  that 
such  evidence  existed  at  the  time  of  the  trial  of  This 
action,  and  not  knowing  of  its  existence  they  could 
not  have  discovered  it  in  time  to  produce  it  at   the 
former  trial  of  this  action. 

E.  S.  McCOED. 

Subscribed  and  sworn  to  before  me  this  26th  day 
of  May,  A.  D.  1914. 

[Seal]  S.  H.  KERR, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle.     [154] 
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United  States  District   Court,   Western  District  of 
Washington,  Northern  Division. 

No.  1933. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

NATIONAL  BANK  OP  COMMERCE,  a  Corpora- 
tion, 

Defendant. 
Affidavit  [of  J.  A.  Swalwell  in  Support  of  Petition 
for  New  Trial]. 

State  of  Washington, 
County  of  King, — ss. 

J.  A.  Swalwell,  being  first  duly  sworn,  on  oath 
deposes  and  says:  That  he  is  the  vice-president  of 
the  National  Bank  of  Commerce,  the  defendant  in 
the  above-entitled  action ;  that  he  has  read  the  affida- 
vit of  E.  S.  McCord  attached  hereto,  and  that  the 
facts  set  forth  therein  are  true  to  the  best  of  his 
knowledge  and  belief. 

J.  A.  SWALWELL. 

Subscribed  and  sworn  to  before  me  this  26th  day 
of  May,  A.  D.  T914. 

[Seal]  S.  H.  KERR, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle.     [155] 

[Indorsed] :  No.  1933-C.  In  the  District  Court  of 
the  United  States  for  the  Western  District  of  Wash- 
ington, Northern  Division.     United  States  of  Amer- 
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ica,  Plaintiff,  vs.  The  National  Bank  of  Commerce, 
a  Corporation,  Defendant.  Petition  for  New  Trial. 
Filed  in  the  U.  S.  District  Court,  Western  Dist.  of 
Washington.  May  27,  1914.  Frank  L.  Crosby, 
Clerk.     By  Ed  M.  Lakin,  Deputy.     [156] 

United  States  District  Court,  Western  District   of 
Washington,  Northern  Division. 

No.  1933-C. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

NATIONAL  BANK  OF  COMMERCE, 

Defendant. 

Affidavit  of  E.  S.  McCord  [in  Support  of  Petition  for 

New  Trial]. 

State  of  Washington, 
County  of  King, — ss. 

E.  S.  McCord,  being  first  duly  sworn,  on  oath  de- 
poses and  says:  That  he  is  one  of  the  attorneys  for 
the  defendant  above  named ;  that  the  said  M.  P.  Mc- 
Coy while  acting  as  Special  Disbursing  Agent  and 
Examiner  of  Surveys,  executed  a  bond  to  the  United 
States  with  the  United  States  Fidelity  &  Guaranty 
Company  of  Baltimore,  Maryland,  as  surety;  that 
the  full  penalty  of  the  bond  in  the  siun  of  Three 
Thousand  Dollars  was  paid  by  the  Surety  Company 
to  the  United  States  of  America  and  said  Company 
was  released  from  liability  upon  said  bond. 

That  during  the  years  1907,  1908  and  1909,  said 
McCoy  was  employed  at   a   salary,   by   the   United 
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States,  of  $270  per  month,  and  that  said  sum  of  $270 
per  month  was  paid  by  the  United  States  to  said  Mc- 
Coy monthly  during  said  period ;  that  after  the  dis- 
covery of  the  fraud  perpetrated  by  the  said  McCoy 
heretofore  set  forth  in  the  affidavits  and  in  the  rec- 
ords in  this  case,    the    United    States    of   America 
charged  back  to  McCoy  on  account  of  salary  payment 
the  sum  of  $3,000,  and  then   applied  on  the   entire 
[157]     account  of  McCoy  with  the  Government  the 
said  sum  of  $3,000 ;  that  the  bond  given  by  the  said 
McCoy  was  for  the  faithful  performance  of  his  duties 
as  Disbursing  Agent  and  Examiner  of  Surveys  and 
for  the  accounting  to    the    Government   of   all   the 
moneys  that  came  into  his  hands  as  such  agent ;  that 
the  said  bond  did  not  provide  that  the  surety  should 
be  responsible  for  any  salary  paid  to  the  said  McCoy 
by  the  United  States  which  the  said  McCoy  did  not 
earn,  and  it  is  claimed  by  the  plaintiff  that  McCoy 
did  not  earn  his  salary  of  $270,  and  because  of   the 
failure  of  consideration  they  charge  his  account  with 
the  amount  of  said  salary   in    the    sum    of   $3,000, 
which  had  theretofore  been  credited  to  his  account ; 
that  the  charge  of  said  sum  of  $3,000  to  McCoy's  ac- 
count was  not  a  charge  for  which  the  surety  upon  the 
bond  was  in  any  way  responsible  and  that  it  was  im- 
properly and  wrongfully   charged   to   McCoy's   ac- 
count, and  it  was  the  duty  of  plaintiff  to  have  applied 
the  $3,000  against  the  amount  of  money  that  the  said 
McCoy  wrongfully  appropriated  through  the  defend- 
ant bank.     Affiant  makes  this  affidavit  on  informa- 
tion and  belief. 

E.  S.  McCORD. 
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Subscribed  and  sworn  to  before  me  this  22d  day  of 
June,  A.  D.  1914. 

[Seal]  J.  N.  HAMILL, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle.     [158] 

[Indorsed]  :  No,  1933-C.  In  the  District  Court  of 
the  United  States  for  the  Western  District  of 
Washington,  Northern  Division.  United  States  of 
America,  Plaintiff,  vs.  National  Bank  of  Commerce, 
Defendant.  Affidavit  of  E.  S.  McCord.  Filed  in 
U.  S.  District  Court,  Western  Dist.  of  Washington. 
Jun.  22,  1914.  Frank  L.  Crosby,  Clerk.  By  E.  M. 
L.,  Deputy.     [159] 

United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  1933-C. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

NATIONAL  BANK  OF  COMMERCE,  a  Corpora- 
tion, 

Defendant. 

Affidavit  of  G.   P.   Fishbume  ![in   Opposition  to 
Petition  for  New  Trial]. 

The  United  States  of  America, 

Northern  Division, 

Western  District  of  Washington, — ss. 

G.  P.  Fishburne,  being  first  duly  sworn,  on  oath 
deposes  and  says:  That  he  is  an  Assistant  United 
States  Attorney  for  the  Western  District  of  Wash- 
ington. 
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That  to  the  best  of  his  knowledge,  information  and 
belief,  the  total  amount  of  the  indebtedness  of  Marion 
P.  McCoy  was  $19,655.54;  that  there  was  repaid  on 
December  23, 1909,  by  warrant  No.  665,  $1,434.00  and 
by  w^arrant  No.  780,  dated  January  28,  1910,  from 
the  United  States  Fidelity  and  Guaranty  Company, 
$3,000,  making  a  total  credit  of  $4,434,  and  leaving  a 
balance  due  the  United  States  of  $15^221.54. 

That  the  said  Marion  P.  McCoy  was  credited  by 
the  Treasury  Department  with  the  amounts  above  set 
forth  prior  to  February  9,  1910,  and  the  above-enti- 
tled action  was  commenced  on  December  22,  1910, 
for  the  sum  of  $15,121.81,  a  sum  less  than  the  balance 
due  on  McCoy's  account  as  above  set  forth,  and 
amount  due  on  forged  checks  set  out  in  complaint. 
[160] 

This  affidavit  is  based  upon  Certificate  of  Settle- 
ment No.  3166  of  the  Treasury  Department,  certified 
to  by  the  Deputy  Auditor  of  the  Interior  Depart- 
ment, and  on  a  certified  copy  of  a  letter  of  June  8, 
1914,  from  F.  A.  Eeeve,  Acting  Solicitor  of  the 
Treasury. 

G.P.  FISHBUENE. 

Subscribed  and  sworn  to  before  me  this  16th  day  of 
June,  1914. 

[Seal]  FEANK  L.  CEOSBY, 

Clerk  U.  S.  Dist.  Court,  Western  Dist.  of  Washing- 
ton.    [161] 
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[Indorsed]  :  No.  1933-C.  In  the  District  Court  of 
the  United  States  for  the  Western  District  of 
Washington.  United  States  of  America,  Plaintiff, 
vs.  National  Bank  of  Commerce,  Defendant.  Affi- 
davit of  G.  P.  Fishburne.  Filed  in  the  U.  S.  District 
Court,  Western  Dist.  of  Washington.  June  16, 
1914.  Frank  L.  Crosby,  Clerk.  By  E.  M.  L.,  Dep- 
uty.    [162] 


United  States  of  America, 


183 


cs  S         "ti  «c>  2  i's 


m  5?  "J 


E^ 


»o 

Tl< 

CQ 

40 

CO 

lO 

CO 

lO 

QO 

«o 

oo 

Oi 

es' 


SIS  I    1^.^'      I  -^    "^    - 

fi^   cc   rt   S      «^-* 

f^  ^^^  .  ^  ^ 


(S> 


&4  °   ^  cS       >Ph  » 

sill  "-I 

/5  ^    >-l  "^  'rH    i?  O    Cl    S  tH         It-  cS  «8 

op^-^-  -s      .  ^^S-^3   ^   1   i  . 


§  S-^     g"^^^       >.>;^^  -^^4:  OS'S       oSf=*       "^     - 


oo 

O  00 


tofH         £-        p 


■§S       I         »     -sSS       -3.2  3  § 


a       <=e 


S    ^  w 


184        The  National  Bank  of  Commerce  vs. 


O  O  '^  -* 
O  O  kO  lO 

"»*<  o  1— I  in 

CO  O  <M  lO 


o 

o  o 

s 

^ 

o 

o  o 

•4J 

-•^ 

"* 

to  o 

J-l 

^1 

CO 

«3  O 

c^S 

o 

'^^ 

oo^cc^ 

a,s-i 

T— T 

CvTrtT 

o 

'r5 

S 

«0  tH  O 

OJ 

<i 

Tt*   »0   O 

Ol 

Ttl   lO   O 

rC 

Tt<   lO   O 

-M 

Oi  co^co^ 
ocTco" 

o 

r-i  r-^ 

QJ 

O      .  Q    as         O 

CJ  <-•    O    »    CJ  54_, 

lillil 

O  j/2        -(J 
-*^  -         03 

fl  ^co  :3  o 

.--  r-^  .iH 


a>   ti 


d 


^•S2 


-   5    C 

c  a  rt 


^  r-l  Q 


^  O 

W 


>> 

^ 


.  o 

O  CLi 

I— I  ^j 

O   OS 

^  u 


bfi 


.a  (n  t.  PI 

.      0^      OJ      fH 

>«PMH 


r3 


03      . 

5<; 


-     -i1 

V,   en  03  bc^  o 

<u  2^  •'^,  oj  <»  <y 

-S  d  ^«  h:i  5fl 

©  'TJ       d  d 

W  d  >.  d  d 

Qj  OS  a>  ® 

t^  p.  &,  >  > 

oS    X  4J    O)    O) 


Hcd 


S  5  « 

S    ^    OJ 

oi   oS  ^ 

1^  1^  r^ 


©    O)       -. 

sd      ^ 
©.t^  o 

<»  <»  d 

^     ^     »-' 

<U      >H      OS 

d  t»  ^ 
oS  03 

PQH 


'-5 

d    ^ 


J3     grO 

«  ^  OS  d 
o    ^      o 

aS     IW    CD  ei_i 

rH      CO      d     -*^ 

r-'  OS 

^^-^^ 
73    -M     fH     d 

-u  '^i^    ©   CO 
©   d   c! 
tn  ^   d   oQ 

■^   ©  cS  ^ 

2-"t^  bX)0^ 

0,0.5  ^ 

.  -  ©    C    O      .  ^ 

^1^  2  «3 


g     2  ^ 

b^^  d" 

03   <i>  S 

©  o  '-I  ^ 

jj  r-1  -t-s 


^v. 


o  b  o 

© 

dw  d 

o  o 


©    >   -M    > 

H       O 


© 

O 

cS    gj 
CO    2    03 

CO  f^  sd 


O 


CD     d    CO 


>i 

o  d  ^ 

=t-i  ^  o  d 
OQ        © 


o  d  o 

111; 


05 


United  States  of  America.  185 

United  States  District  Court,  Western  District  of 

Washington,  Northern  Division, 

No.  1933-C. 

UNITED  STATES  OF  AMEEICA, 

Plaintiff, 

vs. 

THE    NATIONAL    BANK    OF    COMMERCE,  a 

Corporation, 

Defendant. 

Affidavit  of   G.   P.   Fishburne    [in   Opposition  to 
Petition  for  New  Trial]. 

Comes  now  the  plaintiff  in  the  above-entitled  ac- 
tion, and  reserving  its  right  to  object  to  the  material- 
ity of  the  evidence  set  forth  by  the  affidavit  of  E.  S. 
McCord  as  a  ground  for  a  new  trial,  makes  the  fol- 
lowing affidavit : 

United  States  of  America, 
Western  District  of  Washington, 
Northern  Division, — ss. 

G.  P.  Fishburne,  being  first  duly  sworn,  deposes 
and  says :  That  he  is  one  of  the  attorneys  for  the 
plaintiff  in  the  above-entitled  action  and  files  this 
affidavit  to  deny  and  explain  the  statements  of  E.  S. 
McCord,  without  waiving  his  rights  to  object  to  the 
affidavit  of  E.  S.  McCord  on  the  ground  of  its  being 
incompetent,  irrelevant  and  immaterial.  That  the 
amount  collected  from  the  surety  on  the  bond  of  M. 
P.  McCoy  was  credited  on  other  indebtedness,  not 
involved  in  the  above-entitled  action,  and  that  to  the 
best  of   the  knowledge,  information  and    belief   of 
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affiant  there  has  been  no  money  whatever  paid  by  the 
surety  of  the  said  McCoy  on  the  amount  sued  upon  in 
this  action,  or  [164]  any  part  thereof,  and  that  the 
only  money  collected  from  the  surety  of  McCoy  was 
credited  on  an  indebtedness  of  the  said  McCoy  which 
is  not  involved  in  the  above-entitled  action. 

That  to  the  best  of  the  knowledge,  information  and 
belief  of  this  affiant  neither  E.  S.  McCord  nor  the 
persons  from  whom  he  received  any  information 
knew  on  what  indebtedness  the  money  paid  by  the 
surety  company  was  applied,  and  that  the  affidavit  of 
E.  S.  McCord  is  based  on  surmise  and  through  not 
knowing  of  other  indebtedness  that  had  been  incurred 
by  McCoy  to  the  plaintiff  herein. 

This  affidavit  is  based  on  a  telegram  from  F.  A. 
Reeves,  Acting  Solicitor,  Washington,  D.  C. 

G.  P.  FISHBURNE. 

Subscribed  and  sworn  to  before  me  this  26th  day 
of  June,  1914. 

ED  M.  LAKIN, 
Deputy  Clerk  U.  S.  Dist.  Court,  Western  Dist.  of 
Washington.     [  165] 

[Indorsed]  :  No.  1933-C,  In  the  District  Court  of 
the  United  States  for  the  Western  District  of 
Washington,  Northern  Division.  United  States  of 
America,  Plaintiff,  vs.  National  Bank  of  Commerce, 
Defendant.  Affidavit  of  G.  P.  Fishburne.  Filed  in 
the  U.  S.  District  Court,  Western  Dist.  of  Washing- 
ton. June  26,  1914.  Frank  L.  Crosby,  Clerk.  By 
E.  M.  L.,  Deputy.     [166] 
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[Indorsed] :  No.  1933-C.  In  the  District  Court  of 
the  United  States  for  the  Western  District  of 
Washington.  United  States  of  America,  Plaintiff, 
vs.  National  Bank  of  Oonunerce,  Defendant.  Affi- 
davit of  G.  P.  Pishburne.  Filed  in  the  U.  S.  District 
Court,  Western  Dist.  of  Washington.  Jun.  16,  1914. 
Frank  L.  Crosby,  Clerk.  By  E.  M.  L.,  Deputy. 
[167] 

[Affidavit  of  Rich.  D.  Lang.] 

State  of  Maryland, 
City  of  Baltimore, — ^^ss. 

Richard  D.  Lang,  being  duly  sworn,  deposes  and 
says :  That  he  is  Vice-president  of  the  United  States 
Fidelity  &  Guaranty  Company  of  Baltimore,  Mary- 
land, a  corporation  engaged  in  the  general  business 
of  executing  surety  bonds.  That  the  records  of  this 
company  show  that  it  did  on  or  about  the  5th  day  of 
September,  1905,  execute  as  surety  a  bond  runnning 
to  the  United  States  with  Marion  P.  McCoy  as  prin- 
cipal, and  conditioned  upon  the  faithful  performance 
of  the  duties  of  the  said  McCoy  as  Special  Disbursing 
Agent  and  Examiner  of  Surveys  for  the  United 
States  in  the  States  of  Washington,  Montana,  and 
Idaho,  said  bond  being  in  the  penalty  of  Three  Thou- 
sand Dollars  ($3,000). 

Affiant  further  says  that  on  or  about  the  16th  day 
of  November,  1909,  the  said  United  States  notified 
this  company  that  the  said  McCoy  had  defaulted,  and 
called  upon  this  company  to  reimburse  the  said 
United  States  for  said  defalcation  of  said  McCoy  to 
the  amount  of  the  penalty  of  said  bond. 
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Affiant  further  says  that  the  records  of  this  com- 
pany show  that  it  did  on  or  about  the  5th  day  of 
January,  1910,  pay  to  the  said  United  States  in  full 
settlement  of  its  liability  under  said  bond  aforemen- 
tioned the  sum  of  Three  Thousand  Dollars  ($3,000), 
for  which  it  holds  the  receipt  and  release  of  the  said 
United  States  of  and  from*  any  liability  against  it  on 
account  of  said  bond. 

RICHD.  D.  LANG, 

Vice-president. 

Subscribed  and  sworn  to  before  me  this  8th  day  of 
June,  1914. 

A.  S.  PATRICK, 
Notary  Public.     [168] 
State  of  Maryland,  Baltimore  City, — Set : 

I,  Stephen  C.  Little,  Clerk  of  the  Superior  Court 
of  Baltimore  City,  do  hereby  certify,  that  A.  D.  Pat- 
rick, Esquire,  before  whom  the  annexed  affidavit  was 
made,  and  who  has  hereto  subscribed  his  name,  was 
at  the  time  of  so  doing  a  Notary  Public  of  the  State 
of  Maryland,  in  and  for  the  City  of  Baltimore,  re- 
siding in  said  City  and  State,  duly  commissioned  and 
sworn,  and  authorized  by  law  to  administer  oaths 
and  take  acknowledgments,  or  proofs  of  deeds  to  be 
recorded  therein.  I  further  certify  that  I  am  ac- 
quainted with  the  handwriting  of  the  said  Notary, 
and  verily  believe  the  signature  to  be  his  genuine 
signature. 

In  testimony  whereof,  I  hereto  set  my  hand  and 
affix  the  seal  of  the  Superior  Court  of  Baltimore  City, 
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the  same  being  a  Court  of  Record,  this  8  day  of  June, 
1914. 

[Seal]  STEPHEN  C.  LITTLE, 

Clerk  of  the  Superior  Court  of  Baltimore  City. 
[169] 

[Indorsed] :  No.  193a-C.  United  States  of  Amer- 
ica vs.  National  Bank  of  Commerce.  Affidavit  of 
Richard  D.  Lang.  Filed  in  the  U.  S.  District  Court, 
Western  Dist.  of  Washington.  June  22,  1914. 
Frank  L.  Crosby,  Clerk.  By  E.  M.  L.,  Deputy. 
[170] 

[Affidavit  of  Abner  H.  Ferguson.] 

District  of  Columbia,  to  wit : 

Abner  H.  Ferguson,  being  first  duly  sworn,  deposes 
and  says :  That  he  is  a  member  of  the  bar  of  the  City 
of  Washington,  District  of  Columbia,  and  is  associ- 
ated in  practice  with  the  firm  of  Ellis  &  Donaldson, 
of  the  same  place. 

Affiant  further  says  that  he  has  this  day  made  an 
examination  of  certain  records  in  the  office  of  the 
Interior  Department  of  the  United  States  relating  to 
the  accounts  between  the  United  States  and  one,  M. 
P.  McCoy,  lately  in  the  emplo}Tiient  of  the  Govern- 
ment in  the  capacity  of  a  special  disbursing  agent 
and  examiner  of  surveys  for  the  United  States  in  the 
States  of  Washington,  Montana  and  Idaho,  with 
offices  in  the  City  of  Seattle,  State  of  Washington. 

Affiant  further  says  that  among  the  records  so  ex- 
amined by  him  was  the  statement  of  the  settlement  of 
the  account  between  the  United  States  and  the  said 
M.  P.  McCoy,  which  said  statement  was  made  by  the 
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officials  or  agents  of  the  said  United  States,  and  pur- 
ports to  cover  the  period  beginning  September  13th, 
1905,  and  ending  January  3d,  1910 ;  he  further  says 
upon  information  obtained  from  agents  and  em- 
ployees of  the  United  States  at  the  said  Interior  De- 
partment that  the  Grovernment  claimed  no  defalca- 
tion on  the  part  of  the  said  McCoy  until  the  period 
embraced  in  the  fiscal  year  1908,  and  that  for  said 
year  said  statement  shows  that  the  said  McCoy 
wrongfully  obtained  from  the  United  States  the  sum 
of  Two  Thousand  and  Fifty-five  Dollars  and  Fifty- 
four  Cents  ($2,055.54)  of  moneys  belonging  to  the 
United  States,  which  w^ere  deposited  to  the  credit  of 
the  said  McCoy  in  the  National  Bank  of  Commerce 
of  Seattle,  Washington.  Affiant  further  says  that 
said  statement  shows  that  for  the  fiscal  year  1909,  and 
at  the  end  of  said  fiscal  year  the  said  McCoy  was 
charged  with  the  sum  of  [171]  Four  Thousand 
Four  Hundred  and  Sixty-six  Dollars  and  Seventy- 
five  Cents  ($4,466.75),  being  the  difference  between 
the  amount  which  had  been  placed  to  his  credit  as 
such  disbursing  agent,  and  the  amounts  which  he 
claimed  to  have  expended,  and  for  which  he  had  been 
given  credit;  said  statement  further  shows  that  in 
addition  to  said  sum  last  mentioned  the  said  McCoy 
was  charged  with  the  sum  of  Seven  Thousand  Five 
Hundred  and  Eighty-seven  Dollars  and  Eighty-five 
Cents  ($7,587.85),  being  the  amount  which  the 
United  States  claimed  the  said  McCoy  had  improp- 
erly obtained  during  the  second  and  third  quarter  of 
said  fiscal  year  of  1909,  and  he  is  further  charged 
with  the  sum  of  One  Thousand  Two  Hundred  and 
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Forty-five  Dollars  and  Ninety  Cents  ($1,245.90),  ac- 
cording to  said  statement,  which  is  the  amount  the 
Government  claimed  he  had  improperly  obtained 
during  the  last  quarter  of  the  fiscal  year  1909,  which 
makes  a  total  amount  claimed  by  said  statement  as 
due  from  said  McCoy  to  the  United  States  for  said 
fiscal  year  of  1909  of  Thirteen  Thousand  Three  Hun- 
dred Dollars  ($13,300). 

Said  statement  further  shows  that  during  the  fiscal 
year  1910,  and  up  until  he  was  removed  from  office 
the  Government  had  placed  to  his  credit  as  such 
special  disbursing  agent  the  sum  of  Four  Thousand 
Three  Hundred  Dollars  ($4,300),  and  that  there  was 
on  deposit  in  the  said  National  Bank  of  Commerce 
at  Seattle  to  the  credit  of  said  McCoy,  as  such  special 
disbursing  agent  at  the  time  of  his  removal  the  sum 
of  One  Thousand  Four  Hundred  and  Thirty-four 
Dollars  ($1,434),  which  leaves  a  balance,  in  accord- 
ance with  said  statement,  of  Two  Thousand  Eight 
Hundred  and  Sixty-six  Dollars  ($2,866),  which  the 
Government  claimed  had  been  improperly  obtained 
from  it  by  said  McCoy. 

Affiant  further  says  that  in  accordance  with  the 
[172]  said  statement  the  said  McCoy  was  indebted 
to  the  United  States  in  the  sum  of  Two  Thousand  and 
Fifty-five  Dollars  and  Fifty-four  Cents  ($2,055.54) 
for  the  fiscal  year  1908,  in  the  sum  of  Thirteen  Thou- 
sand Three  Hundred  Dollars  ($13,300)  for  the  fiscal 
year  1909,  and  in  the  sum  of  Two  Thousand  Eight 
Hundred  and  Sixty-six  Dollars  ($2,866)  for  the  year 
1910,  making  a  total  indebtedness  to  it  of  Eighteen 
Thousand  and  Two  Hundred  and  Twenty-one  Dol- 
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lars  and  Fifty-four  Cents  ($18,221.54). 

Said  statement  further  shows  that  the  United 
States  received  on  or  about  the  28th  day  of  January, 
1910,  the  sum  of  Three  Thousand  Dollars  ($3,000), 
which  is  represented  to  have  been  received  by  the 
Government  from  the  United  States  Fidelity  & 
Guaranty  Company  of  Maryland,  which  was  the 
surety  on  the  bond  given  by  the  said  McCoy  to  insure 
the  faithful  performance  of  his  duties  as  such  special 
disbursing  agent,  said  sum  of  Three  Thousand  Dol- 
lars ($3,000)  so  received  from  the  surety  on  the  bond 
of  the  said  McCoy  was  applied  by  the  United  States 
as  follows :  The  sum  of  Two  Thousand  and  Fifty-five 
Dollars  and  Fifty-four  Cents  ($2,055.54)  was  ap- 
plied in  payment  of  the  amount  claimed  to  be  due 
from  McCoy  to  the  United  States  for  the  fiscal  year 
1908,  as  hereinbefore  stated,  and  the  sum>  of  Nine 
Hundred  and  Forty-four  Dollars  and  Forty-six 
Cents  ($944.46)  was  applied  upon  the  indebtedness 
of  Thirteen  Thousand  Three  Hundred  Dollars 
($13,300)  claimed  to  be  due  for  the  fiscal  year  1909, 
leaving  a  balance  for  said  fiscal  year  as  claimed  by 
the  United  States  from  said  McCoy  of  Twelve  Thou- 
sand Three  Hundred  and  Fifty-five  Dollars  and 
Fifty-four  Cents  ($12,355.54). 

Said  statement  further  shows  that  the  net  indebt- 
edness due  from  McCoy  to  the  United  States,  after 
deducting  the  said  sum  of  Three  Thousand  Dollars 
($3,000)  from  the  total  [173]  indebtedness,  as 
above  set  forth,  is  the  sum  of  Fifteen  Thousand  Two 
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Hundred  and  Twenty-one  Dollars   and    Fifty-four 
Cents  ($15,221.54). 

ABNER  H.  FERGUSON. 

Subscribed  and  sworn  to  before  me  this  8th  day 
of  June,  1914. 

[Seal]  ANNA  M.  BOSSE, 

Notary  Public. 
District  of  Columbia, — ss.  No.  4297. 

I,  John  R.  Yioung,  Clerk  of  the  Supreme  Court  of 
the  District  of  Columbia,  the  same  being  a  Court  of 
Record,  having  by  law  a  seal,  do  hereby  certify  that 
Anna  M.  Bosse,  before  whom'  the  annexed  instrument 
in  writing  was  executed,  and  whose  name  is  sub- 
scribed thereto,  was  at  the  time  of  signing  the  same  a 
notary  public  in  and"  for  the  said  District,  residing 
therein,  duly  commissioned  and  sworn,  and  author- 
ized by  the  laws  of  said  District  to  take  the  acknowl- 
edgment and  proof  of  deeds  or  conveyances  of  land, 
tenements,  or  hereditaments,  and  other  instruments 
in  writing,  to  be  recorded  in  said  District,  and  to  ad- 
minister oaths;  and  that  I  am  well  acquainted  with 
the  handwriting  of  said  Notary  Public  and  verily 
believe  that  the  signature  to  said  instrument  and 
impression  of  seal  thereon  are  genuine. 

In  witness  whereof,  I  have  hereunto    subscribed 

my  name  and  affixed  the  seal  of  said  Court,  at  the 

City  of  Washington,  D.  C,  the  9th  day  of  June,  A.  D. 

1914. 

JOHN  R.  YOUNG, 

Clerk.     [174] 

[Indorsed] :  No.  1933-C.  United  States  of  Amer- 
ica vs.  National  Bank  of  Commerce.     Filed  in  the 
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U.  S.  District  Court,  Western  Dist.  of  Washington. 
June  22,  1914.  Frank  L.  Crosby,  Clerk.  By  Ed  M. 
Lakin,  Deputy.  Affidavit  of  Abner  H.  Ferguson. 
[175] 


[Certificate  of  Settlement  and  Allowance  of  Bill  of 

Exceptions.] 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  1938^C. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

THE  NATIONAL  BANK  OF  COMMERCE,  a  Cor- 
poration, 

Defendant. 

BILL  OF  EXCEPTIONS. 

For  the  purpose  of  making  the  foregoing  matters 
a  part  of  the  record  herein,  I,  Jeremiah  Neterer, 
Judge  of  the  United  States  District  Court  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion, now  on  this  the  17th  day  of  July,  1914,  and 
within  the  term  of  this  court  during  which  the  trial 
of  the  above-entitled  cause  was  heard,  do  certify  that 
this  cause  was  tried  before  me,  Judge  of  such  court, 
with  a  jury,  as  aforesaid,  and  that  the  time  for  filing 
and  serving  said  Bill  of  Exceptions  having  been  en- 
larged and  extended  to  and  including  the  18th  day  of 
July,  A.  D.  1914,  by  order  of  this  Court,  and  pur- 
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suant  to  stipulation  between  the  respective  parties 
hereto. 

And  I  do  further  certify  that  on  this  day  came  on 
for  settlement  and  certification  the  Bill  of  Excep- 
tions in  this  cause  on  the  proposed  Bill  of  Exceptions 
of  defendant,  counsel  appearing  for  both  parties,  and 
the  plaintiff  by  its  attorney  George  P.  Fishburne 
agreeing  that  said  proposed  Bill  of  Exceptions  and 
exhibits  therein  set  forth  or  referred  to  or  hereto 
attached,  be  settled  and  certified  as  a  true  and  cor- 
rect Bill  of  Exceptions  in  said  cause.     [176] 

And  I  further  certify  that  having  duly  settled  and 
hereby  settling  and  allowing  the  foregoing  Bill  of 
Exceptions  in  said  above-entitled  action,  do  hereby 
certify  the  same  and  do  hereby  certify  that  this  Bill 
of  Exceptions  and  the  exhibits  marked  Plaintiff's 
Exhibits  ^^A,"  ^^B,"  ^^C,"  ^^D,"  ^^E,''  ^^F,"  "G,'' 
^^H,"  ^^I,"  ^^  J"  and  ^^K,"  and  ^^L,"  therein  set  forth 
or  referred  to  or  hereto  attached,  together  with  de- 
fendant's identified  Exhibit  ''1,"  offered  at  the  trial 
and  rejected  by  the  Court,  and  the  affidavits  of  E.  S. 
McCord,  Eichard  D.  Lang  and  Abner  H.  Ferguson, 
offered  in  support  of  defendant's  motion  for  a  new 
trial,  and  the  affidavits  of  George  P.  Fishburne,  with 
the  statement  of  account  and  certificate  of  settlement 
attached  thereto,  in  opposition  to  said  motion  for  a 
new  trial,  set  forth  or  referred  to  or  hereto  attached, 
contains  all  the  evidence,  exhibits  and  other  material 
facts,  matters  and  proceedings  in  said  cause  not  al- 
ready a  part  of  the  record  herein. 

IN  WITNESS  WHEBEOF,  the  undersigned  has 
hereunto  set    his    hand  with    his    title  of  office,  at 


196        The  National  Bank  of  Commerce  vs. 

Seattle,  in  the  Northern  Division  of  the  Western 
District  of  Washington,  this  the  17th  day  of  July, 
A.  D.  1914. 

JEREMIAH  NETERER, 
District  Judge  of  the  United  States  for  the  Western 
District  of  Washington. 

O.K.— G.  P.  FISHBURNE. 

Copy  of  within  Bill  of  Exceptions  received,  and 
due  service  of  same  acknowledged  this  6th  day  of 
July,  1914. 

G.  P.  FISHBURNE, 
Attorney  for  Plaintiff. 

[Indorsed] :  Bill  of  Exceptions.  Filed  in  the 
U.  S.  District  Court,  Western  Dist.  of  Washington, 
Northern  Division.  Frank  L.  Crosby,  Clerk.  By 
Ed  M.  Lakin,  Deputy.     [177] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division, 

No.  1933. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

THE  NATIONAL  BANK  OF  COMMERCE, 

Defendant. 
Certificate  [of  U.  S.  District  Judge  Relative  to 

Exhibits]. 

I,  Jeremiah  Neterer,  Judge  of  the  above-entitled 
court,  do  hereby  certify  that  the  foregoing  accom- 
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panying  documents  are  respectively  Plaintiff's  Ex- 
hibits ^^A,"  ^^B,"  ^'C/'  ^^D,"  ^^E,"  ^^F,"  and  '^G," 
..jj  „  uj  ,,  uj  M  uj^  ,,  ^^^  UL  „  ^^^  Defendant's 

Exhibit  ^^1/'  offered  in  evidence  on  the  trial  of  the 
above-entitled  cause  and  rejected  by  the  Court,  and 
are  respectively  the  exhibits  mentioned  in  the  Bill  of 
Exceptions  herewith,  and  of  which  the  said  exhibits 
herewith  form  a  part. 

I  further  certify  that  the  said  original  exhibits  are 
herewith  transmitted  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  on  the  appeal 
of  the  above-entitled  cause  for  the  reason  that  the 
alleged  forgery  of  the  instruments  constituting  said 
Plaintiff's  Exhibit  ^'A"  is  an  issue  herein,  and  an 
inspection  of  said  exhibit  will  be  aidful  to  the  said 
Circuit  Court  of  Appeals,  and  for  the  further  reason 
that  said  exhibits  are  difficult  of  reproduction. 

Done  in  open  court  this  the  17th  day  of  July,  A.  D. 
1914. 

JEREMIAH  NETERER, 
U'nited  States  District  Judge,  Western  District  of 
Washington. 

O.K.— G.  P.  FISHBURNE, 

Attorney  for  Plaintiff. 

[Indorsed]  :  Certificate.  Filed  in  the  U.  S.  Dis- 
trict Court,  Western  Dist.  of  Washington,  Northern 
Division.  July  17,  1914.  Frank  L.  Crosby,  Clerk. 
By  Ed  M.  Lakin,  Deputy.     [178] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

No.  1933. 

UNITED  STATES  OP  AMERICA, 

Plaintiff, 

vs. 

THE  NATIONAL  BANK  OP   COMMERCE  OF 
SEATTLE, 

Defendant. 
Assignment  of  Errors. 
Comes  now  the  defendant,  the  National  Bank  of 
Commerce  of  Seattle,  and  files  the  following  Assign- 
ments of  Error  upon  which  it  will  rely  for  the  prose- 
cution of  its  Writ  of  Error  in  the  above-entitled 
cause : 

I. 
The  Court  erred  in  granting  plaintiff's  motion  for 
a  directed  verdict  in  favor  of  the  plaintiff  and  against 
the  defendant  for  the  sum  of  $15,129.81,  with  interest 
at  the  rate  of  6%  per  annum  from  the  5th  day  of 
March,  1910,  and  in  instructing  and  directing  the  jury 
to  render  a  verdict  in  favor  of  the  plaintiff  and 
against  the  defendant  in  such  amount  or  at  all. 

II. 
The  Court  erred  in  receiving  and  filing  such  ver- 
dict so  returned  by  the  jury  under  the  direction  of  the 
Court. 

III. 
The    Court   erred  in   entering  final  judgment  in 
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favor  of  the  plaintiff  and  against  the  defendant. 

IV. 
The  Court  erred  in  refusing  to  submit  the  case  to 
the  jury  for  its  determination. 

V. 
The  Court  erred  in  refusing  to  submit  the  case  to 
the  jury  and     [179]     to  give  defendant's  first  re- 
quested instruction,  which  instruction  is  as  follows : 
^^The  defendant  in  this  case  has  alleged  as  an 
affirmative  defense  that  the  money  sued  for  in 
this  action,  w^hether  passing  through  the  hands 
of  fictitious  payees  or  otherwise,  was  expended 
and  used  by  M.  P.  McCoy  in  payment  of  claims 
against  the  United  States  created  by  said  McCoy 
under  authority  of  the  United  States  and  in  pur- 
suance of  the  laws  of  the  United  States  and  in 
payment  of  claims  that  the  said  McCoy,  as  Spe- 
cial  Examiner  of    Surveys,  was   authorized  to 
make  and  pay  on  behalf  of  the  United  States. 

If  you  find  from  the  evidence  in  this  case  that 
the  money  sued  upon  in  this  action  was  with- 
drawn from  the  defendant  bank  and  was  ex- 
pended by  McCoy  in  payment  of  claims  against 
the  United  States  which  McCoy  as  Special  Ex- 
aminer of  Surveys  was  authorized  to  pay  on 
behalf  of  the  United  States,  then  I  instruct  you 
that  the  plaintiff  cannot  recover  in  this  action 
for  the  reason  that  the  United  States  in  such  case 
would  have  suffered  no  damage. 

I  further  instruct  you  that  if  you  find  that  any 
portion  of  the  money  sued  for  in  this  action  was 
so  expended  by  the  said  McCoy  in  payment  of 
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legitimate  claims  against  the  United  States 
created  by  him  and  which  he  had  a  right  to 
create,  then  I  instruct  you  that  the  plaintiff  can- 
not recover  for  such  portion  of  the  sum  sued 
upon  as  was  so  expended  by  the  said  McCoy.'' 

VI. 
The  Court  erred  in  refusing  to  give  defendant's 

second  requested  instruction,  which  instruction  is  as 

follows : 

^^It  is  contended  by  the  plaintiff  that  there  is 
due  the  United  States  from  the  defendant  bank 
the  sum  of  $15,129.81,  for  moneys  fraudulently 
withdrawn  from  the  defendant  bank  by  M.  P. 
McCoy.  The  defendant,  among  other  things, 
contends  that  in  any  event  it  is  entitled  to  credit 
upon  the  sum  of  $5,718,  being  the  amount  that 
the  said  McCoy  was  charged,  in  an  indictment  by 
the  United  States  against  him,  with  embezzling, 
upon  which  indictment  the  said  M.  P.  McCoy 
was  convicted  and  sentenced  to  the  penitentiary 
for  a  term  of  years. 

If  you  find  from  the  evidence  in  this  case  that 
the  said  sum  of  $5,718,  referred  to  in  said  indict- 
ment and  introduced  in  evidence  in  this  case, 
constituted  a  portion  of  the  $15,129.81  sued  for 
in  this  action,  then  I  instruct  you  that  the  plain- 
tiff cannot  recover  for  the  said  sum  of  $5,718, 
and  such  sum  must  be  deducted  from  the  total 
amount  of  $15,129.81,  for  the  reason  that  the 
judgment  of  conviction  against  the  said  M.  P. 
McCoy  [180]  upon  said  indictment  conclu- 
sively  established   the   fact   that   such  sum  of 
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$5,718  was  the  money  and  property  of  the  United 
States,  and  by  filing  such  indictment  against  the 
said  McCoy  for  such  sum  and  procuring  a  con- 
viction thereon,  the  United  States  elected  to  treat 
said  sum  mentioned  in  said  indictment  as  its  own 
property,  and  thereby  waived  its  claim  for  said 
sum  against  the  defendant  bank.'' 
VII. 
The  Court  erred  in  refusing  to  give  defendant's 

fourth  requested  instruction,  which  instruction  is  as 

follows : 

^^If  you  find  from  the  evidence  in  this  case  that 
the  proof  of  the  allegations  of  plaintiff's  com- 
plaint rest  conclusively  upon  the  testimony  of 
M.  P.  McCoy,  and  if  you  find  that  the  said  M.  P. 
McCoy  has  been  convicted  of  a  felony  and  sent 
to  the  penitentiary,  and  has  served  a  term 
therein  by  reason  of  such  conviction,  then  I  in- 
struct you  that  the  said  M.  P.  McCoy  does  not 
stand  before  you  as  an  unimpeached  witness,  and 
it  will  be  within  your  province  to  discredit  his 
entire  testimony,  unless  it  is  corroborated  by 
other  facts  and  circumstances  in  the  case.  The 
jury  is  not  required  to  believe  the  testimony  of 
any  witness  and  particularly  the  testimony  of  a 
self-confessed  and  convicted  felon,  even  though 
such  testimony  be  uncontradicted,  unless  you 
believe  that  the  testimony  given  by  such  witness 
be  true.  The  fact  that  the  testimony  of  a  wit- 
ness is  not  contradicted  does  not  necessarily  re- 
quire you  to  believe  such  testimony;  and  if  in 
this  case  you  discredit  and  fail   to  believe  the 
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testimony  of  the  said  M.  P.  McCoy,  then  I  in- 
struct you  that  you  have  a  right  to  disregard  his 
testimony  altogether,  except  in  so  far,  as  it  may 
be  corroborated  by  other  facts  and  circum- 
stances, or  the  evidence  of  other  and  credible 
witnesses  in  the  case;  and  if  you  find  from  the 
evidence  that  you  must  disregard  the  testimony 
of  the  said  McCoy,  then  I  instruct  you  that  your 
verdict  must  be  for  the  defendant  and  against 
the  plaintiff.'' 

VIII. 
The  Court  erred  in  refusing  to  give  the  fifth  in- 
struction requested  by  defendant,  which  instruction 
is  as  follows  : 

*^  Gentlemen  of  the  jury,  in  weighing  the  tes- 
timony of  the  witness  M.  P.  McCoy,  I  instruct 
you  that  you  have  a  right  to  apply  to  his  testi- 
mony all  the  usual  tests  that  you  apply  in  the 
conduct  of  the  ordinary  affairs  of  life;  and  I 
further  instruct  you  that  it  is  your  duty  to  take 
into  consideration  the  fact,  if  you  find  it  to  be 
a  fact,  that  the  said  M.  P.  McCoy  was  in  Sep- 
tember, 1909,  indicted  for  embezzlement,  and 
upon  such  indictment  was  convicted  of  the  crime 
of  embezzlement.  The  law  permits  the  defend- 
ant to  introduce  evidence  showing,  or  tending 
to  show,  that  any  witness  has  been  convicted  of 
a  felony  for  the  purpose  of  affecting  the  credi- 
bility of  such  witness.  If  you  find  from  the  evi- 
dence in  this  case  that  M.  P.  McCoy  has  been 
convicted  of  a  felony,  you  should  take  this  fact 
into  consideration  in  weighing  his  testimony  and 
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in  determining  whether  it  is  entitled  to  be  be- 
lieved by  you ;  and  if  you  find  from  such  convic- 
tion of  such  felony  that  his  testimony  is  un- 
worthy of  belief,  and  that  his  testimony  is  not 
corroborated  by  the  facts  and  circumstances  in 
this  case,  then  I  instruct  you  that  the  plaintiff 
cannot  recover  in  this  action,  and  your  verdict 
must  be  for  the  defendant."     [181] 

IX. 
The  Court  erred  in  refusing  to  give  the  sixth  in- 
struction requested  by  defendant,  which  instruction 
is  as  follows: 

^^If  you  find  from  the  evidence  in  this  case 
that  at  the  time  the  account  was  opened  in  the 
National  Bank  of  Commerce  by  the  United 
States  in  the  name  of  M.  P.  McCoy,  Examiner 
of  Surveys  and  Special  Disbursing  Agent,  the 
plaintiff  instructed  the  defendant  bank  to  honor 
all  checks  drawn  upon  said  account  by  the  said 
M.  P.  McCoy,  as  such  Examiner  of  Surveys  and 
Special  Disbursing  Agent,  without  limitation  or 
condition,  then  I  instruct  you  that  defendant  had 
the  legal  right  to  honor  any  checks  so  drawn  by 
said  McCoy  regardless  of  the  fact  as  to  whether 
the  payees  were  fictitious  or  otherwise,  and  if  you 
find  that  such  special  instructions  were  given  at 
the  time  of  the  opening  of  said  account,  then  I 
instruct  you  that  such  special  instructions  would 
justify  the  defendant  bank  in  failing,  if  it  did 
fail,  to  follow  the  general  instructions  issued  by 
the  Treasury  Department  of  the  United  States." 
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X. 

The  Court  erred  in  refusing  to  give  the  seventh  in- 
struction requested  by  defendant,  which  instruction 
is  as  follows : 

**If  you  find  from  the  evidence  in  this  case 
that  the  United  States,  by  its  properly  author- 
ized officers,  ratified  and  approved  the  actions  of 
the  said  M.  P.  McCoy  in  drawing  the  checks 
referred  to  in  the  complaint,  and  ratified  the  ac- 
tion of  the  defendant  bank  in  paying  such  checks, 
if  you  find  that  it  did  pay  them,  and  in  charg- 
ing the  amounts  of  such  checks  to  the  account  of 
the  defendant,  then  I  instruct  you  that  such 
ratification  and  approval  by  the  United  States 
would  estop  the  plaintiff  from  a  recovery  in  this 
action,  and  your  verdict  would  be  for  the  defend- 
ant." 

XI. 
The  Court  erred  in  refusing  to  give  the  eighth  in- 
struction requested  by  defendant,  which  instruction 
is  as  follows : 

^^If  you  find  from  the  evidence  in  this  case 
that  the  said  M.  P.  McCoy  was  authorized  to 
expend  such  portion  of  the  money  deposited  to 
his  account  in  the  defendant  bank  for  legitimate 
purposes  in  connection  with  the  expense  attend- 
ant upon  the  examination  of  Surveys  as  he 
deemed  expedient,  then  I  instruct  you  that  the 
burden  rests  upon  the  plaintiff  in  this  case  to 
establish  by  a  preponderance  of  the  evidence  the 
fact  that  the  money  involved  in  this  controversy 
was  used  by  the  said  McCoy  for  purposes  other 
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than  his  legitimate  expenses ;  and  the  burden  also 
rests  upon  the  Government  to  establish  by  a  pre- 
ponderance of  the  evidence  what  portion  of  the 
amount  involved  in  this  controversy  was  improp- 
erly expended  by  the  said  McCoy."     [182] 
XII. 
The  Court  erred  in  refusing  to  permit  the  defend- 
ant to  introduce  in  evidence  Defendant's  Exhibit  No. 
1,  which  exhibit  contained  a  transcript  of  the  various 
statements  furnished  by  the  defendant  at  monthly 
intervals  during  the  period  of  time  the  checks  de- 
scribed in  the  complaint  were  issued  by  M.  P.  McCoy 
and  paid  by  the  defendant  bank,  and  further  show- 
ing the  condition  of  the  account  of  M.  P.  McCoy, 
Examiner  of  Surveys  and  Special  Disbursing  Agent 
in  the  defendant's  bank. 

XIII. 
The  Court  erred  in  refusing  to  permit  the  witness 
E.  S.  Walker  to  testify  as  to  the  course  of  dealing 
between  the  National  Bank  of  Commerce  and  the 
plaintiff  relating  to  the  transactions  involved  in  the 
issuance  and  payment  of  the  checks  referred  to  in  the 
complaint,  and  to  testify  as  to  facts  and  circum- 
stances in  support  of  defendant's  third  affirmative 
defense,  i.  e.,  that  the  plaintiff  had  ratified  and  ap- 
proved the  payment  of  said  checks  and  had  recog- 
nized that  the  money  represented  by  said  checks  and 
claimed  to  have  been  appropriated  by  said  McCoy 
was  in  fact  the  money  and  property  of  the  plaintiff. 

XIV. 
The  Court  erred  in  refusing  to  permit  the  defend- 
ant to  introduce  evidence  in  support  of  its  second 
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affirmative  defense,  as  set  forth  in  its  answer. 

XV. 
The  Court  erred  in  sustaining  the  demurrer  of  the 
plaintiff  to  the  first  affirmative  defense  set  forth  in 
defendant's  original  answer. 

XVI. 
The  Court  erred  in  refusing  to  permit  the  defend- 
ant to     [183]     introduce  evidence  in  support  of  its 
first  affirmative  defense  set  forth  in  its  amended  an- 
swer. 

XVII. 
The  Court  erred  in  denying  defendant's  motion  for 
a  new  trial. 

WHEREFORE,  this  defendant  prays  that  the 
judgment  of  the  United  States  District  Court  for  the 
Western  District  of  Washington,  Northern  Division, 
entered  in  the  above-entitled  cause,  in  favor  of  the 
plaintiff  and  against  the  defendant,  be  reversed. 

KERR  &  McCORD, 
Attorneys  for  Defendant. 
Copy  of  within  Assn.  of  Errors  received  and  due 
service  of  same  acknowledged  this  17th  day  of  July, 
1914. 

G.  P.  PISHBURNE, 
Attorney  for  Plaintiff. 

[Indorsed]  :  Assignment  of  Errors.  Filed  in  the 
U.  S.  District  Court,  Western  District  of  Washing- 
ton, Northern  Division,  July  17,  1914.  Prank  L. 
Crosby,  Clerk.    By  Ed  M.  Lakin,  Deputy.     [184] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division, 

No.  1933-C. 

UNITED  STATES  OF  AMERICA, 

Plaintife, 

vs. 

THE  NATIONAL  BANK  OF  COMMERCE,  a  Cor- 
poration, 

Defendant. 
Petition  for  Writ  of  Error. 

The  defendant  above  named,  the  National  Bank  of 
Commerce  of  Seattle,  feeling  itself  aggrieved  by  the 
judgment  of  the  Court  made  and  entered  in  this  cause 
on  the  2'5th  day  of  May,  A.  D.  1914,  comes  now,  by 
Kerr  &  McCord,  its  attorneys,  and  petitions  this 
Court  for  an  order  allowing  it  to  prosecute  a  Writ  of 
Error  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  under  and  in  accordance  with 
the  laws  of  the  United  States  in  that  behalf  made 
and  provided  and  that  an  order  be  made  fixing  the 
amount  of  security  which  defendant  shall  give  and 
furnish  upon  said  Writ  of  Error,  conditioned  as  re- 
quired by  law  as  in  cases  where  a  supersedeas  and 
stay  of  execution  are  desired. 

Dated  this  17th  day  of  July,  A.  D.  1914. 

KERR&McCORD, 
Attorneys  for  Defendant. 

Copy  of  within  Petition  for  Writ  of  Error  re- 
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ceived  and  due  service  of  same  acknowledged  this 
17th  day  of  July,  1914. 

G.  P.  PISHBURNE, 

Attorney  for  Plaintiff. 
[Indorsed]  :  Petition  for  Writ  of  Error.     Filed 
in  the  U.  S.  District  Court,  Western  Dist.  of  Wash- 
ington, Northern  Division.     July  17,  1914.     Frank 
L.  Crosby,  Clerk.     By  Ed  M.  Lakin,  Deputy.     [185] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division, 

No.  1933-C. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

NATIONAL  BANK  OF  COMMERCE,  a  Corpora- 
tion, 

Defendant. 

Order  Allowing  Writ  of  Error  and  Fixing  Amount  of 
Cost  and  Supersedeas  Bond. 

Upon  motion  of  Kerr  &  McCord,  attorneys  for  the 
defendant,  and  upon  the  filing  of  a  petition  for  a 
Writ  of  Error  and  an  Assignment  of  Errors,  it  is 

Ordered  that  a  Writ  of  Error  be  and  the  same  is 
hereby  allowed  to  have  reviewed  in  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  the 
judgment  heretofore  entered  herein  in  favor  of  the 
plaintiff  and  against  the  defendant  on  the  25th  day  of 
May,  A.  D.  1914. 
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It  is  further  ordered  that  upon  the  defendant,  the 
National  Bank  of  Commerce,  filing  with  the  clerk  of 
this  Court  a  good  and  sufficient  bond  in  the  sum  of 
$22,000,  with  good  and  sufficient  security  that  the 
National  Bank  of  Commerce,  defendant,  shall  prose- 
cute said  Writ  of  Error  to  effect  and  answer  all 
damages  and  costs,  and  pay  the  amount  of  the  judg- 
ment including  just  damages  for  delay,  together  with 
costs  and  interest  on  the  appeal  if  the  defendant  fails 
to  make  its  plea  good,  said  bond  to  be  approved  by 
the  Court,  and  upon  its  approval  all  further  proceed- 
ings,    [186]     in  this  court  be  hereby  suspended  and 
stayed  until  the  determination  of  the  Writ  of  Error 
by  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

Dated  Seattle,  Wn.,  July  17,  1914. 

JEREMIAH  NETERER, 

Judge. 
0.  K.— G.  P.  FISHBURNE. 
Copy  of  within  Order  received  and  due  service  of 
same  acknowledged  this  17th  day  of  July,  1914. 

G.  P.  FISHBURNE, 
Attorney  for  Plaintiff. 

[Endorsed] :  Order  Allowing  Writ  and  Fixing 
Amount  of  Cost  and  Supersedeas  Bond.  Filed  in 
the  U.  S.  District  Court,  Western  District  of  Wash- 
ington, Northern  Division,  July  17th,  1914.  Frank 
L.  Crosby,  Clerk.     Ed.  M.  Lakin,  Deputy.     [187] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No.  1933. 

UNITED  STATES  OP  AMERICA, 

Plaintiff, 
vs. 

THE  NATIONAL  BANK  OP  COMMERCE, 

Defendant. 
Cost  and  Supersedeas  Bond. 

Know  All  Men  by  These  Presents,  that  we,  the 
National  Bank  of  Commerce  of  Seattle,  a  corpora- 
tion, as  principal,  and  R.  R.  Spencer  and  M.  Thomsen, 
as  sureties,  are  held  and  firmly  bonnd  unto  the  United 
States  of  America,  the  plaintiff  above-named,  in  the 
sum  of  Twenty-two  Thousand  Dollars  ($22,000)  to 
be  paid  to  the  United  States  of  America,  for  the  pay- 
ment of  which  well  and  truly  to  be  made  we  bind 
ourselves  and  each  of  us  jointly  and  severally,  and 
our  and  each  of  our  executors,  administrators,  repre- 
sentatives, successors  and  assigns  firmly  by  these 
presents. 

Sealed  with  our  seals  and  dated  this  the  17th  day 
of  July,  A.  D.  1914. 

Whereas,  the  defendant  above-named  has  sued  out 
a  Writ  of  Error  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  to  review  and  re- 
verse the  judgment  entered  by  the  above-named 
Court  in  the  above-entitled  case  in  favor  of  the  plain- 
tiff and  against  the  defendant  in  the  sum  of  $15,- 
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129.81,  with  interest  thereon  from  the  5th  day  of 
March,  A.  D.  1910,  at  the  rate  of  6%  per  annum,  or 
$3,832.88,  making  a  total  of  $18,962.69,  together  with 
a  judgment  for  costs  and  disbursements  in  favor  of 
the  plaintiff  and  against  the  defendant  in  the  sum  of 
$207.44. 

Now,  therefore,  the  condition  of  this  obligation  is 
such  [188]  that  if  the  above-named  defendant 
shall  prosecute  said  Writ  of  Error  to  effect,  the  an- 
swer all  damages  and  costs  and  pay  the  amount  of 
said  judgment,  including  just  damages  for  delay,  and 
costs  and  interest  on  the  appeal,  if  the  defendant 
shall  fail  to  make  its  plea  good,  then  this  obligation 
shall  be  void ;  otherwise  shall  be  and  remain  in  full 
force  and  effect. 

NATIONAL  BANK  OF  COMMERCE  OF 
SEATTLE, 
[Seal]  By  G.  F.  CLAEK, 

Cashier. 
R.  R.  SPENCER, 
M.  THOMSEN.     [189] 
State  of  Washington, 
County  of  King, — ss. 

R.  R.  Spencer  and  M.  Thomsen,  being  first  duly 
sworn,  each  for  himself  deposes  and  says : 

That  he  is  one  of  the  sureties  who  executed  the  fore- 
going bond,  and  that  he  is  worth  the  sum  of  $22,000 
over  and  above  all  his  just  debts  and  liabilities  in 
statutory  separate  property  situated  in  the  State  of 
Washington,  not  by  law  exempt  from  sale  on  execu- 
tion, and  that  he  is  not  a  State,  county,  or  city 
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official,  nor  an  attorney  or  counselor  at  law. 

E.  R.  SPENCER. 
M.  THOMSEN. 

Subscribed  and  sworn  to  before  me  this  the  17th 
day  of  July,  A.  D.  1914. 

[Seal]  J.  N.  IVEY, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 
Approved:  July  17,  1914. 

JEREMIAH  NETERER, 

Judge. 
O.  K.— G.  P.  PISHBURNE. 

[Endorsed] :  Cost  and  Supersedeas  Bond.  Filed 
in  the  U.  S.  District  Court,  Western  Dist.  of  Wash- 
ington, Northern  Division.  July  17,  1914.  Frank 
L.  Crosby,  Clerk.    By  Ed  M.  Lakin,  Deputy.     [190] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No.  1933— C. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

THE  NATIONAL  BANK  OF  COMMERCE, 

Defendant. 
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Writ  of  Error  (Copy). 

United  States  of  America, 
Ninth  Judicial  Circuit, — ss. 

To  the  Honorable  Judge  of  the  District  Court  of  the 
United  States  for  the  Western  District  of  Wash- 
ington; Greeting: 

Because  in  the  records  and  proceedings,  as  also  in 
the  rendition  of  the  judgment  upon  a  plea  in  said 
District  Court  before  you,  or  some  of  you,  between 
the  United  States  of  America,  plainti:ff,  and  The 
National  Bank  of  Commerce,  a  corporation,  defend- 
ant, a  manifest  error  to  the  great  damage  of  the  said 
The  National  Bank  of  Commerce,  as  by  its  com- 
plaint, answer  and  assignment  of  errors  appears : 

We  being  willing  that  error,  if  any  hath  been, 
should  be  duly  corrected  and  full  and  speedy  justice 
done  to  the  parties  aforesaid  in  that  behalf,  do  com- 
mand you  if  judgment  be  therein  given,  that  then 
under  your  seal,  distinctly  and  openly,  you  send  the 
record  and  proceedings  aforesaid,  with  all  things 
concerning  the  same  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  together  with 
this  Writ,  so  that  you  have  the  same  at  San  Fran- 
cisco, California,  on  the  16th  day  of  AugTist,  1914, 
next,  in  the  said  United  States  Circuit  Court  of  Ap- 
peals to  be  then  and  there  held,  that  the  records  and 
proceedings  aforesaid  being  inspected  the  said  United 
States  Circuit  Court  of  appeals  may  cause  [191] 
further  to  be  done  therein  to  correct  that  error,  what 
of  right  and  according  to  the  laws  and  customs  of  the 
United  States  should  be  done. 
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Witness  the  Honorable  EDWAED  WHITE,  Chief 
Justice  of  the  Supreme  Court  of  the  United  States, 
this  the  17th  day  of  July,  1914,  and  in  the  139th  year 
of  the  Independence  of  the  Uiaited  States. 

JEREMIAH  NETERER, 

Judge. 
[Seal]  Attest :     FRANK  L.  CROSBY, 

Clerk  of  the  United  States  District  Court  for  the 
Western  District  of  Washington. 

Due  and  legal  service  of  the  within  Writ  of  Error 
and  receipt  of  a  copy  thereof  is  hereby  admitted  this 
the  17th  day  of  July,  1914. 

G.  P.  FISHBURNE, 
Attorney  for  Plaintiff. 

United  States  of  America, 

Western  District  of  Washington, — ss. 

I  hereby  certify  and  return  that  I  served  the  an- 
nexed Writ  of  Error  on  the  plaintiff  herein  by  hand- 
ing to  and  leaving  a  true  and  correct  copy  thereof 
with  Hon.  Clay  Allen,  United  States  District  Attor- 
ney for  the  Western  District  of  Washington,  the  at- 
torney for  the  United  States  of  America,  plaintiff  in 
the  above-entitled  cause,  personally,  at  Seattle,  Wash- 
ington, in  said  District,  on  the day  of  July,  A.  D. 

1914. 


United  States  Marshal.     [192] 

[Indorsed] :  No.  1933— C.  In  the  District  Court 
of  the  United  States  for  the  Western  District  of 
Washington,  Northern  Division.  United  States  of 
America,  Plaintiff,  vs.  The  National  Bank  of  Com- 
merce, Defendant.    Writ  of  Error.    Piled  in  the 
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U.  S.  District  Court,  Western  Dist.  of  Washington, 
Northern  Division.  July  17,  1914.  Frank  L. 
Crosby,  Clerk.  By  Ed  M.  Lakin,  Deputy.  Kerr  & 
McCord,  1309-16  Hoge  Building,  Seattle,  Wash.,  At- 
torneys for  Defendant.     [193] 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division, 

No.  1933— C. 

UNITED  STATES  OF  AMERICA, 

Plaintife, 

vs. 

THE  NATIONAL  BANK  OF  COMMERCE,  a  Cor- 
poration, 

Defendant. 

[Citation  on  Writ  of  Error  (Copy).] 

United  States  of  America, 
Ninth  Judicial  Circuit, — ss. 

To  the  United  States  of  America,  and  to  Clay  Allen, 
United  States  District  Attorney  for  the  West- 
ern District  of  Washington,  and  to  G.  P.  Fish- 
burne,  Assistant  United  States  District  Attorney 
for  the  Western  District  of  Washington,  North- 
em  Division,  Attorneys  for  the  United  States  of 
America:  Greeting: 
You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  session  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  to  be  holden 
at  the  City  of  San  Francisco,  in  said  Circuit,  on  the 
16th  day  of  August,  A.  D.  1914,  pursuant  to  a  Writ 
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of  Error  filed  in  the  office  of  the  Clerk  of  the  Dis- 
trict Court  for  the  Western  District  of  Washing- 
ton, wherein  the  National  Bank  of  Conunerce  of 
Seattle  is  plaintiff  in  error  and  defendant  herein, 
and  the  United  States  of  America  is  defendant  in 
error  and  plaintiff  herein,  to  show  cause  if  any  there 
be,  why  the  judgment  rendered  against  the  plaintiff 
in  error,  as  in  said  Writ  of  Error  mentioned,  [194] 
should  not  be  corrected  and  speedy  justice  should 
not  be  done  to  the  parties  in  that  behalf. 

WITNESS  the  Honorable  EDWARD  WHITE, 
Chief  Justice  of  the  Supreme  Court  of  the  United 
States,  this  the  17th  day  of  July,  A.  D.  1914. 

[Seal]  JEREMIAH  NETERER, 

Judge. 
United  States  of  America, 
Western  District  of  Washington, — ss. 

I  hereby  certify  and  return  that  I  served  the  an- 
nexed citation  on  the  United  States  of  America, 
plaintiff  in  the  above-entitled  action,  by  handing  to 
and  leaving  a  true  and  correct  copy  thereof  with  the 
Hon.  Clay  Allen,  United  States  District  Attorney  for 
the  Western  District  of  Washington,  one  of  the  at- 
torneys for  the  plaintiff  in  the  above-entitled  cause, 

personally  at  Seattle,  in  said  District,  on  the  

day  of  July,  A.  D.  1914. 


United  States  Marshal. 
Copy  of  within  Citation  received  and  due  service 
of  same  acknowledged  this  17th  day  of  July,  1914. 

G.  P.  PISHBURNE, 
Attorney  for  Plaintiff. 
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No.  1933— C.  In  the  District  Court  of  the  United 
States  for  the  Western  District  of  Washington, 
Northern  Division.  United  States  of  America, 
Plaintiff  versus  The  National  Bank  of  Commerce, 
Defendant.  Citation  in  Error.  Filed  in  the  United 
States  District  Court  Western  District  of  Washing- 
ton, July  17, 1914,  Frank  L.  Crosby,  Clerk,  Ed  Lakin, 
Deputy.  Kerr  &  McCord,  1309-16  Hoge  Building, 
Seattle,  Washington,  Attys.  for  Defendant.     [195] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion, 

No.  1933-C. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

THE  NATIONAL  BANK  OF  COMMERCE,  a  Cor- 
poration, 

Defendant. 

Order  to  Transmit  Original  Exhibits. 

Now,  on  this,  the  17th  day  of  July,  A.  D.  1914,  upon 
motion  of  Kerr  &  McCord,  attorneys  for  the  defend- 
ant, and  for  sufficient  cause  appearing,  it  is 

ORDERED,  that  the  plaintiff's  original  exhibits 
''A"  and  ''G,"  which  were  introduced  in  evidence  on 
the  trial  of  the  above-entitled  cause,  and  also  Plain- 
tiff's Exhibits  ^^B,"  ^^C,"  ^^D,"  ^^E,"  and  ''F,"  "G^ 
'*H,"  ''I,"  ''J,"  *'K"  and  ^^L,"  which  were  offered 
in  evidence,  and  Defendant's  Exhibit  ^^1,"  which  was 
offered  in  evidence  on  the  trial  of  the  above-entitled 
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cause,  and  rejected  by  the  Court,  be  by  the  Clerk  of 
this  Court  forwarded  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Judicial  Circuit, 
there  to  be  inspected  and  considered,  together  with 
the  transcript  of  the  record  on  appeal  in  this  cause. 

JEREMIAH  NETERER, 
District  Judge  of  the  United  States  for  the  Western 
District  of  Washington. 

0.  K.— C.  P.  FISHBURNE. 

[Indorsed]  :  Order  to  Transmit  Original  Exhibits. 
Filed  in  the  U.  S.  District  Court,  Western  District  of 
Washington,  Northern  Division.  July  17,  1914. 
Frank  L.  Crosby,  Clerk.  Ed  M.  Lakin,  Deputy. 
[196] 


United  States  District  Courts  Western  District  of 
Washington,  Northern  Division, 

No.  1933— C. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

THE  NATIONAL  BANK  OF  COMMERCE, 

Defendant. 

Waiver  [of  Printing  of  Record  Under  Act  of 
February  13, 1911,  and  Direction  that  Record  be 
Printed  by  Clerk  of  Appellate  Court]. 

We  hereby  waive  the  printing  of  the  record  in  the 
above-entitled  cause  upon  the  Writ  of  Error  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  and  request  that  the  same  be  forwarded  to 
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said  Circuit  Court  of  Appeals  at  San  Francisco,  with 
the  request  that  it  be  printed  there. 

KERR  &  McCORD, 
Attorneys  for  Defendant. 

[Indorsed] :  Waiver.  Filed  in  the  U.  S.  District 
Court,  Western  Dist.  of  Washington,  Northern 
Division.  July  21,  1914.  Frank  L.  Crosby,  Clerk. 
E.  M.  Lakin,  Deputy.     [197] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision, 

No.  1933-^C. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

THE  NATIONAL  BANK  OF  COMMERCE, 

Defendant. 

Praecipe  for  Record. 

To  the  Clerk  of  the  Above-entitled  Court: 

You  will  please  prepare  at  once  transcript  of  the 
record  in  the  above-entitled  cause  on  Writ  of  Error 
to  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  and  forward  the  same  to  the  clerk  of 
that  Court,  including  in  the  transcript  the  following 
papers  necessary  to  the  determination  of  the  ques- 
tion to  be  passed  on  by  said  Circuit  Court  of  Appeals: 

1.  Complaint  filed  December  22,  1910. 

2.  Answer  filed  February  11,  1911. 
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3.  Plaintiff's  demurrer  to  answer  filed  February 

23,  1911. 

4.  Oral  decision  on  demurrer  to  affirmative  de- 

fense, filed  September  21,  1911. 

5.  Order  sustaining  demurrer  to  first  affirmative 

defense,  and  overruling  as  to  second,  filed 
September  21,  1911. 

6.  Amended  answer,  filed  March  12,  1912. 

7.  Reply  to  amended  answer,  filed  March  13,  1912. 

8.  Stipulation  for  extension  of  time  for  filing  bill 

of  exceptions  and  orders  based  thereon,  filed 
and  entered  between  the  19th  day  of  May, 
1914,  and  the  17th  day  of  July,  1914.     [198} 

9.  Bill  of  exceptions. 

10.  Certificate  certifying  Plaintiff's  Exhibits  "A,'' 

^^J,"  ^K,"  ''L,"  and  ^^M,"  and  Defendant's 
Exhibit  ^^1." 

11.  Send  plaintiff's  original  Exhibits  ''A,"  ^^B," 

^^C,"  "D,''  ^'E,"  ''F,"  ^^G,"  '^H,"  ^^I,"  ^^J," 
^^K,"  ^^L,"  and  ^^M,"  and  Defendant's  Ex- 
hibit ^^1." 

12.  Assignment  of  Error,  filed  July  17th,  1914. 

13.  Petition  for  Writ  of  Error,  filed  July  17th,  1914, 

14.  Order  allowing  Writ  of  Error.     Cost  and  super- 

sedeas bond. 

15.  Writ  of  Error  filed  July  17,  1914. 

16.  Citation  with  acceptance  of  service,  filed  July 

17th,  1914. 

17.  Send  original  Writ  of  Error,  as  well  as  include 

copy  in  transcript. 
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18.  Send  original  Citation,  as  well  as  include  copy 

in  transcript. 

19.  This  Praecipe. 

20.  All  endorsements  of  any  kind  whatsoever  ap- 

pearing on  any  of  the  papers  named  in  this 
praecipe. 

21.  The  Judgment  entered  in  favor  of  the  plaintiff 

and  against  the  defendant. 

KERR  &  McCORD, 
Attorneys  for  Defendant. 

[Indorsed]  :  Praecipe  for  Record.  Filed  in  the 
U.  S.  District  Court,  Western  District  of  Washing- 
ton, Northern  Division.  July  21,  1914.  Frank  L. 
Crosby,  Clevk.     By  E.  M.  La  kin.  Deputy.     [199] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division, 

No.  1933. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

NATIONAL  BANK  OF  COMMERCE,  a  Corpora- 
tion, 

Defendant. 

Certificate  of  Clerk  U.  S.  District  Court  to  Transcript 
of  Record,  etc. 

United  States  of  America, 

Western  District  of  Washington, — ss. 

I,  Frank  L.  Crosby,  Clerk  of  the  United  States 
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District  Court,  for  the  Western  District  of  Washing- 
ton, do  hereby  certify  the  199  typewritten  pages, 
numbered  from  1  to  199,  inclusive,  to  be  a  full,  true, 
correct,  and  complete  copy  of  so  much  of  the  record, 
papers  and  other  proceedings  in  the  above  and  fore- 
going entitled  cause  as  are  necessary  to  the  hearing 
of  said  cause  on  Writ  of  Error  therein  in  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, and  as  is  stipulated  for  by  counsel  of  record 
herein,  as  the  same  remain  of  record  and  on  file  in 
the  office  of  the  Clerk  of  said  District  Court,  and  that 
the  same,  together  with  the  originals  of  Plaintiff's 
Exhibits  ^^A,"  ^^B,"  "C,''  ^^D,"  ^^E,"  ^^F,"  "G,'' 
^^H,"  ^^I,"  ^^J,"  ^^K"  and  ^^L,"  and  Defendant's 
Exhibit  1,  which  said  original  exhibits  are  trans- 
mitted herewith  pursuant  to  the  order  of  Court 
so  directing,  constitute  the  record  on  return  to 
said  Writ  of  Error  from  the  judgment  of  said 
United  States  District  Court  for  the  Western  Dis- 
trict of  Washington  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit. 

I  further  certify  the  following  to  be  a  full,  true 
and  correct  statement  of  all  expenses,  costs,  fees  and 
charges  incurred  [200]  and  paid  in  my  office  by 
or  on  behalf  of  the  Plaintiff  in  Error  for  making 
record,  certificate  or  return  of  the  typewritten  tran- 
script of  record  issued  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  in  the  above- 
entitled  cause,  to  wit: 
Clerk's  fee  (Sec.  828  R.  S.  U.  S.  as  amended 

by  Sec.  6,  Act  of  March  2, 1905)  for  mak-  :^ 
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ing  record,    certificate    or    return — 467 

folios    at  30c $140.10 

Certificate  of  Clerk  to  transcript  of  record — 

3  folios  at  30c 90 

Seal  to  said  Certificate .40 

Certificate    of   Clerk   to    Original   Exhibits — 

3  folios  at  30c 90 

Seal  to  said  Certificate .40 


$142.70 

I  hereby  certify  that  the  above  cost  for  preparing 

and  certifying  record  amounting  to  $142.70  has  been 

paid  to  me  by  Messrs.  Kerr  &  McCord,  attorneys  for 

plaintiff  in  error. 

I  further  certify  that  I  hereto  attach  and  here- 
with transmit  the  original  Writ  of  Error  and  original 
Citation  issued  in  this  cause. 

IN  WITNESS  WHEREOE  I  have  hereto  set  my 
hand  and  afiixed  the  seal  of  said  District  Court  at 
Seattle,  in  said  District,  this  4th  day  of  August,  1914. 
[Seal]  FRANK  L.  CROSBY, 

Clerk. 
By  Ed  M.  Lakin, 
Deputy.     [201] 
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United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  1933— C. 
UNITED  STATES  OP  AMERICA, 

Plaintiff, 

vs. 

THE  NATIONAL  BANK  OP  COMMERCE, 

Defendant. 
Writ  of  Error  [Original]. 

United  States  of  America, 
Ninth  Judicial  Circuit, — ss. 

To  the  Honorable  Judge  of  the  District  Court  of  the 
United  States  for  the  Western  District  of  Wash- 
ington, Greeting: 

Because  in  the  records  and  proceedings,  as  also  in 
the  rendition  of  the  judgment  upon  a  plea  in  said 
District  Court  before  you,  or  some  of  you,  between 
the  United  States  of  America,  Plaintiff,  and  The 
National  Bank  of  Commerce,  a  corporation,  defend- 
ant, a  manifest  error  to  the  great  damage  of  the 
said  The  National  Bank  of  Commerce,  as  by  its  com- 
plaint, answer  and  assignment  of  error  appears: 

We  being  willing  that  error,  if  any  hath  been, 
should  be  duly  corrected  and  full  and  speedy  justice 
done  to  the  parties  aforesaid  in  that  behalf,  do  com- 
mand you  if  judgment  be  therein  given,  that  then 
under  your  seal,  distinctly  and  openly,  you  send  the 
record  and  proceedings  aforesaid,  with  all  things 
concerning  the  same  to  the  United   States    Circuit 
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Court  of  Appeals  for  the  Ninth  Circuit,  together 
with  this  Writ,  so  that  you  have  the  same  at  San 
Francisco,  California,  [202]  on  the  16th  day  of 
August,  1914,  next,  in  the  said  United  States  Cir- 
cuit Court  of  Appeals,  to  be  then  and  there  held,  that 
the  records  and  proceedings  aforesaid  being  in- 
spected, the  said  United  States  Circuit  Court  of 
Appeals  may  cause  further  to  be  done  therein  to  cor- 
rect that  error,  what  of  right  and  according  to  the 
laws  and  customs  of  the  United  States  should  be 
done. 

WITNESS  the  Honorable  EDWARD  WHITE, 
Chief  Justice  of  the  Supreme  Court  of  the  United 
States,  this  the  17th  day  of  July,  1914,  and  in  the 
139th  year  of  the  Independence  of  the  United  States. 

JEREMIAH  NETERER, 

Judge. 

[Seal]  _\ttest :     FRANK  L.  CROSBY, 

Clerk  of  the  United  States  District  Court  for  the 
Western  District  of  Washington. 

Due  and  legal  service  of  the  within  Writ  of  Error 
and  receipt  of  a  copy  thereof  is  hereby  admitted  this 
the  17th  day  of  July,  1914. 

G.  P.  FISHBURNE, 
Attorney  for  Plaintiff.     [203] 

United  States  of  America, 

Western  District  of  Washington, — ss. 

I  hereby  certify  and  return  that  I  served  the  an- 
nexed Writ  of  Error  on  the  plaintiff  herein  by  hand- 
ing to  and  leaving  a  true  and  correct  copy  thereof 
with  Hon.  Clay  Allen,  United  States  District  Attor- 
ney for  the  Western  District  of   Washington,    the 
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attorney  for  the  United  States  of  America,  plaintiff 
in  the  above-entitled  cause,  personally,  at  Seattle, 

Washington,  in  said  District,  on  the day  of  July, 

A.  D.  1914. 


United  States  Marshal.     [204] 

[Endorsed] :  No.  1933-C.  In  the  District  Court 
of  the  United  States  for  the  Western  District  of 
Washington,  Northern  Division.  United  States  of 
America,  Plaintiff,  vs.  The  National  Bank  of  Com- 
merce, Defendant.  Writ  of  Error.  Filed  in  the 
U.  S.  District  Court,  Western  Dist.  of  Washington, 
Northern  Division.  July  17,  1914.  Prank  L. 
Crosby,  Clerk.     By  Ed  M.  Lakin,  Deputy.     [205] 


[Citation  on  Writ  of  Error  (Original).] 

United  States  District  Courts  Western  District  of 
Washington,  Northern  Division, 

No.  19'33-C. 

UNITED  STATES  OP  AMERICA, 

Plaintiff, 

vs. 

THE   NATIONAL   BANK   OP    COMMERCE,    a 
Corporation, 

Defendant. 

United  States  of  America, 

Ninth  Judicial  Circuit, — ss. 

To  the  United  States  of  America,  and  to  CLAY 
ALLEN,  United  States  District  Attorney  for 
the  Western  District  of  Washington,  and  to  G. 
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P.  PISHBURNE,  Assistant  ITnited  States  Dis- 
trict Attorney  for  the  Western  District  of  Wash- 
ington, Northern  Division,  Attorneys  for  the 
United  States  of  America,  Greeting : 
You  are  hereby  cited  and  admonished  to  be  and  ap- 
pear at  a  session  of  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  to  be  holden  at  the 
City  of  San  Prancisco  in  said  Circuit,  on  the  16th 
day  of  August,  A.  D.  1914,  pursuant  to  a  Writ   of 
Error  filed  in  the  office  of  the  Clerk  of  the  District 
Court    for   the   Western   District   of  Washington, 
wherein  The  National  Bank  of  Commerce  of  Seattle 
is  plaintiff  in  error  and   defendant  herein,  and  the 
United  States  of  America  is  defendant  in  error  and 
plaintiff  herein,  to  show  cause,  if  any  there  be,  why 
the  judgment  rendered  against  the  plaintiff  in  error, 
as  in  said  Writ  of  Error  mentioned,     [206]     should 
not  be  corrected  and  speedy  justice   should  not  be 
done  to  the  parties  in  that  behalf. 

WITNESS  the  Honorable  EDWARD  WHITE, 
Chief  Justice  of  the  Supreme  Court  of  the   United 
States,  this  the  17th  day  of  July,  A.  D.  1914. 
[Seal]  JEREMIAH  NETERER, 

Judge. 

United  States  of  America, 

Western  District  of  Washington, — ss. 

I  hereby  certify  and  return  that  I  served  the  an- 
nexed citation  on  the  United  States  of  America, 
plaintiff  in  the  above-entitled  action  by  handing  to 
and  leaving  a  true  and  correct  copy  thereof  with  the 
Hon.  Clay  Allen,  United  States  District  Attorney  for 
the  Western  District  of  Washington,  one  of  the  at- 
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torneys  for  the  plaintiff  in  the  above-entitled  cause, 

personally,  at  Seattle,  in  said  District,  on  the  

day  of  July,  A.  D.  1914. 


United  States  Marshal.     [207] 

Copy  of  within  Citation  received  and  due  service 
of  same  acknowledged  this  17th  day  of  July,  1914. 

G.  P.  PISHBURNE, 
Attorney  for  Plaintiff. 

[Endorsed]  :  No.  1933^C.  In  the  District  Court  of 
the  United  States  for  the  Western  District  of  Wash- 
ington, Northern  Division.  United  States  of  Amer- 
ica, Plaintiff,  vs.  The  National  Bank  of  Commerce, 
Defendant.  Citation  in  Error.  Piled  in  the  U.  S. 
District  Court,  Western  Dist.  of  Washington,  North- 
ern Division.  Jul.  17,  1914.  Prank  L.  Crosby, 
Clerk.     By  Ed  M.  Lakin,  Deputy.     [208] 


[Endorsed]:  No.  2458.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  The  Na- 
tional Bank  of  Commerce,  a  Corporation,  Plaintiff  in 
Error,  vs.  United  States  of  America,  Defendant  in 
Error.  Transcript  of  Record.  Upon  Writ  of 
Error  to  the  United  States  District  Court  of  the 
Western  District  of  Washington,  Northern  Division. 
Received  and  filed  August  7,  1914. 

P.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 
Deputy  Clerk. 


IN  THE 


United  States  Circuit  Court 
of  Appeals 


FOR  THK 

NINTH  CIRCUIT 


No.  2458 


THE  NATIONAL  BANK  OF  COM- 
MERCE, a  Corporation, 

Plaintiff  in  Error, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant  in  Error. 


UPON   WRIT   OF   ERROR   TO   THE    UNITED 
STATES  DISTRICT  COURT  FOR  THE 
WESTERN  DISTRICT  OF  WASH- 
INGTON, NORTHERN 
DIVISION. 


Brief  of  Plaintiff  in  Error 


JAMES  A.  KERR, 
EVAN  S.  McCORD, 
Attorneys  for  Plaintiff  in  Error. 

1309-16  Hoge  Building 
Seattle,  Wn. 


FEB  8  -  1915 
F,  D.  Monckton, 


IN  THE 


United  States  Circuit  Court 
of  Appeals 


FOR  THE 

NINTH  CIRCUIT 


No.  2458 


THE  NATIONAL  BANK  OF  COM- 
MERCE, a  Corporation, 

Plaintiff  in  Error, 

VS. 

UNITED  STATES  OF  AMERICA, 

Defendant  in  Error. 


UPON   WRIT   OF   ERROR   TO   THE   UNITED 
STATES  DISTRICT  COURT  FOR  THE 
WESTERN  DISTRICT  OF  WASH- 
INGTON, NORTHERN 
DIVISION. 


BRIEF  OF  PLAINTIFF  IN  ERROR. 


STATEMENT. 
During  the  years  1907,  1908  and  1909  M.  P. 
McCoy,  was  an  Examiner  of  Surveys  and  Special 
Disbursing  Agent  for  the  United  States  with  head- 
quarters at  Seattle.     His  duties  required  him  to 
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go  into  the  field  in  the  States  of  Washington, 
Oregon,  Idaho  and  Montana  and  examine  public 
land  surveys  made  by  the  Government,  by  running 
over  about  one-tenth  of  the  lines  run  by  surveyors 
in  making  the  surveys  to  check  up  the  work  of  the 
Government  engineers. 

The  National  Bank  of  Commerce  of  Seattle 
was  the  Government  depositary.  The  United  States 
deposited  with  The  National  Bank  of  Commerce 
large  sums  of  money  at  various  times  during  the 
years  named  to  the  credit  of  M.  P.  McCoy,  Ex- 
aminer of  Surveys  and  Special  Disbursing  Agent. 
McCoy  was  directed  by  a  letter  from  the  Treasury 
Department  to  leave  his  signature  with  the  Na- 
tional Bank  of  Commerce;  to  draw  checks  upon 
that  bank,  and  to  sign  the  checks  "M.  P.  McCoy, 
Examiner  of  Surveys  and  Special  Disbursing 
Agent.''  This  letter  of  instructions  was  shown  by 
McCoy  to  the  bank,  and  it  contained  no  limitations 
upon  his  right  to  check  against  the  account.  His 
authority  under  the  letter  of  instructions  to  draw 
the  money  upon  his  order  was  unlimited.  (Record, 
pp.  82-83.) 

Between  October,  1907,  and  August  31st,  1909, 
upon  checks  so  drawn,  the  bank  paid  out  $15,129.81. 


The  checks  in  question  were  drawn  by  McCoy  to 
fictitious  payees,  known  by  him  to  be  fictitious  at 
the  time  the  checks  were  drawn.  He  endorsed  the 
names  of  the  fictitious  payees  upon  the  checks  and 
cause  them,  so  endorsed,  to  be  deposited  in  another 
bank  and  the  proceeds  placed  to  his  credit  under 
another  fictitious  name.  The  names  he  used  in 
opening  up  accounts  in  other  banks  were  F.  M. 
Clark  and  J.  D.  King.     (Record,  p.  65.) 

McCoy  made  weekly  returns  to  the  Government 
and  monthly  quarterly  rendered  vouchers  for  all 
of  his  expenditures.  The  bank  every  month  ren- 
dered a  statement  to  the  Government  and  to  McCoy 
as  to  the  condition  of  the  account,  and  quarterly 
returned  to  the  Government  all  the  vouchers  it  has 
paid  upon  McCoy's  order.  The  Government  was 
thus  advised  monthly  and  quarterly  by  the  bank 
as  to  the  status  of  the  account  and  was  given  the 
names  of  the  persons  to  whom  the  checks  were 
drawn  and  paid,  and  the  reports  of  McCoy,  also 
made  quarterly,  gave  in  detail  the  expenditures  and 
*  the  purposes  for  which  the  expenditures  were  made. 
All  of  the  payees  were  fictitious  and  McCoy, 
the  agent  of  the  Government,  systematically  during 
all  of  the  time  above  mentioned,  attempted  to  de- 


fraud  the  Government  and  was  unfaithful  to  his 
trust.  He  was  arrested  in  September,  1909,  charg- 
ed with  embezzling  $5,718,  the  property  of  the  Uni- 
ted States  (Record,  p.  119).  He  was  convicted  and 
sentenced  to  the  penitentiary;  was  paroled,  and  his 
is  practically  the  sole  testimony  upon  which  the  Gov- 
ernment relies.  The  evidence  shows  that  he  had 
never  been  pardoned,  nor  had  his  civil  rights  been 
restored  to  him.  The  $5,718  mentioned  in  the  in- 
dictment is  alleged  by  the  Government  to  have  been 
^^then  and  there  the  property  of  the  United  States, 
and  this  sum  as  a  part  of  the  sum  of  $15,129.81 
for  the  recovery  of  which  this  action  is  prosecuted." 
By  indicting  and  convicting  McCoy  of  embez- 
zling these  funds,  described  as  the  property  of  the 
United  States,  it  necessarily  follows  that  the  Gov- 
ernment ratified  McCoy's  action  in  drawing  the 
money  out  of  the  bank  in  the  manner  he  did.  If 
McCoy  did  not  embezzle  the  funds  of  the  United 
States,  then  he  was  improperly  convicted  by  the 
Government.  If  he  was  properly  convicted  by  the 
Government  then  the  Government  ratified  his  ac- 
tion in  drawing  the  checks  and  cannot  in  this  pro- 
ceeding  be   heard    to   contend   that   McCoy   never 


drew  the  money  from  the  bank  and  that  the  bank 
still  owes  it  to  the  Government. 

During  the  time  that  McCoy  was  in  the  service 
of  the  Government,  as  before  stated,  he  was  re- 
quired to  give  a  bond  to  the  United  States  con- 
ditioned upon  his  accounting  to  the  Government  for 
all  moneys  and  property  that  came  into  his  hands, 
and  he  did  give  such  bond  with  the  United  States 
Fidelity  &  Guaranty  Company  as  surety  in  the  sum 
of  $3,000,  and  after  his  defalcations  the  Govern- 
ment collected  the  full  face  of  the  bond  on  Janu- 
ary 28th,  1910,  and  instead  of  crediting  the  same 
upon  the  money  McCoy  had  drawn  out  of  the  bank 
upon  the  fraudulent  checks  made  payable  to  fic- 
titious payees,  the  Government  charged  back  to  Mc- 
Coy the  sum  of  $3,000  that  had  been  paid  out  by 
the  Government  on  account  of  salary,  and  then  ap- 
plied on  the  salary  the  $3,000  collected  from  the 
Surety  Company.  (Record,  pp.  178-193).  This 
the  defendant  did  not  discover  until  after  the  trial. 
But  the  whole  matter  was  brought  into  the  case 
upon  the  motion  for  a  new  trial.  No  credit  was 
given  to  the  bank  either  for  the  amount  of  $5,718 
mentioned  in  the  indictment  or  for  the  $3,000  col- 
lected from  the  Surety  Company. 


During  the  period  that  the  checks  in  question 
were  drawn  McCoy  had  honestly  performed  certain 
work  for  the  Government  in  the  examination  of 
surveys  and  had  expended  honestly  for  the  Govern- 
ment from  $1,000  to  $4,000  (Record,  pp.  63,  78, 
79,  81),  and  the  expenditures  in  this  amount  were 
paid  from  the  money  McCoy  fraudulently  had  in 
his  possession.  All  the  checks  drawn  upon  the  de- 
fendant bank  bore  the  genuine  signature  of  McCoy 
in  whose  name  the  deposit  was  made. 

The  Government  failed  to  make  any  investiga- 
tion or  inquiry  as  to  the  accounts  of  its  agent  from 
1907,  when  the  frauds  commenced,  until  August, 
1909;  failed  to  ascertain,  as  it  could  easily  have 
done,  that  McCoy  was  acting  fraudulently,  and  that 
he  was  not  doing  the  work  nor  expending  the  money 
that  he  represented  he  was  doing,  v/hen  a  slight 
inquiry  would  have  disclosed  the  fact  and  prevented 
its  continuance,  and  would  have  prevented  the  loss 
that  has  been  sustained  by  some  one  through  the 
negligence  of  the  Government  and  through  the 
fraud  of  its  agent.  The  plaintiff  not  only  failed 
to  discover  the  forgeries  or  notify  the  bank  of  any 
irregularity  in  the  accounts,  but  failed  to  make 
any  demand  for  the  money  until  six  months  after 


the  forgeries  were  discovered.  The  failure  of  the 
Government  to  examine  the  returns  made  by  the 
bank  and  to  report  errors  in  time  was  the  cause 
of  the  successful  practice  or  continuance  of  the 
frauds,  and  was  necessarily  detrimental  to  the  de- 
fendant. The  injuy  could  not  have  occurred  had 
the  Government  performed  its  duty  and  examined 
the  returns  and  verified  their  truthfulness. 

In  the  amended  answer  to  the  complaint  the 
defendant,  after  denying  and  admitting  certain  al- 
legations thereof,  interposed  three  defenses  as  fol- 
lows: 

''1.  That  the  deposits  so  made  by  the  plain- 
tiff with  the  defendant  in  favor  of  M.  P.  McCoy, 
as  such  Examiner  of  Surveys  and  Special  Disburs- 
ing Agent,  were  made  in  the  usual  and  customary 
manner,  as  deposits  are  usually,  ordinarily  and  cus- 
tomarily made  by  any  individual  depositor,  and 
that  the  relation  of  debtor  and  creditor  was  created 
between  the  plaintiff  and  the  defendant  by  reason 
of  such  deposits,  and  that  it  became  the  duty  of  the 
defendant  to  pay  the  checks  drawn  by  the  said 
McCoy  against  said  deposits,  and  that  all  checks 
drawn  by  the  said  McCoy  against  said  deposits 
v/ere  paid  from  time  to  time  as  the  same  were  pre- 
sented for  payment,  and  that  it  was  not  the  duty 
of  the  defendant  to  inquire  as  to  the  name  of  the 
payee  of  such  checks  and  that  all  checks  paid  by 
the  defendant  as  referred  to  in  the  complaint  were 
duly  and  regularly  signed  with  the  genuine  signa- 
ture of  the  said  McCoy,  as  Examiner  of  Surveys 
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and  Special  Disbursing  Agent,  and  that  monthly 
statements  were  rendered  to  plaintiff  and  to  the 
said  McCoy  showing  the  amount  of  each  check 
drawn  by  the  said  McCoy  against  said  deposits  and 
the  aggregate  of  such  checks,  and  that  such  month- 
ly statements  were  duly  and  regularly  rendered  in 
conformity  with  the  usual  custom  of  bankers,  and 
that  no  complaint  of  any  kind  was  made  to  the 
defendant  by  the  plaintiff  as  to  the  improper  pay- 
ment of  any  checks  by  reason  of  forgeries,  fictitious 
payees,  or  otherwise  until  the  5th  day  of  March, 
1910.  That  it  was  the  duty  of  the  plaintiff  upon 
the  return  of  the  vouchers  of  said  McCoy  and  upon 
the  rendition  of  statements  of  his  account  to  have 
examined  said  account  and  to  have  promptly  noti- 
fied the  defendant  of  the  alleged  forgeries  or  fraud, 
if  any  there  were.  That  the  failure  on  the  part 
of  the  plaintiff  to  promptly  notify  the  defendant  of 
the  alleged  forgeries  or  fraud,  if  any  there  were, 
resulted  in  damage  and  injury  to  the  defendant  in 
a  sum  in  excess  of  the  amount  sued  for  by  the  plain- 
tiff in  this  action,  and  that  the  defendant  was  dam- 
aged by  such  negligence  on  the  part  of  the  plain- 
tiff in  failing  to  notify  the  defendant  of  the  alleged 
forgeries  promptly,  in  that  the  defendant  would 
have  been  able — if  the  forgeries  had  been  prompt- 
ly made  known  to  the  defendant — to  have  pre- 
vented any  of  the  forgeries  except  the  first  one,  or 
the  ones  that  occurred  during  the  first  month  of  the 
period  during  which  said  forgeries  are  alleged  to 
have  been  committed;  and  that  by  reason  of  the 
failure  of  the  plaintiff  to  so  promptly  notify  the 
defendant  of  the  fraud  of  the  said  McCoy  the  de- 
fendant is  precluded  from  asserting  any  claim  that 
it  may  have  had  against  the  various  banks  which 
forwarded  the  checks  in  question  to  the  defendant 
for  payment,  and  that  by  reason  of  the  plaintiff^s 


failure  to  so  notify  the  defendant  of  such  fraud  on 
the  part  of  said  McCoy  within  a  reasonable  time 
after  said  checks  were  paid  and  a  statement  of  the 
account  of  the  said  McCoy,  together  with  the  vouch- 
ers, was  sent  by  the  defendant  to  the  plaintiff,  the 
said  plaintiff  is  barred  and  estopped  of  any  right 
it  may  have  had,  if  any,  to  maintain  this  action 
for  the  recovery  of  the  money  prayed  for  in  the 
complaint. 

2.  That  the  money  sued  for  in  this  action, 
whether  paid  to  fictitious  payees  or  otherwise,  was 
expended  and  used  by  the  said  McCoy  in  payment 
of  claims  against  the  United  States  and  in  pur- 
suance of  the  laws  of  the  United  States,  and  in  pay- 
ment of  claims  that  the  said  McCoy  as  Examiner 
of  Surveys,  was  authorized  to  make  and  pay  on 
behalf  of  the  United  States. 

3.  That  subsequent  to  the  issuance  of  the 
checks  described  in  the  complaint  and  their  pay- 
ment by  the  defendant,  the  plaintiff,  with  full 
knowledge  of  the  facts,  ratified  and  approved  the 
action  of  M.  P.  McCoy  in  drawing  such  checks  in 
the  way  in  which  they  were  drawn,  and  the  action 
of  the  defendant  in  paying  them  and  charging  the 
amounts  thereof  to  the  account  of  the  plaintiff, 
carried  on  the  books  of  the  defendant  in  the  name 
of  M.  P.  McCoy  as  Examiner  of  Surveys  and  Spe- 
cial Disbursing  Agent.'' 

The  third  affirmative  defense  was  interposed 
at  the  trial  by  permission  of  the  Court  but  in  the 
printed  record  the  third  defense  of  ratification  does 
not  seem  to  have  been  included.  However,  there  can 
be  no  question  of  the  defense  having  been  made.  Ref- 
erence to  it  is  specifically  set  forth  on  pages  150  and 
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175  of  the  record.  The  plaintiff  in  its  reply  denied 
the  allegations  of  the  third  affirmative  defense  here- 
inbefore set  forth.  After  the  introduction  of  the 
testimony  the  Court,  upon  the  motion  of  the  plain- 
tiff instructed  the  jury  to  bring  in  a  verdict  for  the 
full  amount  prayed  for  in  the  complaint  and  re- 
fused to  submit  to  the  jury  any  question  whatso- 
ever, and  refused  to  submit  to  the  jury,  under 
proper  instructions,  particularly  the  questions: 

First:  The  defense  set  up  by  the  defendant 
that  $4,000  of  the  money  withdrawn  from  the  bank 
was  actually  honestly  used  by  McCoy  in  payment  of 
the  legitimate  expenses  connected  with  the  examina- 
tion of  surveys,  which  expenses  McCoy  had  the 
right  to  incur  and  pay. 

Second:  As  to  the  defense  made  by  the  de- 
fendant that  the  Government  had  been  paid  $3,000 
by  McCoy's  surety,  and  had  failed  to  credit  the 
defendant  with  this  sum. 

Third:  As  to  the  defense  that  the  Govern- 
ment had  ratified  McCoy's  action  in  withdrawing 
from  the  defendant  bank  the  sum  of  $5,718,  which 
the  Government  alleged  in  the  indictment  against 
McCoy  was  the  money  of  the  United  States. 

The   defendant  also  pleaded   in   its   amended 
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answer  the  statute  of  the  State  of  Washington 
which  provides  that  when  a  bank  renders  a  state- 
ment of  account  to  a  depositor  such  depositor  must, 
within  sixty  days  notify  the  bank  of  any  error 
or  forgery,  and  if  the  depositor  fails  to  so  notify 
the  bank  within  such  time,  no  suit  can  be  prose- 
cuted.   The  demurrer  to  this  defense  was  sustained. 

ASSIGNMENTS  OF  ERROR. 

I. 

The  Court  erred  in  granting  plaintiff's  motion 
for  a  directed  verdict.     (Record,  p.  154.) 

11. 

The  Court  erred  in  receiving  and  filing  such 
verdict.     (Record,  p.  154.) 

III. 

The  Court  erred  in  entering  final  judgment  in 
favor  of  the  plaintiff.     (Record,  p.  31.) 

IV. 

The  Court  erred  in  refusing  to  submit  the  case 
to  the  jury  for  its  determination. 

V. 

The  Court  erred  in  refusing  to  submit  the  case 
to  the  jury  and  to  give  defendant's  first  requested 
instruction.     (Record,  p.  201.) 
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VI. 

The  Court  erred  in  refusing  to  give  defendant's 
fifth  requested  instruction.     (Record,  p.  202.) 

VII. 

The  Court  erred  in  refusing  to  give  defend- 
ant's sixth  requested  instruction.     (Record,  p.  203.) 

VIII. 

The  Court  erred  in  refusing  to  give  defend- 
ant's seventh  requested  instruction.  (Record,  p. 
204.) 

IX. 

The  Court  erred  in  refusing  to  give  defend- 
ant's eighth  requested  instruction.  (Record,  p. 
204.) 

X. 

The  Court  erred  in  refusing  to  permit  the  de- 
fendant to  introduce  in  evidence  defendant's  offered 
Exhibit  No.  1,  which  exhibit  contained  a  transcript 
of  the  various  statements  furnished  by  the  defend- 
ant at  monthly  intervals  during  the  period  the 
checks  described  in  the  complaint  were  issued  by 
McCoy  and  paid  by  the  defendant  bank,  and  showed 
the  condition  of  the  account  of  McCoy  with  defend- 
ant's bank.     (Record,  p.  205.) 
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^  XL 

The  Court  erred  in  refusing  to  permit  the  wit- 
ness Walker  to  testify  as  to  the  course  of  dealing 
between  the  bank  and  the  Government  with  refer- 
ence to  this  account  and  to  show  the  ratification  of 
the  action  of  the  bank  in  paying  McCoy's  checks. 
(Record,  p.  205.) 

XII. 
The  Court  erred  in  refusing  to  permit  defend- 
ant to  introduce  evidence  in  support  of  its  second 
affirmative  defense.     (Record,  p.  206.) 

XIII. 

The  Court  erred  in  sustaining  the  demurrer 
of  the  plaintiff  to  the  first  affirmative  defense  set 
forth  in  defendant's  original  answer.  (Record,  p. 
206.) 

XIV. 

The  Court  erred  in  refusing  to  permit  defend- 
ant to  introduce  evidence  in  support  of  its  first 
affirmative  defense,  set  forth  in  its  amended  an- 
swer.    (Record,  p.  206.) 

XV. 

The  Court  erred  in  denying  defendant's  mo- 
tion for  a  new  trial.     (Record,  p.  206.) 
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The  grounds  upon  which  the  motion  for  a  new 
trial  was  based  were: 

First:  Errors  in  law  occurring  at  the  trial  of 
said  cause,  and  then  and  there  excepted  to  by  the 
defendant,  which  error  consisted  in  granting  the 
motion  of  the  plaintiff  for  a  directed  verdict  against 
the  defendant  at  the  conclusion  of  the  introduction 
of  the  testimony  and  in  refusing  to  vacate  and  set 
aside  the  verdict  of  the  jury  rendered  in  favor  of 
the  plaintiff  and  against  the  defendant  for  the  sum 
of  $15,129.81,  with  interest  at  the  rate  of  6  per 
cent  per  annum  from  the  5th  of  March,  1910.  (Rec- 
ord, p.  171.) 

Second:  Newly  discovered  evidence,  material 
to  the  defendant  and  which  the  defendant  could  not 
with  reasonable  diligence  have  discovered  and  pro- 
duced at  the  trial.     (Record,  p.  171.) 

The  motion  for  a  new  trial  was  based  upon  the 
affidavits  of  E.  S.  McCord  (Record,  pp.  172,  176, 
178,  180) ;  J.  A.  Swalwell,  (Record,  p.  177) ;  Rich- 
ard D.  Lang  (Record,  p.  187) ;  and  Abner  H.  Fergu- 
son (Record,  p.  189.) 

ARGUMENT. 

The  various  questions  presented  by  this  record 
can,  we  think,  be  best  grouped  and  discussed  under 
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the    sub-divisions     and     propositions     hereinafter 
stated. 

I. 

The  motion  for  a  directed  verdict  should  not 
have  been  granted  by  the  Court. 

The  second  affirmative  defense  in  the  amended 

answer  alleges  as  follows: 

''That  the  money  sued  for  in  this  action, 
whether  paid  to  fictitious  payees  or  otherwise,  was 
expended  and  used  by  the  said  McCoy  in  payment 
of  claims  against  the  United  States  created  by  said 
McCoy  under  authority  of  the  United  States  and  in 
pursuance  of  the  laws  of  the  United  States,  and  in 
payment  of  claims  that  the  said  McCoy,  as  Exam- 
iner of  Surveys  was  authorized  to  make  and  pay  on 
behalf  of  the  United  States.'' 

There  was  ample  evidence,  uncontradicted,  to 

support  this  defense.    This  Court  will  bear  in  mind 

that  the  case  of  the  Government  rested  solely  upon 

the  testimony  of  M.  P.  McCoy,  the  unfaithful  agent 

of  the  United  States.     He  testified  that  it  was  his 

duty  to  run  about  ten  per  cent  of  all  the  lines  shown 

in  the  Government  surveys ;  that  he  did  not  perform 

this  duty  in  accordance  with  his  instructions  in  all 

cases,  but  that  he  did  perform  a  considerable  amount 

of  work  that  was  within  the  line  of  the  performance 

of  his  work,  and  did  expend  considerable  sums  of 

money  in  performing  this  v/ork,  and  that  the  money 
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he  expended  was  a  part  of  the  money  that  was  de- 
posited to  his  credit  in  the  defendant  bank  and 
which  he  was  authorized  to  use  for  such  purpose, 
and  that  he  did  use  a  portion  of  this  money  for  such 
legitimate  purpose,  and  while  his  testimony  is  some- 
what unsatisfactory,  still  it  is  perfectly  apparent 
that  he  did  legitimately  expend  from  $1,000  to 
$4,000  for  the  benefit  of  the  Government.  (Record, 
pp.  56,  57,  59,  63,  78,  79,  80,  81.) 

On  page  81  of  the  record  he  testified  as  follows : 

''Q.    You  think  four  thousand  is  the  maximum? 

A.    Yes,  sir. 

Q.  Would  you  consider  that  approximately  the 
sum? 

A.  I  should  say  a  couple  of  thousand.  It 
might  have  been  more,  it  might  have  been  less. 

Q.  It  might  have  been  as  much  as  four  thou- 
sand? 

A.    It  might  have  been  over  two  thousand." 

Whether  it  was  one  thousand,  two  thousand,  or 
four  thousand  is  immaterial  so  far  as  the  action 
of  the  Court  in  taking  the  case  from  the  jury  is 
concerned.  From  an  examination  of  the  testimony 
there  can  be  no  question  but  that  from  $2,000  to 
$4,000  was  expended  by  McCoy  in  paying  for  labor 
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and  material  used  in  running  the  lines  of  the  Gov- 
ernment surveys.  He  had  the  right  to  incur  in- 
debtedness for  subsistence  and  labor  in  connection 
with  these  surveys.  He  had  the  right  to  expend  the 
moneys  of  the  Government  for  that  purpose,  and  he 
was  authorized  to  use  the  money  deposited  by  the 
Government  in  the  defendant  bank  for  that  pur- 
pose. He  did,  according  to  the  uncontradicted  testi- 
mony, expend  such  money  for  such  legitimate  pur- 
poses, and  it  was  manifestly  the  duty  of  the  Court 
to  submit  the  case  to  the  jury  to  determine  to  what 
extent,  by  reason  of  such  proper  expenditure  the 
Government  has  failed  to  make  out  its  case  for  the 
full  amount  sued  for.  The  defendant  was  entitled 
to  have  credited  upon  the  claim  against  it  the 
amount  of  the  fund  that  did  go  into  lawful  chan- 
nels in  accordance  with  the  instructions  of  the  Gov- 
ernment and  in  the  performance  of  the  duties  im- 
posed upon  McCoy  by  the  Government.  It  makes 
no  difference  whether  the  amount  was  $1,000, 
$2,000,  $4,000,  or  any  other  sum.  Clearly  under 
the  pleadings  the  Government  could  not  rightfully 
recover  a  judgment  against  the  defendant  bank  for 
the  misappropriation  of  these  funds,  when  the  evi- 
dence, without  contradiction,  shows  that  a  part  of  it 
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went  where  the  Government  intended  it  should  go. 
It  was  for  the  jury  to  determine  what  the  amount 
of  the  credit  should  be.  Upon  what  principle  of 
law  or  morals  should  the  Government  be  permitted 
to  recover  for  a  loss,  which,  under  the  evidence  in 
this  case,  it  is  plain  it  did  not  sustain?  Were  this 
case  pending  in  the  courts  of  the  State  of  Washing- 
ton the  Supreme  Court,  on  appeal,  would  have  the 
power,  and  it  might  be  its  duty  to  reduce  the  judg- 
ment by  the  proper  amount  of  credit  to  which  the 
defendant  was  entitled.  But  if  we  understand  the 
rule  in  this  Court,  and  in  the  Federal  Courts  gen- 
erally, this  Court  cannot  in  this  action  modify  the 
judgment,  but  must  reverse  the  action  and  send  it 
back  for  a  new  trial.  If  the  defendant  were  entitled 
to  any  credit  of  any  sum  the  result  must  be  the 
same, — the  judgment  of  the  lower  court  must  be  re- 
versed. 

This  Court  has  uniformly  held  that  if  there  is 
any  evidence  sufficient  to  go  to  the  jury  in  support 
of  the  allegations  of  the  complaint,  or  of  an  affirma- 
tive defense,  it  is  the  duty  of  the  Court  to  submit  the 
question  to  the  jury,  and  we  think  there  can  be  no 
doubt  that  a  careful  examination  of  McCoy's  testi- 
mony will  convince  this  Court  that  it  would  be  most 
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unjust  and  unconscionable  to  permit  the  United 
States  to  recover  a  judgment  in  this  case  against  the 
defendant  for  a  sum  manifestly  from  two  to  four 
thousand  dollars  in  excess  of  any  possible  loss  that 
it  has  sustained. 

FICTITIOUS  PAYEES. 

Notwithstanding  the  language  of  the  decision 
of  this  Court  in  the  case  of  United  States  vs.  The 
National  Bank  of  Commerce,  205  Federal,  433,  we 
again  desire  to  present  our  contention  that  the 
checks  in  question  were  in  legal  effect  negotiable 
instruments,  payable  to  bearer,  and  that  no  liability 
resulted  to  the  defendant  bank  in  paying  the  checks 
as  they  did,  even  though  the  money  was  in  the  endf 
misappropriated  by  McCoy  to  his  own  use. 

This  Court  will  bear  in  mind  that  M.  P.  McCoy, 
Examiner  of  Surveys  and  Special  Disbursing  Agent, 
was  the  party  in  whose  name  the  deposit  was  made 
upon  the  books  of  The  National  Bank  of  Commerce ; 
that  his  signature  was  furnished  to  the  bank  by  di- 
rection of  the  Secretary  of  the  Treasury.  The  bank 
was  notified  that  McCoy  was  the  only  person  au- 
thorized to  draw  checks  upon  that  account.  He  was 
clothed  by  the  Government  with  authority  to  issue 
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checks  upon  this  fund.  The  Government  permitted 
him,  as  its  agent,  to  issue  negotiable  paper  and  to 
place  the  same  in  circulation;  McCoy  affixed  his 
genuine  signature  to  each  of  the  checks  in  contro- 
versy; he  made  the  checks  payable  to  fictitious 
payees,  and  endorsed  the  checks  in  the  names  of  the 
payees  and  through  the  agency  of  other  banks  suc- 
ceeded in  getting  the  money  into  his  possession. 

^^A  check  is  a  bill  of  exchange  drawn  on  a 
bank,  payable  on  demand.  Except  as  otherwise 
herein  provided,  the  provisions  of  this  act  applicable 
to  a  bill  of  exchange  payable  on  demand  apply  to  a 
check." 

2d  Rem.  &  Bal.  Code,  Sec.  3575. 

''A  bill  of  exchange  is  payable  to  bearer: 
*When  it  is  payable  to  the  order  of  a  fictitious  or 
non-existing  person  and  such  fact  was  known  to  the 
person  making  it  so  payable.' '' 

2d  Rem.  &  Bal.  Code,  Sec.  3400,  Sub-div.  3. 

''Where  the  drawer  of  a  check  intended  to 
use  the  name  of  payee  and  did  use  it,  as  that  of  a 
person  who  should  never  receive  the  check  nor  have 
any  right  to  it,  such  payee,  though  an  existing 
person,  was  a  fictitious  one  within  the  negotiable 
instruments  act  of  May  16,  1901,  making  a  check 
payable  to  bearer,  if  payable  to  the  order  of  a 
fictitious  or  non-existing  person,  and  such  fact  is 
known  to  the  person  making  it  so  payable/' 

Snyder  vs.  Corn  Exch,  NaVl  Bank,  70  Atl., 
876. 
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'*As  the  payee  had  no  interest  and  it  was  not 
intended  he  should  ever  become  a  party  to  the 
transaction,  he  may  be  regarded,  in  relation  to  this 
matter  as  a  nonentity,  and  it  is  fully  settled  that 
when  a  man  draws  and  puts  into  circulation  a  bill 
which  is  payable  to  a  fictitious  person  the  holder 
may  declare  and  recover  upon  it  as  a  bill  payable  to 
bearer/' 

Snyder  vs.  Corn  Exch.  Bank,  supra. 

In  the  case  of  Phillips  vs.  Mercantile  National 
Bank  of  New  York \U0  N.  Y.,  556;  35  N.  E.,  982; 
23  L.  R.  A.,  584),  the  Cashier  of  the  National  Bank 
of  Sumpter,  S.  C,  had  authority  from  it  to  draw 
checks  or  drafts  upon  the  Mercantile  National 
Bank  of  New  York,  where  it  had  an  account.  He 
drew  checks  upon  that  bank  making  them  payable 
to  the  order  of  existing  persons,  but  without  their 
knowledge,  and  then  endorsed  the  checks  in  their 
names  to  a  firm  of  stockholders  in  New  York,  who 
collected  them  from  the  Mercantile  Bank.  The 
Receiver  of  the  Sumpter  Bank  brought  suit  against 
that  bank  to  recover  back  the  amounts  which  it  had 
paid  on  Bartlett's  checks,  on  the  ground  that  the 
endorsements  of  the  names  of  the  payees  were  for- 
geries. It  was  held  that  there  could  be  no  recovery 
because  the  checks  had  been  made  payable  to  ficti- 
tious persons,  even  though  the  names  adopted  were 
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those  of  existing  persons,  and  were  therefore  to  be 

regarded  as  having  been  made  payable  to  bearer 

and  intended  for  delivery  to  stockholders  in    New 

York.      This  having  been  the  intent  of  Bartlett, 

who  had  authority  from    his    bank    to    draw    the 

checks,  his  intent — so  far  as  the  New  York  Bank 

was  concerned — was  said  to  have  been  the  intent  of 

his  bank  and  that  whatever  he  did  in  drawing  and 

delivering  the  checks  was  to  be  regarded  as  its  act. 

In  the  course  of  its  opinion  the  Court  in  that  case 

said: 

^ ^Whether  endorsing  the  check  in  the  name  of 
the  payee  therein  was  a  forgery  in  the  legal  sense 
or  not  is  not  the  important  question.  In  a  general 
sense,  of  course,  the  cashier  did  forge  the  payee's 
name,  but  that  act  did  not  affect  the  title  or  rights 
of  the  defendant.'' 

In  this  case  it  cannot  be  successfully  main- 
tained that  McCoy  did  not  know  at  the  time  he  drew 
the  checks  that  they  were  made  payable  to  fictitious 
persons.  It  is  true  that  he  intended  to  perpetrate 
a  fraud,  but  the  statute  does  not  say  that  the  draw- 
er of  the  check  shall  have  knowledge  of  the  ficti- 
tious or  non-existing  payee,  but  the  fact  must  be 
known  to  the  person  making  the  check  so  payable. 
The  statute  does  not  limit  the  case  to  drawers  of 
checks  or  makers    of   negotiable   paper,    but   goes 
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farther  and  applies  not  only  to  the  maker  but  to 
the  person  who  has  the  power  to  draw  the  instru- 
ment and  to  put  it  into  circulation. 

We  note  that  Court  says  in  the  opinion  upon 
the  former  hearing  of  this  case,  at  page  438 : 

*^But  we  are  inclined  to  the  view  that  the 
United  States  is  the  drawer  of  the  checks,  and  that 
the  knowledge  of  McCoy  is  not  to  be  imputed  to  the 
Government.  He  was  the  Government's  agent,  it  is 
true,  but  he  was  not  the  Government's  agent  to 
draw  checks  to  fictitious  payees.  In  drawing  such 
checks  he  was  not  only  acting  without  authority,  but 
in  violation  of  his  instructions,  and  in  fraud  of  his 
principal." 

Had  the  account  in  The  National  Bank  of  Com- 
merce been  placed  there  to  the  credit  of  the  United 
States  and  McCoy  was  authorized  to  draw  checks 
upon  that  account,  then  we  think  the  Court's  com- 
ment might  not  be  inappropriate.  But  such  is  not 
the  case.  The  money  was  placed  in  the  bank  to  the 
credit  of  McCoy.  True  he  was  called  the  agent,  but 
the  legal  title  to  the  account  was  vested  by  the  Gov- 
ernment in  McCoy.  He  was  the  only  person  author- 
ized in  his  dealings  with  the  bank  to  check  upon  the 
account.  He  had  the  legal  title  to  the  money  just 
as  much  as  though  the  money  itself  was  in  his  pos- 
session. Had  the  Government  placed  the  money  in 
his  hands  and  he  had  paid  it  out  contrary  to  his  in- 
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structions,  the  person  who  received  the  money  cer- 
tainly would  have  been  protected,  for  the  reason 
that  by  placing  the  money  and  the  legal  title  to  it  in 
McCoy^s  hands  the  Government  clothed  him  with  the 
authority  to  dispose  of  it. 

We  do  not  think  that  any  of  the  cases  cited  by 
counsel  in  the  former  hearing,  or  referred  to  by 
the  Court  in  its  opinion  bear  out  the  statement  of 
the  Court.  The  facts  in  all  the  cases  were  entirely 
different.  In  none  of  the  cases  as  we  read  them 
were  the  facts  similar  to  those  in  this  case.  Here, 
by  the  action  of  the  Government,  the  legal  title  to 
the  money  was  placed  in  McCoy's  hands,  and  the  un- 
contradicted testimony  is  that  McCoy  presented  to 
the  bank  his  letter  of  instructions,  and  that  that 
letter  of  instructions  authorized  the  bank  to  take 
McCoy's  signature  and  to  honor  all  checks  drawn  by 
him.     (Record,  pp.  67,  69,  70.) 

In  the  case  of  United  States  vs.  National  Ex- 
change Bank,  45  Fed.,  163,  a  party  feloniously  and 
by  false  identifications  succeeded  in  procuring  a 
check  from  the  postmaster  of  Milwaukee ;  the  check 
was  made  payable  to  the  party  entitled  to  receive 
the  money,  but  it  was  delivered  to  a  party  not 
entitled  to  it,  the  postmaster  acting  in  good  faith 
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in  issuing  the  check  and  delivering  it  to  such  im- 
poster.  The  bank  paid  the  check  and  paid  it  to  the 
identical  person  to  whom  the  postmaster  intended 
it  to  be  paid.  In  that  case  the  postmaster  kept  his 
account  in  the  same  way  that  McCoy  kept  his 
account  with  the  National  Bank  of  Commerce.  He 
went  with  the  imposter  to  the  bank  and  identified 
him,  and  upon  such  identification  the  bank  paid 
the  check.  Subsequently  the  government  brought 
suit  against  the  bank  for  the  recovery  of  the  money, 
and  the  Court  held  that  the  bank  was  not  liable  for 
the  reason  that  the  money  was  paid  to  the  person 
to  whom  the  postmaster  intended  it  should  be  paid. 

In  this  case  the  bank  paid  the  money  to  the 
person  that  McCoy  intended  should  receive  it. 
McCoy  put  the  paper  into  circulation  and  through 
his  acts,  representing  the  government,  caused  the 
money  to  be  paid  to  the  wrong  person.  The  Court 
held  that  the  bank  was  not  in  fault  and  that  the 
government  was  not  necessarily  in  fault  and  there- 
fore allowed  the  loss  to  fall  where  chance  placed  it, 
viz :  upon  the  government. 

The  case  of  Hermon  vs.  Old  Detroit  National 
Bank  (116  N.  W.,  617;  17  L.  R.  A.,  N.  S.,  514) 
cited    by   counsel,    distinguishes    the   case    of    the 
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United  States  vs.  National  Exchange  Banky  45  Fed., 

163.    In  that  case  the  Court  says: 

*^In  that  case,  the  drawer  of  the  check,  the 
postmaster,  went  with  the  fraudulent  payee  to  the 
bank  and  identified  him  as  the  payee  named  in  the 
check.  In  that  case  the  fault  was,  of  course,  with 
the  drawer  and  not  with  the  drawee.  To  render 
that  case  applicable  to  this  it  should  have  appeared 
that  the  proper  officer  of  the  railroad  company 
went  to  the  bank  and  identified  the  payee.'' 

And  in  the  same  case  the  Court  says  that  the 
statute  in  question  relating  to  fictitious  payees  ap- 
plies only  in  cases  where  the  drawer  knowingly 
draws  the  check  to  the  order  of  a  fictitious  payee. 
But  in  the  Harmon  case  the  Court  recognized  the 
distinction  that  we  are  endeavoring  to  present,  i.  ^., 
that  McCoy  and  the  postmaster  occupy  similar 
legal  positions:  both  the  agents  of  the  government; 
both  had  the  deposit  placed  in  their  names;  and  in 
the  Harmon  case  the  Court  clearly  recognized  the 
authority  of  the  postmaster,  who  was  only  a  special 
agent  of  the  government,  to  draw  the  check  and 
identify  the  payee,  or  to  make  the  check  payable 
to  bearer,  and  that  by  doing  so  he  relieved  the  bank 
of  any  liability  for  paying  it  to  the  wrong  person. 
McCoy,  in  drawing  the  checks,  was  acting  in  the 
line  of  his  duties  and  had  the  right  to  draw  checks 
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upon  the  deposit  of  the  government  to  which  he  had 
the  legal  title,  and  there  is  no  reason  that  occurs 
to  us  why  a  different  rule  should  prevail  in  the 
case  of  the  government  from  the  rule  that  does  pre- 
vail against  private  individuals.  If  the  agent  acts 
within  the  scope  of  his  powers  the  government  is 
necessarily  bound  by  his  acts.  When  the  govern- 
ment enters  into  the  business  of  dealing  in  negotia- 
ble paper  it  becomes  bound  by  the  laws  regulating 
the  issuance  of  negotiable  paper  to  the  same  extent 
and  in  the  same  way  that  a  private  individual  is 
bound.  It  is  subject  to  the  same  rules  and  the  same 
regulations  that  control  private  individuals.  In 
its  sovereign  capacity  it  is  free  from  suit  without 
its  consent  and  the  statute  of  limitations  and  laches 
do  not  bind  it;  but  when  it  becomes  a  party  to  a 
negotiable  instrument  it  is  bound  exactly  like  other 
parties.  The  duty  of  giving  notice  of  protest,  of 
making  demand,  and  various  other  duties  imposed 
by  the  law  merchant  have  been  held  to  apply  to  the 
United  States. 

In  the  case  of  Cooke  vs.  United  States  (91  U. 
S.,  395),  the  Court  says: 

"Laches  is  not  imputable  to  the  government 
in  its  character  as  sovereign  by  those  subject  to  its 
dominion.       Still  a    government    may    suffer    loss 
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through  the  negligence  of  its  officers.  If  it  comes 
down  from  its  position  of  sovereignty  and  enters 
the  dominion  of  commerce,  it  submits  itself  to  the 
same  laws  that  govern  individuals  there.  Thus, 
if  it  becomes  the  holder  of  a  bill  of  exchange  it 
must  use  the  same  diligence  to  charge  the  drawers 
and  endorsers  that  is  required  of  individuals,  and 
if  it  fails  in  this  its  claim  upon  the  parties  is  lost. 
Generally  in  respect  to  all  the  commercial  business 
of  the  government,  if  an  officer  socially  charged 
with  the  performance  of  any  duty  and  authorized 
to  represent  the  government  in  that  behalf,  neglects 
that  duty  and  loss  ensues,  the  government  must 
bear  the  consequences  of  his  neglect.  But  this 
cannot  happen  until  the  officer  specially  charged 
with  the  duty,  if  there  be  one,  has  acted  or  ought 
to  have  acted.  As  the  government  can  only  act 
through  its  officers,  it  may  select  for  its  work 
whomsoever  it  will;  but  it  must  have  some  repre- 
sentative authorized  to  act  in  all  the  emergencies 
of  its  commercial  transactions.  If  it  fails  in  this, 
it  fails  in  the  performance  of  its  duties  and  must 
be  charged  with  the  consequences  that  follow  such 
omissions  in  the  commercial  world.'' 

Would  it  be  seriously  contended  that  if  a  pri- 
vate corporation  had  deposited  money  in  the  de- 
fendant bank  to  the  credit  of  its  agent,  and  author- 
ized him  to  draw  checks  against  the  fund,  that  he 
would  not  have  the  authority  to  draw  a  check  to  a 
fictitious  payee?  As  between  himself  and  his 
principal  he  might  not,  but  as  between  the  bank 
and  himself  manifestly  he  would.  The  principal 
that  clothes  its  agent  with  the  authority  to  so  use 
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his  power  as  to  perpetrate  fraud  must  bear  the  loss 
if  fraud  be  perpetrated,  rather  than  the  innocent 
party;  and  if  McCoy,  at  the  time  he  issued  the 
checks  intended  to  have  the  payees  fictitious  per- 
sons, then  it  seems  to  us  that  the  checks  were  made 
payable  to  bearer  and  the  bank  was  under  no  re- 
sponsibility whatever  in  the  premises. 

The  formalities  with  which  the  checks  were  is- 
sued were  known  to  the  Government  and  the  checks 
were  received  by  the  Government  at  stated  intervals 
during  the  time  it  was  doing  business  with  the  de- 
fendant bank.  No  protest  or  objection  was  ever 
made  as  to  the  particular  requirements  of  the 
checks.  If  the  checks  did  not  comply  with  the  reg- 
ulations the  Government  should  have  objected;  not 
having  objected  it  must  follow  that  they  were 
waived. 

RECIPROCAL  DUTIES  BETWEEN  BANK 
AND  DEPOSITOR. 

But  whether  this  Court  recognizes  the  author- 
ity of  McCoy  to  draw  bills  of  exchange  or  checks 
payable  to  fictitious  payees  or  not,  still  the  action 
of  the  lower  court  in  granting  the  instructed  ver- 
dict was  clearly  erroneous  for  other  reasons.     We 
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have  insisted  that  the  money  was  deposited  to  Mc- 
Coy's credit  and  that  the  relation  of  debtor  and 
creditor  existed  between  McCoy  as  agent  and  the 
bank  and  that  McCoy  had  authority  to  check  on  it 
without  limitations  or  conditions,  as  he  said  in  his 
testimony.  But  for  the  sake  of  argument  assume 
that  the  money  deposited  to  McCoy's  credit  at  all 
times  belonged  to  the  Government.  Then  it  must 
follow  that  the  relation  of  debtor  and  creditor  ex- 
isted between  the  United  States  and  the  defendant 
bank.  And,  as  was  said  in  the  case  of  Cooke  vs. 
United  StateSy  siipray  when  the  Government  enters 
into  commercial  transactions  it  abandons  its  sover- 
eignty and  becomes  bound  by  the  ordinary  usages 
and  customs  of  commercial  business  and  becomes 
bound  by  the  rules  regulating  and  controlling  re- 
ciprocal obligations  existing  between  a  bank  and  its 
depositors.  Among  these  obligations  is  the  duty  of 
the  bank  to  furnish  periodical  statements  of  the  con- 
dition of  the  account  to  the  depositor.  This  is  part- 
ly for  the  protection  of  the  depositor  and  partly  for 
the  protection  of  the  bank. 

"It  has  long  been  the  usage  of  banks  to  give 
out  passbooks  to  their  customers,  in  which  the  latter 
are  credited  with  their  proper  deposits.  These  pass- 
books are  sent  in  as  occasion  may  seem  to  demand, 
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often  periodically  and  by  request  of  the  bank  as 
well  as  upon  the  volition  of  the  depositors,  and  are 
posted  or  statements  returned  with  them  along  with 
the  paid  checks  or  vouchers,  showing  the  condition 
of  the  depositor's  account  upon  the  books  of  the 
bank.  It  matters  little  whether  the  passbooks  are 
sent  in  voluntarily  or  by  request  of  the  bank  to  be 
posted — the  purpose  and  effect  of  the  statements 
rendered  by  the  bank  in  connection  therewith  are 
the  same.  They  not  only  afford  means  whereby  the 
depositor  may  discover  errors  to  his  prejudice,  but 
furnish  evidence  in  his  favor  in  the  event  of  dispute 
or  litigation  with  the  bank.  They  serve  to  protect 
him  against  the  carelessness  or  fraud  of  the  bank. 
The  right  thus  accorded  by  banks  to  frequent  ac- 
countings in  this  manner,  so  that  the  depositor  may 
keep  informed  as  to  the  condition  of  his  account,  as 
it  appears  upon  the  books  of  his  depositary,  is  one 
of  such  manifest  advantage  that  it  entails  a  correla- 
tive duty  upon  the  depositor.  It  requires  of  him  an 
examination  of  the  account  rendered,  and,  if  errors 
or  omissions  become  apparent,  it  is  then  incumbent 
upon  him  to  bring  them  to  the  attention  of  the  bank, 
by  returning  his  passbook  for  correction,  or  by 
other  convenient  method.    Otherwise  his  silence  will 
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be  regarded  as  an  admission  that  the    entries    as 
shown  are  correct.'' 

National  Bank  of  Commerce  vs,  Tacoma  Mill 
Company,  182  Fed.,  6. 

''The  depositor  cannot,  therefore,  without  in- 
justice to  the  bank,  omit  all  examination  of  his  ac- 
count when  thus  rendered  at  his  request.  His 
failure  to  make  it  or  have  it  made,  within  a  rea- 
sonable time  after  opportunity  given  for  that  pur- 
pose, is  inconsistent  with  the  object  for  which  he 
obtains  and  uses  a  passbook.'' 

Leather  Manufacturers'   Bank   vs,  Morgan, 
117  U.  S.,  96. 

In  the  Tacoma  Mill  Company  case,  supra,  the 
entire  subject  of  the  correlative  duties  between 
bank  and  depositor  is  considered  and  the  author- 
ities reviewed,  and  the  court  says: 

''It  being  the  duty  of  the  depositor  to  examine 
the  statements  of  his  bank  when  periodically  bal- 
ancing his  passbook,  it  must  follow  that  he  is 
charged  with  knowledge  of  what  those  statements 
contain,  whether  he  makes  the  examination  in  per- 
son or  through  an  agent  designated  for  the  pur- 
pose. Logically,  also  he  must  know  the  state  of 
his  own  accounts,  if  regularly  and  honestly  kept. 
He  is  not  bound  to  know  what  a  dishonest  clerk 
may  have  inserted  therein,  contrary  to  the  fact  and 
with  a  purpose  of  deceiving  and  defrauding  him, 
but  he  would  be  bound  to  know  what  the  legitimate 
facts  or  entries  would  disclose  if  followed  to  their 
natural  sequence  in  the  exercise  of  ordinary  busi- 
ness care  and  alertness.    That  is  to  say,  if  legitim- 
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ate  entries  and  the  manner  of  their  entry  in  books 
of  account  or  books  of  business  memorando  would 
be  suggestive  of  other  facts,  or  would  lead  to  fur- 
ther inquiry  before  an  ordinarily  prudent  man, 
acting  in  business  concerns,  would  be«satisfied,  then 
the  principal  must  know  what  the  inquiry  would 
result  in  if  the  information  at  hand  were  follwed 
to  its  natural  conclusion/' 

The  doctrine  of  the  above  mentioned  case  is  in 
line  with  the  principles  of  the  leading  decisions  of 
the  United  States  Supreme  Court  and  other  courts. 

Now  let  us  apply  the  foregoing  principles  of 
law  to  the  facts  in  this  case.  McCoy  was  the 
agent  of  the  government;  he  rendered  to  the  gov- 
ernment weekly,  monthly  and  quarterly  statements; 
sent  to  the  government  forged  pay-rolls,  forged 
vouchers  and  forged  receipts  for  a  period  of  more 
than  two  years.  His  duties  were  to  examine  in  the 
field  one-tenth  of  the  actual  surveys  of  various  town- 
ships of  the  public  domain  and  he  was  required 
to  and  did  send  in  to  the  government  reports,  maps, 
drawings,  and  field  notes  of  his  work.  The  slight- 
est examination  or  inquiry  on  the  part  of  the  Gov- 
ernment would  have  immediately  disclosed  his 
fraudulent  practices  and  would  have  prevented  a 
continuation  of  them,  and  would  have  rendered  it 
impossible  for  him  to  have  succeeded  in  defrauding 
either  the  Government  or  the  bank.     He  was  con- 
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stantly  in  the  city  of  Seattle  and  sent  his  reports 
to  the  Government  as  to  his  field  work  and  of  his 
expenditures  in  doing  the  work  from  Seattle;  he 
sent  in  reports 'covering  his  field  work  in  Washing- 
ton, Montana  and  Idaho,  giving  the  names  and  post 
office  addresses  of  the  fictitious  persons  whom  he 
claimed  to  have  employed.  With  the  vast  army  of 
secret  service  men  employed  by  the  Government  it 
would  seem  that  it  was  the  grossest  carelessness  on 
the  part  of  the  Government  not  to  have  discovered, 
for  considerably  more  than  two  years,  that  McCoy's 
maps  and  field  notes  were  made  up  without  his  ever 
having  gone  upon  the  ground  himself.  An  inquiry 
addressed  to  any  of  the  local  employes  of  the  Gov- 
ernment in  the  land  department,  the  treasury  de- 
partment, or  the  legal  department,  would  have  en- 
abled the  Government  to  discover  that  his  whole 
course  of  conduct  was  saturated  with  fraud. 

Moreover,  the  defendant  bank  paid  the  checks 
drawn  by  McCoy  upon  his  bank  account,  made  out 
in  his  handwriting  and  signed  by  his  guaranteed 
signature ;  paid  them,  however,  through  other  banks. 
His  account  with  the  bank  was  balanced  each  month 
and  a  statement  of  the  same  furnished  to  him,  and 
a  statement  furnished  to  the  Treasury  Department. 
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Every  three  months  all  of  the  vouchers  drawn  by 
him  were  forwarded  by  the  bank  to  the  Government 
and  were  retained  by  the  Government,  as  well  as 
the  statements,  without  question  or  protest.  The 
Government  was  charged  with  the  money  that  Mc- 
Coy drew  and  acquiesced  in  his  method  of  doing 
business.  No  protest  was  ever  made  by  the  Govern- 
ment either  as  to  the  form  in  which  the  checks  were 
drawn  or  the  fact  that  in  many  instances  they  failed 
to  state  the  purpose  for  which  they  were  drawn ;  and 
it  was  at  all  times  within  the  power  of  the  Govern- 
ment to  have  discovered,  by  the  exercise  of  even  or- 
dinary diligence,  his  fraudulent  practices. 

Had  the  Government  exercised  this  ordinary 
diligence  promptly,  then  no  damage  would  have  re- 
sulted, except  as  to  the  earlier  fraudulent  acts.  It 
was  the  duty  of  the  Government  to  exercise  at  least 
ordinary  diligence  in  investigating  the  acts  of  its 
agent,  and  such  investigation  would  unquestionably 
have  led  to  the  discovery  of  the  fraud. 

The  Government  did  not  do  this,  and  now 
seeks  to  compel  the  bank,  that  acted  in  good  faith 
and  with  due  diligence,  to  save  it  harmless  against 
the  loss  brought  about  by  its  own  negligence,  and 
which  could  not  have  happened  had  it  been  diligent. 
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Judge  Hanford  in  ruling  upon  the  demurrer 

(Record,  p.  17)  clearly  expressed  the  general  rule  of 

law  and  while  he  held  that  the  statute  did  not  apply 

did  hold  that  the  rule  of  law  expressed  in  the  statute 

had  substantially  the  same  force  without  the  statute. 

The  following  is  his  language : 

'There  may  be  good  ground  for  holding  that 
the  statutes  that  have  been  cited  are  not  applicable 
or  controlling,  but  without  any  statute  the  rule 
of  honest,  fair  dealing  between  contracting  parties 
applicable  to  this  case,  is  that  bankers  must  bear 
losses  from  paying  bad  checks.  When  a  check 
is  presented  for  payment,  the  banker  has  a  right 
to  know,  to  be  assured  before  paying,  that  the  per- 
son demanding  payment  is  the  identical  person 
entitled  to  receive  the  money.  If  a  check  is  writ- 
ten payable  to  a  person,  or  supposed  person,  or  to 
his  order,  the  bank  is  not  obliged  to  pay  that  check 
until  the  holder  identifies  himself  as  the  payee,  or 
endorsee  and  offers  satisfactory  proof  of  the  genu- 
ineness of  every  endorsement  thereon.  That  is  a 
natural  right  incidental  to  a  banker's  liability  for 
making  a  payment  to  a  person  having  no  right  to 
demand  it.  Now,  tracing  that  same  rule  a  little 
further,  where  the  bank  has  been  deceived  and  has 
paid  a  check  which  ought  not  to  have  been  paid, 
early  information  of  the  error  is  necessary  to  pre- 
serve the  right  of  recourse  against  whomsoever 
may  be  primarily  responsible  for  the  error  and 
the  depositor  is  the  one  best  qualified  to  discover 
errors,  so  that  there  is  a  presumption  that  he  will, 
upon  inspection  of  checks  that  have  been  paid,  dis- 
cover a  bad  check  if  there  is  one,  and  he  is  obligated 
to  be  vigilant  and  prompt  to  report  errors.    There- 
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fore,  where  there  is  a  running  account  between  a 
depositor  and  a  bank,  and  monthly  statements  are 
made  to  the  depositor,  with  a  surrender  of  his 
checks  that  the  bank  has  paid,  according  to  the  rule 
of  honesty  and  fair  dealing  the  depositor  becomes 
bound  to  look  at  the  return  and  report  any  error 
promptly.  The  rule  between  individuals  having 
mutual  running  accounts  is  that  an  account  stated 
becomes  an  account  proved,  if  the  party  to  whom 
the  statement  is  rendered  fails  to  show  errors  or 
mistakes  in  it  within  a  reasonable  time.  There  is 
a  good  reason  for  this,  which  this  case  demon- 
strates, for  if  the  plaintiff  had  acted  with  prompt- 
ness in  checking  up  the  returns  made  by  the  de- 
fendant, as  pleaded  in  its  answer,  the  fraudulent 
practice  would  have  been  discovered  and  stopped 
and  all  parties  could  have  been  protected.  The 
failure  of  the  Government  to  examine  these  returns 
and  report  errors  in  time,  was  a  cause  of  the  suc- 
cessful practice,  or  continuance  of  those  frauds,  and 
was  necessarily  detrimental  to  the  defendant.  That 
failure  on  the  part  of  the  Government  counter- 
balances any  neglect  to  discharge  its  obligation  on 
the  part  of  the  defendant  bank.  There  has  been  a 
loss  suffered  by  reason  of  mutual  neglect  by  plain- 
tiff and  defendant.  Now,  who  should  bear  that 
loss?  I  think  that  the  common  law  rule,  that 
where  there  is  negligence  and  contributory  neg- 
ligence the  law  will  not  concern  itself  with  any  con- 
troversy as  to  who  should  bear  the  loss,  but  leaves 
the  loss  to  rest  where  it  falls.  In  this  case  that 
rule  leaves  the  loss  resting  upon  the  plaintiff.  The 
Court  sustains  the  demurrer  to  the  first  affirmative 
defense  and  overrules  it  as  to  the  second." 

In    the   latter   part    of   Judge    Hanford's  de- 
cision he  says  that  where  both  parties  have  been 
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negligent  and  a  loss  has  occurred,  the  law  will 
not  concern  itself  with  any  controversy  as  to  who 
should  bear  the  loss,  but  leaves  the  loss  to  rest 
where  it  falls.  So  it  would  seem  that  if  both  the 
Government  and  the  bank  were  acting  in  good 
faith  and  that  the  loss  has  resulted  by  their  mutual 
mistakes  or  mutual  neglect,  then  the  loss  shall  re- 
main where  it  has  fallen. 

Counsel  may  be  relying  upon  the  case  of  United 
States  vs.  National  Exchange  Bank,  214  U.  S.,  302, 
but  the  facts  in  that  case  are  entirely  different  from 
those  in  this  case.  In  that  case  the  United  States 
sought  to  recover  payments  made  at  the  United 
States  Sub-Treasury  at  Boston  upon  194  pension 
checks,  the  signatures  or  marks  of  the  persons  to 
whom  the  checks  were  payable  having  been  forged. 
Upon  receipt  of  pension  vouchers  regular  in  form 
and  purporting  to  be  executed  by  the  pensioner 
named  therein  but  which  in  fact  were  forged,  the 
United  States  Pension  Agent  at  Boston  drew  checks 
upon  the  Sub-Treasury  at  Boston,  aggregating 
$6,362.07,  in  favor  of  the  pensioners  named  in 
the  vouchers  and  transmitted  said  checks  by  mail 
direct  to  the  address  of  each  pensioner,  as  given 
in  the  vouchers.     The  checks,  with  the  purported 
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endorsements  thereon  of  the  payees,  were  cashed 
by  the  Exchange  Bank  and  immediately  endorsed 
to  a  National  Bank  at  Boston  for  collection.  The 
checks  were  presented  by  the  collecting  bank  at  the 
Sub-Treasury  of  the  United  States  at  Boston.  The 
collecting  bank  received  payment  for  the  same  and 
accounted  for  the  payment  to  the  Exchange  Bank. 
In  this  case  the  Court  held  the  United  States 
could  recover  and  at  the  conclusion  of  the  opinion 
the  Court  said: 

*^Under  these  conditions  the  warranty  of  genu- 
ineness implied  by  the  presentation  and  collection 
of  the  checks  bearing  the  forged  endorsement  hav- 
ing been  broken  at  the  time  the  checks  were  cashed 
by  the  United  States  and  the  cause  of  action  hav- 
ing therefore  then  accrued,  the  right  to  sue  to  re- 
cover back  from  the  Exchange  Bank  was  not  con- 
ditioned upon  either  demand  or  the  giving  of  notice 
of  the  discovery  of  facts  which,  by  the  operation  of 
the  legal  warranty,  were  presumably  within  the 
knowledge  of  the  defendant. 

'The  conclusion  to  which  we  have  thus  come 
renders  it  unnecessary  to  consider  whether,  if  the 
facts  presented  merely  a  case  of  mutual  mistake, 
where  neither  party  was  in  fault,  and  reasonable 
diligence  was  required  to  give  notice  of  the  dis- 
covery of  the  forgery,  if  there  was  lack  of  such 
diligence  it  would  operate  to  bar  recovery  by  the 
United  States,  although  the  Exchange  Bank  was 
not  prejudiced  by  the  delay.'' 

In  this  case  the  defendant  paid  these  checks 
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with  fictitious  endorsements,  charged  the  amount 
thereof  to  McCoy^s  account  and  promptly  notified 
the  Government  of  such  charge.  The  Government 
received  the  accounts  and  vouchers  and  has  pre- 
sented them  in  this  case.  It  was  the  duty  of  the 
Government  to  have  made  a  demand  upon  the  de- 
fendant for  the  money  and  it  has  assumed  this 
burden  by  making  and  pleading  the  demand;  but 
it  did  not  do  so  until  six  months  after  the  dis- 
covery of  the  forgeries.  The  evidence  shows  that 
during  all  the  months  between  the  discovery  of  the 
forgeries  in  September,  1909,  and  the  demand  upon 
the  bank  on  March  5th,  1910,  the  Bank  of  Com- 
merce had  rendered  monthly  statements  of  its 
accounts  to  the  various  banks  from  whom  it  re- 
ceived the  checks  in  question  for  collection.  It 
might  have  recovered  the  money  had  the  notice  of 
the  forgeries  been  promptly  given.  Its  recourse 
against  these  forwarding  banks  from  whom  it  re- 
ceived the  checks  is  now  doubtful  and  the  defend- 
ant has  sustained  an  injury,  at  least  to  the  extent 
of  rendering  it  extremely  doubtful  as  to  its  right 
of  recourse  against  the  forwarding  banks. 

In  the  case  of  Exchange  Bank  vs.  United  States^ 
151  Fed.,  407,  it  is  said: 
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"None  of  the  cases  made  any  exception  of  the 
kind  claimed  by  the  United  States  in  the  case  at 
bar,  namely,  that  the  defending  bank,  in  order  to 
meet  the  demand  of  the  United  States,  is  bound  to 
establish  that  it  suffered  detriment  by  the  delay. 
*  *  *  Some  of  the  cases  in  discussing  the  matter 
differ  as  to  the  equities  under  circumstances  like 
those  before  us.  Some  hold  that  the  loss  should 
be  allowed  to  remain  where  it  fell.  However  this 
may  be,  any  demand  for  prompt  notice  in  cases  of 
forgeries  is  wholesome.  When  discovered,  forgeries 
should  not  be  coddled,  but  should  be  made  known, 
both  to  the  public  prosecutor  and  to  those  immedi- 
ately concerned ;  and  any  attempted  test  with  refer- 
ence to  the  question  whether  the  party  from  whom 
recovery  is  sought  has  suffered  by  delay  is  wholly 
unsatisfactory,  because  the  determination  whether 
one  who  has  suffered  by  a  forgery  may  recoup  him- 
self is  more  a  matter  of  chances,  which  cannot 
be  estimated,  than  the  result  of  logical  investigation 
of  particular  facts. 

"Consequently,  if  this  were  a  case  of  commer- 
cial paper  proper  as  known  in  the  law  of  mer- 
chants, and  between  individuals,  it  is  established 
that  unreasonable  delay  in  giving  notice  after  the 
discovery  of  the  forgeries  would  have  discharged 
the  Exchange  Bank,  without  regard,  ordinarily,  to 
any  question  whether  it  suffered  damage  thereby. 
This,  of  course,  is  an  exceptional  rule,  applicable 
to  distinctly  commercial  paper,  because  with  regard 
to  liability  for  money  paid  on  a  signature  sup- 
posed to  be  genuine,  but  forged,  or  paid  under  any 
other  mistake,  in  ordinary  transactions  it  is  admit- 
tedly necessary  that  damage  should  have  ensued 
by  reason  of  any  alleged  negligence  in  giving  notice 
of  the  facts.  In  conclusion  as  to  this  topic,  the  rule 
as  we  understand  it  is  in  entire  harmony  with  the 
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fundamental  principles  of  that  portion  of  the  com- 
mercial law  which  relates  to  giving  parties  to  com- 
mercial paper  notices  of  defaults.  They  insist 
upon  promptness,  but  ordinarily  require  no  proof, 
pro  or  con,  on  the  question  whether  damage  re- 
sulted from  delay." 

When  the  Government  received  the  periodical 
statements  from  the  defendant  bank  and  made  no 
objection  or  protest  against  the  correctness  of  the 
same  for  a  period  of  more  than  two  years,  the  pre- 
sumption arose  that  the  Government  had  acquiesced 
in  these  statements  and  the  account  as  between 
the  Government  and  the  bank  became  a  stated  ac- 
count and  in  order  to  evade  the  effect  of  this  con- 
dition the  Government  by  the  testimony  admits 
that  by  the  exercise  of  the  slightest  investigation 
it  could  have  discovered  the  forgeries  and  fraud 
and  could  have  protected  itself  and  the  bank.  It 
therefore  admits  its  own  negligence  and  yet  seeks 
to  have  the  stated  account  set  aside  and  seeks  to 
recover  from  the  bank  for  a  loss  occasioned  bj  its 
own  negligence.  It  repudiates  the  acts  of  its'  own 
agent,  ignores  all  of  the  equities  in  the  case  and 
the  rights  of  the  defendant  bank  and  seeks  to  take 
advantage  of  its  own  wrong.  It  has  continuously 
refused  to  surrender  the  vouchers  so  that  the  de- 
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fendant  bank  might  proceed  against  the  other 
banks  to  whom  it  paid  the  money  on  the  checks; 
it  has  acted  in  utter  disregard  of  the  rights  of  the 
defendant  and  has  thrown  every  obstacle  in  the 
way  to  prevent  the  bank  from  recouping  its  losses 
by  proceeding  against  third  parties.  It  admits 
that  it  could  have  discovered  the  frauds,  but  did 
not  do  so,  and  yet  seeks  to  compel  the  bank,  an 
innocent  party,  to  pay  the  loss  sustained  by  the 
Government  and  acquiesced  in  for  a  period  of  more 
than  three  years.  It  clothed  McCoy  with  the  power 
to  draw  the  checks  upon  the  defendant  and  with 
full  knowledge  of  the  drawing  of  such  checks  and 
their  payment  by  the  bank,  the  Government  stood 
by  and  exerted  its  utmost  efforts  to  prevent  the 
bank  from  recovering  the  money  from  third  par- 
ties and  has  rendered  it  impossible  for  the  bank 
to  successfully  prosecute  any  action  against  third 
parties  for  the  recovery  of  the  sums  in  controversy, 
by  withholding  the  checks.  It  has  disregarded  the 
universal  rule  requiring  a  party  who  receives  forged 
instruments  to  immediately  give  notice  of  the 
forgeries  upon  their  discovery,  and  to  return  the 
documents. 
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If  ever  a  case  existed  where  the  rule  of  law 
requiring  the  loss  to  remain  where  it  falls  should 
be  enforced,  this  is  such  a  case.  Even  though  for 
the  sake  of  argument  it  might  be  conceded  that  the 
bank  should  not  ha^e  paid  out  the  money  without 
a  more  strict  identification  of  the  payees  and  was, 
therefore,  guilty  of  some  negligence,  still  the  laches, 
and  delays,  and  refusal  to  return  the  documents  on 
the  part  of  the  Government  rendered  the  Govern- 
ment guilty  of  contributory  negligence  and  the  ac- 
tion of  the  lower  Court  in  granting  the  non-suit 
was  clearly  justified  by  the  record  in  the  case  and 
by  the  law. 


INSTRUCTIONS  REFUSED. 

The  first  instruction  requested  by  the  defend- 
ant was  as  follows : 

^The  defendant  in  this  case  has  alleged  as  an 
affirmative  defense  that  the  money  sued  for  in  this 
action,  whether  passing  through  the  hands  -of 
fictitious  payees  or  otherwise,  was  expended  and 
used  by  M.  P.  McCoy  in  payment  of  claims  against 
the  United  States  created  by  said  McCoy  under 
authority  of  the  United  States  and  in  pursuance 
of  the  laws  of  the  United  States  and  in  payment 
of  claims  that  the  said  McCoy,  as  Special  Examiner 
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of  Surveys,  was  authorized  to  make  and  pay  on  be- 
half of  the  United  States. 

^'If  you  find  from  the  evidence  in  this  case 
that  the  money  sued  upon  in  this  action  was  with- 
drawn from  the  defendant  bank  and  was  expended 
by  McCoy  in  payment  of  claims  against  the  United 
States  which  McCoy  as  Special  Examiner  of  Sur- 
veys was  authorized  to  pay  on  behalf  of  the  United 
States,  then  I  instruct  you  that  the  plaintiff  cannot 
recover  in  this  action  for  the  reason  that  the  United 
States  in  such  case  would  have  suffered  no  damage. 

'1  further  instruct  you  that  if  you  find  that 
any  portion  of  the  money  sued  for  in  this  action 
was  so  expended  by  the  said  McCoy  in  payment  of 
legitimate  claims  against  the  United  States  created 
by  him  and  which  he  had  a  right  to  create,  then 
I  instruct  you  that  the  plaintiff  cannot  recover 
for  such  portion  of  the  sum  sued  upon  as  was  so 
expended  by  the  said  McCoy/' 

This  instruction  correctly  states  the  law  and 
the  refusal  of  the  Court  to  give  this  instruction 
and  submit  the  case  to  the  jury  was  clearly  error. 
The  issue  was  clearly  made  as  to  whether  or  not 
McCoy  had  misappropriated  the  funds  in  defend- 
ant's bank  belonging  to  the  Government.  If  the 
Government  did  not  sustain  the  loss  and  the  money 
was  expended  by  McCoy  for  legitimate  purposes  in 
connection  with  the  performance  of  his  duties  as 
Examiner   of   Surveys,   then   the   Government,   to 
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that  extent  at  least,  failed  in  its  proof,  and  it  was 
the  duty  of  the  Court  to  submit  the  question  to  the 
jury  and  it  was  for  the  jury,  upon  the  ample  evi- 
dence introduced,  to  determine  to  what  extent  the 
Government  had  failed  to  establish  its  right  to  re- 
cover the  amount  sued  for. 

The  second  instruction  requested  by  the  de- 
fendant was  as  follows: 

'It  is  contended  by  the  plaintiff  that  there  is 
due  the  United  States  from  the  defendant  bank  the 
sum  of  $15,129.81,  for  moneys  fraudulently  with- 
drawn from  the  defendant  bank  by  M.  P.  McCoy. 
The  defendant,  among  other  things,  contends  that 
in  any  event  it  is  entitled  to  credit  upon  the  sum 
of  $5,718,  being  the  amount  that  the  said  McCoy 
was  charged,  in  an  indictment  by  the  United  States 
against  him,  with  embezzling,  upon  which  indict- 
ment the  said  M.  P.  McCoy  was  convicted  and  sent- 
enced to  the  penitentiary  for  a  term  of  years.  ^ 

'*If  you  find  from  the  evidence  in  this  'case 
that  the  said  sum  of  $5,718,  referred  to  in  said  in- 
dictment and  introduced  in  evidence  in  this  case, 
constituted  a  portion  of  the  $15,129.81  sued  for  in 
this  action,  then  I  instruct  you  that  the  plaintiff 
cannot  recover  for  the  said  sum  of  $5,718,  and  such 
sum  must  be  deducted  from  the  total  amount  of 
$15,129.81,  for  the  reason  that  the  judgment  of 
conviction  against  the  said  M.  P.  McCoy  upon  said 
indictment  conclusively  established  the  fact  that 
such  sum  of  $5,718  was  the  money  and  property  of 
the  United  States,  and  by  filing  such  indictment 
against  the  said  McCoy  for  such  sum  and  procur- 
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ing  a  conviction  thereon,  the  United  States  elected 
to  treat  said  sum  mentioned  in  said  indictment  as 
its  own  property  and  thereby  waived  its  claim  for 
said  sum  against  the  defendant  bank.'' 

The  third  affirmative  defense  alleges  that  sub- 
sequent to  the  issuance  of  the  checks  described  in 
the  complaint  and  their  payment  by  the  defendant, 
the  plaintiff,  with  full  knowledge  of  the  facts,  rati- 
fied and  approved  the  action  of  M.  P.  McCoy  in 
drawing  such  checks  in  the  way  in  which  they  were 
drawn  and  the  action  of  the  defendant  in  paying 
them  and  charging  the  amounts  thereof  to  the  ac- 
counts of  the  plaintiff,  carried  on  the  books  of  the 
defendant  in  the  name  of  M.  P.  McCoy,  as  Ex- 
aminer of  Surveys  and  Special  Disbursing  Agent. 

The  relation  of  debtor  and  creditor  existed  be- 
tween the  bank  and  McCoy  as  such  Examiner  of 
Surveys  and  Special  Disbursing  Agent,  or  the  rela- 
tion of  debtor  and  creditor  existed  between  the 
bank  and  the  Government.  The  title  to  the  money 
so  deposited  by  the  Government  became  the  money 
of  the  bank  from  the  moment  the  deposit  was  made 
and  the  bank  owed  the  money  to  the  Government  or 
McCoy. 

On  the  first  of  September,  1909,  after  the  dis- 
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covery  of  the  defalcations  of  McCoy,  the  United 
States  caused  McCoy  to  be  indicted  by  the  Grand 
Jury.  The  indictment  is  found  on  page  119  of  the 
record,  and  it  is  specifically  charged  therein  that 
McCoy:  ^'did,  by  virtue  of  his  said  office  and  em- 
ployment and  while  so  employed  and  acting  as  such 
disbursing  officer  of  the  United  States,  receive  and 
take  into  his  possession  certain  public  moneys  of 
the  United  States,  to-wit,  the  sum  of  $5,718  lawful 
money  of  the  United  States  of  America  then  and 
there  the  property  of  the  United  States  *  *  *  and 
the  said  McCoy  did  then  and  there  wilfully,  unlaw- 
fully and  fraudulently  embezzle  and  convert  to  his 
own  use  said  public  funds  of  the  United  States,  to- 
wit  $5,718  lawful  money  of  the  United  States.'' 

Upon  this  indictment  McCoy  was  convicted 
and  sentenced  to  the  penitentiary  and  served  his 
term  for  embezzling  the  funds  of  the  United  States. 

One  of  two  things  must  be  manifest.  Either 
McCoy  was  wrongfully  convicted  and  sentenced 
to  the  penitentiary  or  the  allegation  of  the  indict- 
ment is  true,  that  the  money  McCoy  embezzled  was 
the  money  of  the  United  States. 

The  Government,  acting  through  the  Depart- 
ment of  Justice,  and  presumably  under  the  direc- 
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tion  of  the  Attorney  General  of  the  United  States — 
the  head  of  one  of  the  great  departments  of  the 
Government,  charged  in  the  indictment  that  the 
money  McCoy  embezzled  was  the  money  and  prop- 
erty of  the  United  States.  The  jury  found  such  to 
be  the  fact,  and  the  Court,  by  entering  the  judg- 
ment against  McCoy  in  the  criminal  case  found  as 
a  fact  that  the  $5,718  was  on  the  first  of  Septem- 
ber, 1909,  or  at  the  date  of  the  indictment  and  trial, 
the  property  of  the  United  States.  The  Govern- 
ment, therefore,  in  the  most  solemn  way,  elected 
to  treat  the  money  that  McCoy  had  embezzled  as 
the  money  of  the  Government  and  not  the  money 
of  The  National  Bank  of  Commerce.  Its  action, 
in  legal  effect,  amounted  to  a  clear-cut  unqualified 
ratification  of  the  action  of  McCoy  in  withdrawing 
the  funds  upon  his  checks  payable  to  fictitious 
payees.  It  is  said  that  McCoy  had  withdrawn  the 
money  from  the  bank  fraudulently,  but  that  the 
money  when  so  withdrawn  from  the  bank  became 
and  remained  the  money  and  property  of  the  United 
States.  No  more  solemn  and  convincing  proof  of 
the  election  upon  the  part  of  the  Department  of 
Justice  to  treat  the  money  as  the  money  of  the 
Government  and  not  the  money  of  the  bank  could 
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be  produced.  This  action  was  equivalent  to  the 
Government  saying:  *^We  recognize  and  approve 
of  McCoy's  authority  to  get  possession  of  this 
money  in  the  fraudulent  way  he  did  get  possession 
of  it,  and  the  Government  will  punish  him  for  the 
embezzlement  of  the  funds.'' 

The  moment  McCoy  drew  the  checks  and  got 
the  money  it  became  the  duty  of  the  Government 
to  elect  whether  it  would  look  to  McCoy  for  the  re- 
turn of  these  funds  or  look  to  the  bank.  It  could 
not  do  both.  Even  though  the  payment  by  the 
bank  to  McCoy  through  the  medium  of  fictitious 
payees  was  in  the  first  instance  unauthorized,  still 
this  action  on  the  part  of  the  Government  was  a 
subsequent  ratification  of  the  authority  of  McCoy 
to  so  withdraw  the  funds  in  the  manner  and  by 
the  means  utilized  by  him. 

When  the  Government  comes  into  the  courts  as 
a  suitor  it  submits  itself  to  the  jurisdiction  of  the 
Court  and  is  bound  by  the  same  rules  of  evidence 
and  by  the  same  principles  of  law  as  any  other 
suitor.  It  did  come  into  the  Court,  after  the  defal- 
cations had  occurred  and  after  the  Government  had 
acquired  full  information  and  knowledge  as  to  all 
of  the  facts  concerning  the  same,  and  caused  McCoy 
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to  be  indicted,  prosecuted  and  convicted  upon  the 
theory  and  upon  the  solemn  allegation  that  the 
Government  had  elected  to  ratify  his  act  in  with- 
drawing the  funds  from  the  bank,  and  alleging 
that  after  he  had  withdrawn  the  funds  they  be- 
came the  money  of  the  United  States.  Such  being 
the  case  why  should  not  the  Government  be  bound 
by  its  election  to  treat  the  $5,718  as  the  money  of 
the  Government  and  not  the  money  of  the  bank,  in 
the  same  way  as  though  a  private  individual  had 
made  such  election. 

Suppose  that  The  National  Bank  of  Commerce, 
after  the  defalcation,  had  filed  a  complaint  before 
the  United  States  Commissioner  charging  McCoy 
with  the  embezzlement  of  $5,718,  then  and  there  the 
property  of  the  bank,  and  had  sworn  to  the  com- 
plaint, and  afterward  assisted  in  the  prosecution 
of  McCoy  for  embezzling  the  bank's  funds.  Would 
not  the  Government  have  contended  in  this  action 
that  such  procedure  on  the  part  of  the  bank  clearly 
amounted  to  an  election  by  the  bank  to  treat  the 
money  so  embezzled  or  stolen  by  McCoy  as  the 
money  of  the  bank  and  not  the  money  of  the  Gov- 
ernment? Surely  the  Government  ought  not  to 
stand  in  any  better  position  than  that  of  any  other 
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litigant;  and  it  will  not  do  to  say  that  the  courts 
and  the  United  States  District  Attorney  did  not 
have  authority  to  bind  the  Government  by  such 
action  upon  its  part. 

All  of  the  proceedings  in  the  District  Courts 
instituted  by  the  United  States  are  under  the  super- 
vision and  direction  of  the  Attorney  General.  The 
Attorney  General  is  a  member  of  the  Cabinet  and 
his  department  is  certainly  of  equal  rank  with  that 
of  the  Treasury  Department.  Suppose  the  Secre- 
tary of  the  Treasury,  when  he  was  in  possession 
of  all  the  facts  relating  to  McCoy's  misdoings  had 
expressly  ratified  his  action  in  withdrawing  the 
funds  from  the  bank  in  the  manner  in  which  he 
did  withdraw  them,  would  not  the  Government  be 
bound?  The  position  of  the  Secretary  of  the 
Treasury  is  no  more  exalted  than  that  of  the  Attor- 
ney General  of  the  United  States. 

Again,  suppose  that  after  McCoy  had  with- 
drawn this  money  from  the  bank  he  had  paid  the 
same  over  to  the  Government,  and  the  Government, 
with  full  knowledge  of  the  fact  had  received  the 
same,  thereby  ratifying  McCoy's  action  in  checking 
the  money  out  of  the  bank,  could  it  be  reasonably 
asserted  or  contended  that  the  Government,   not- 
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withstanding  its  receipt  of  the  proceeds  of  the 
checks,  could,  nevertheless  sue  the  bank,  as  it  is 
doing  in  this  action.  The  Court  will  remember 
that  this  indictment  was  not  found  until,  as  the 
evidence  shows,  the  Government  was  fully  and  com- 
pletely advised  as  to  the  exact  facts  surrounding 
the  defalcations  of  McCoy.  The  instruction  clearly 
stated  the  law  and  the  case  should  have  been  sub- 
mitted to  the  jury  under  the  instruction  requested. 
The  defendant  bank  was  clearly  entitled  to  have 
the  jury  instructed  that  in  no  event  was  the  plain- 
tiff entitled  to  recover  from  the  defendant  the 
$5,718,  the  withdrawal  of  which  from  the  bank 
had  been  ratified  and  confirmed  by  the  Govern- 
ment; and  the  defendant  was  entitled  to  a  credit 
of  that  sum  upon  the  amount  claimed  in  the  prayer 
of  the  complaint. 

One  of  the  issues  in  the  case  under  the  plead- 
ings was  the  ratification  on  the  part  of  the  Govern- 
ment of  the  acts  of  McCoy  in  withdrawing  these 
funds  from  the  bank.  The  indictment  itself,  as  well 
as  the  testimony  of  McCoy  furnished  the  proof  of 
the  ratification.  This  proof  was  not  attempted  to 
be  contradicted  by  any  evidence  on  the  part  of  the 
Government.     On  the  contrary,  at  page  75  of  the 
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record  Mr.  Fishburne  stated  that  he  would  stipulate 
that  McCoy  was  indicted,  arrested  and  convicted 
of  the  embezzlement  covered  by  the  checks  shown 
in  Exhibit  ''A-'  and  it  was  stipulated  that  the  in- 
dictment should  be  introduced,  showing  the  charge 
against  him. 

The  indictment  not  only  amounted  to  a  rati- 
fication of  McCoy's  acts  in  withdrawing  the  money 
from  the  bank,  but  it  amounted  to  a  recognition  by 
the  Government  that  the  title  to  the  money  passed 
from  the  bank  to  the  Government  and  went  into 
the  possession  of  McCoy  as  the  agent  of  the  Govern- 
ment. Without  such  title  and  possession  the  crime 
of  embezzlement  could  not  have  been  consummated. 

The  ratification  is  so  plain  that  it  needs  no 

argument  nor  citations  to  convince  the  Court  that 

the  case  should  not  have  been  taken  from  the  jury, 

but  that  the  question  of  ratification  should  have 

been  submitted  to  the  jury  for  their  determination. 

Therefore,  it  seems  to  us  to  be  perfectly  manifest 

that  the  lower  Court  was  in  error  in  directing  an 

instructed  verdict. 

''The  underlying  principle  of  all  the  decisions 
is  that  when  the  sovereign  comes  into  Court  to  as- 
sert a  pecuniary  demand  against  the  citizen,  the 
Court  has  authority  and  is  under  the  duty  to  with- 
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hold  relief  to  the  sovereign,  except  upon  terms 
which  do  justice  to  the  citizen  or  subject,  as^  deter- 
mined by  the  jurisprudence  of  the  forum  in  like 
subject  matter  between  man  and  man.  The  acts  or 
ommissions  of  its  officers,  if  they  be  authorized  to 
bind  the  United  States  or  to  shape  its  course  of  con- 
duct as  to  a  particular  transaction,  and  they  have 
acted  within  the  purview  of  their  authority,  may 
in  a  proper  case  work  an  estoppel  against  the  Gov- 
ernment. The  principle  that  the  sovereign  is  bound 
by  his  own  acts,  and  those  of  his  lawfully  authorized 
agents  within  the  purview  of  their  authority,  is  a 
wholesome  one,  and  requires  the  Courts  to  visit 
an  estoppel  upon  the  sovereign  in  a  proper  case, 
where  he  invokes  judicial  action.  While  the  appli- 
cation of  the  doctrine  is  attended  with  difficulty 
under  our  institutions,  where  sovereignty  of  the 
United  States  does  not  reside  in  any  one  person  or 
collection  of  persons,  that  difficulty  is  no  reason 
for  rejecting  the  operation  of  the  principle,  if  the 
facts  of  the  particular  case  will  admit  of  its  appli- 
cation.^' 

Walker  vs.  United  States,  139  Fed.,  413. 

Lindsey  vs.  Hawes,  2  Black,  560. 

Davis  vs.  Gray,  16  Wall,  203. 

U.  S,  vs.  Bank  of  Metropolis,  15  Pet,  392. 

Sinking  Fund  Cases,  99  U.  S.,  719. 

U.  S.  vs.  Barker,  12  Wheat,  559. 

Cooke  vs,  U,  S,,  91  U.  S.,  398. 

Duval  vs,  U.  S,,  25  Ct.  CI,  60. 

Hartson  vs.  U.  S,,  21  Ct.  CI,  456. 
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*  Whenever  an  affirmative  act  is  necessary  on 
behalf  of  the  United  States  to  effect  or  enforce  a 
pecuniary  right  against  an  individual,  the  officer  or 
department  whose  duty  it  is  to  do  that  act  repre- 
sents the  United  States  as  to  that  matter,  and  it  is 
bound  by  his  action  or  nonaction.'' 

U.  S.  vs.  Barker,  12  Wheat,  559. 

U.  S.  vs.  Bank,  15  Pet.,  377. 


The  officials  of  the  Department  of  Justice  were 
charged  with  the  duty  of  determining  the  effect  of 
the  transactions  surrounding  the  defalcations  of 
McCoy.  It  was  their  duty  to  determine  whether 
they  would  treat  the  money  appropriated  by  McCoy 
as  the  property  of  the  United  States  or  of  someone 
else.  The  determination  of  this  fact  and  this  ques- 
tion was  within  the  scope  and  powers  of  those 
officials  presumably  acting  under  the  direction  of 
the  Attorney  general,  and  there  is  no  reason  why 
the  United  States  cannot  be  bound  by  its  election 
in  the  same  way  as  a  private  individual  would  be 
bound  who  acted  in  a  similar  way  under  similar 
circumstances. 

The  sixth  instruction  requested  by  the  defend- 
ant was  as  follows,  and  should  have  been  given : 

^'If  you  find  from  the  evidence  in  this  case  that 
at  the  time  the  account  was  opened  in  The  National 
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Bank  of  Commerce  by  the  United  States  in  the  name 
of  M.  P.  McCoy,  Examiner  of  Surveys  and  Special 
Disbursing  Agent,  the  plaintiff  instructed  the  de- 
fendant bank  to  honor  all  checks  drawn  upon  said 
account  by  the  said  M.  P.  McCoy,  as  such  Examiner 
of  Surveys  and  Special  Disbursing  Agent,  without 
limitation  or  condition,  then  I  instruct  you  that  de- 
fendant had  the  legal  right  to  honor  any  checks  so 
drawn  by  said  McCoy  regardless  of  the  fact  as  to 
whether  the  payees  were  fictitious  or  otherwise, 
and  if  you  find  that  such  special  instructions  were 
given  at  the  time  of  the  opening  of  said  account, 
then  I  instruct  you  that  such  special  instructions 
would  justify  the  defendant  bank  failing,  if  it  did 
fail,  to  follow  the  general  instructions  issued  by 
the  Treasury  Department  of  the  United  States/' 

The  testimony  of  McCoy  (Record  pp.  63,  78, 
79,  81)  shows  that  at  the  time  the  deposit  was  made 
in  the  defendant  bank  by  the  Government  to  the 
credit  of  McCoy,  the  Secretary  of  the  Treasury 
wrote  a  letter  to  McCoy,  with  directions  to  submit 
the  letter  to  the  bank;  that  McCoy  did  submit  such 
letter  to  the  bank,  and  that  the  letter  instructed  the 
bank  to  honor  all  checks  drawn  upon  that  account 
"when  signed  by  M.  P.  McCoy,  Examiner  of  Sur- 
veys and  Special  Disbursing  Agent''  without  re- 
striction or  limitation.  It  is  true  that  the  general 
printed  instructions  of  the  Secretary  of  the  Treas- 
ury might  be  evidence  that  would  tend  to  contradict 
the  testimony  of  McCoy  as  to  the  special  letter  of  in- 
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structions  given  to  him  and  submitted  to  the  bank, 
with  reference  to  his  unlimited  power  to  draw 
checks  upon  this  account.  There  was,  therefore, 
evidence  as  to  his  unlimited  power  to  draw  checks 
and  there  was  evidence,  as  shown  by  the  general 
instructions,  tending  to  contradict  this.  There  can 
be  no  question  that  the  Secretary  of  the  Treasury 
might  promulgate  certain  regulations  affecting 
United  States  depositors,  but  a  letter  written  sub- 
sequent to  these  general  instructions  would  amount 
to  a  modification  of  the  general  instructions.  The 
letter  would  emanate  from  the  same  source  as  the 
instructions;  the  same  authority  that  issued  the 
instructions  issued  the  letter.  It  was  for  the  jury 
to  weigh  the  evidence  and  for  them,  under  proper 
instructions  from  the  Court,  to  determine  whether 
such  a  letter  was  written,  and  whether  the  special 
letter  should  prevail  over  the  general  instructions. 
This  instruction  undertook  to  so  advise  the  jury 
as  to  their  duties  in  determining  the  weight  to  be 
attached  to  this  letter.  Suppose  it  should  be  con- 
ceded that  the  letter  in  this  particular  instance  did 
instruct  the  defendant  bank  to  pay  these  checks 
when  presented  by  McCoy  without  reference  to  the 
general  instructions  contained  in  the  promulgated 
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circular.  Then  would  it  not  have  been  the  duty 
of  the  Court  to  have  instructed  the  jury  on  the 
subject? 

Now  there  was  evidence  to  support  the  exist- 
ence of  such  a  letter  and  its  contents.  It  was  for 
the  jury  to  determine  whether  it  was  ever  written, 
and  not  for  the  Court.  There  was  certainly  ample 
evidence  to  support  a  finding  if  it  had  been  made 
by  the  jury  that  such  a  special  letter  was  written, 
authorizing  the  bank,  unconditionally  and  without 
limitation,  to  honor  any  checks  signed  by  McCoy. 
It  was  certainly  erroneous  for  the  Court  to  elimin- 
ate this  question  from  the  jury,  and  is  an  additional 
ground  for  asserting  that  the  Court  erred  in  direct- 
ing a  verdict. 

The  seventh  instruction  requested  by  the  de- 
fendant should  have  been  given,  which  instruction 
is  as  follows: 

'^If  you  find  from  the  evidence  in  this  case 
that  the  United  States,  by  its  properly  authorized 
officers,  ratified  and  approved  the  actions  of  the 
said  M.  P.  McCoy  in  drawing  the  checks  referred 
to  in  the  complaint,  and  ratified  the  action  of  the 
defendant  bank  in  paying  such  checks,  if  you  find 
that  it  did  pay  them,  and  in  charging  the  amounts 
of  such  checks  to  the  account  of  the  defendant,  then 
I  instruct  you  that  such  ratification  and  approval 
by  the  United  States  would  estop  the  plaintiff  from 
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a  recovery  in  this  action,  and  your  verdict  would 
be  for  the  defendant.'' 

The  eighth  instruction  requested  by  the  de- 
fendant should  have  been  given,  which  instruction 
is  as  follows: 

''If  you  find  from  the  evidence  in  this  case  that 
the  said  M.  P.  McCoy  was  authorized  to  expend 
such  portion  of  the  money  deposited  to  his  account 
in  the  defendant  bank  for  legitimate  purposes  in 
connection  with  the  expense  attendant  upon  the 
examination  of  surveys  as  he  deemed  expedient, 
then  I  instruct  you  that  the  burden  rests  upon  the 
plaintiff  in  this  case  to  establish  by  a  preponderance 
of  the  evidence  the  fact  that  the  money  involved  in 
this  controversy  was  used  by  the  said  McCoy  for 
purposes  other  than  his  legitimate  expenses;  and 
the  burden  also  rests  upon  the  Government  to 
establish  by  a  preponderance  of  the  evidence  what 
portion  of  the  amount  involved  in  this  controversy 
was  improperly  expended  by  the  said  McCoy.'' 


II. 

A  NEW  TRIAL  SHOULD  HAVE  BEEN 
GRANTED. 
The  first  ground  of  the  motion  for  a  new  trial 
was  on  account  of  error  at  law  occurring  at  the 
trial,  and  excepted  to  by  the  defendant,  which 
error  consisted  in  granting  the  motion  of  the  plain- 
tiff for  a  directed  verdict. 

The  reasons  we  have  heretofore  urged  are  ap- 
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plicable  to  the  assignment  as  to  the  first  ground 
of  the  motion  for  a  new  trial,  and  we  do  not  con- 
sider it  necessary  to  elaborate  any  further  thereon. 
The  second  ground  of  the  motion  for  a  new 
trial  was  as  follows : 

^^Upon  the  ground  of  newly  discovered  evi- 
dence, material  for  the  defendant  and  which  the 
defendant  could  not  with  reasonable  diligence  have 
discovered  and  produced  at  the  trial/' 

The  affidavit  of  E.  S.  McCord  (Record  pp.  173, 
174,  175,  176,  178  and  179);  of  J.  A.  Swalwell 
(Record  177) ;  of  Richard  D.  Lang  (Record  187-8) ; 
of  Abner  H.  Ferguson  (Record  189-192) ;  as  well 
as  the  affidavit  of  George  P.  Fishburne  (Record 
180-181)  and  the  statement  from  the  books  of  the 
Treasury  Department  at  Washington  (Record  pp. 
183-4)  contain  the  evidence  presented  to  the  Court 
upon  said  motion  for  a  new  trial,  and  all  of  this 
evidence  has  been  made  a  part  of  the  bill  of  excep- 
tions filed  herein. 

The  evidence  upon  the  motion  for  a  new  trial 
disclosed  that  M.  P.  McCoy,  during  the  time  he 
was  in  the  service  of  the  Government  had  executed 
to  the  United  States  a  bond  with  the  United  States 
Fidelity  &  Guaranty  Company  as  surety,  condi- 
tioned for  the  faithful  performance  of  his  duties 
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as  Examiner  of  Surveys  and  Special  Disbursing 
Agent  and  for  the  accounting  to  the  Government 
for  all  moneys  coming  into  his  hands  as  such  agent, 
and  that  the  bond  did  not  provide  the  surety  should 
be  responsible  for  any  salary  paid  to  the  said  McCoy 
by  the  United  States  which  said  McCoy  did  not 
earn ;  that  during  a  considerable  portion  of  the  time 
McCoy  was  employed  by  the  Government  he  re- 
ceived a  salary  of  $270  per  month;  that  the  Gov- 
ernment collected  from  the  surety  company  the 
sum  of  $3,000  upon  the  bond  McCoy  had  given. 

The  Government  after,  or  at  the  time  of  the 
collection  of  this  $3,000  from  the  surety  company 
proceeded  to  reconstruct  McCoy's  account  with  the 
Government,  and  charged  back  to  his  account  $3,000 
on  account  of  salary,  which  it  was  claimed  McCoy 
did  not  earn  during  the  time  he  was  perpetrating 
the  frauds  in  question.  After  the  account  had  been 
so  reconstructed  and  McCoy  had  been  charged  with 
$3,000  on  account  of  salary  claimed  to  have  been 
improperly  paid  him,  the  Government  credited 
upon  his  account  the  $3,000  collected  from  the 
surety  company. 

The  defendant  at  the  time  of  the  trial  knew 
nothing  of  these  facts  in  regard  to  the  collection  of 


63 

such  money  from  the  surety  company,  and  did  not 
know  that  the  Government  had  ever  received  any- 
thing from  McCoy  or  his  bondsman,  and  only  dis- 
covered the  same  after  the  trial  of  the  case,  and 
immediately  began  to  investigate  the  facts  with 
regard  to  the  same,  and  ascertained  them  to  be  as 
above  stated,  and  as  shown  in  the  record  above  re- 
ferred to. 

The  defendant  proceeded  with  due  diligence 
and  was  guilty  of  no  laches.  It  could  not  assume 
that  the  Government  of  the  United  States  would 
undertake  to  collect  from  the  defendant  bank  a 
sum  greater  by  $3,000,  or  any  other  sum,  than 
the  amount  of  the  loss  that  it  had  sustained  through 
the  defalcations  of  McCoy.  The  surety  company 
voluntarily  paid  this  sum  as  McCoy's  bondsman. 
The  Government  has  received  $3,000  and  instead  of 
applying  it  upon  the  $15,129.81  it  applied  it  on  a 
fictitious  claim  made  by  it  against  McCoy,  contrary 
to  the  provisions  of  the  bond. 

This  $3,000  was  collected  by  the  Government 
before  the  suit  was  instituted  and  before  a  demand 
was  made  upon  the  bank  for  the  amount  prayed  for 
in  the  claim ;  so  at  the  time  this  suit  was  instituted 
the    Government's    legitimate    and    honest    claim 
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against  the  bank  could  not  possibly  have  exceeded 
$12,129.81.  The  fact  that  this  payment  by  the 
surety  company  of  $3,000  we  think  the  record 
clearly  shows  was  concealed  from  the  defendant  by 
the  Government  officials.  Nowhere  in  the  record 
or  in  the  evidence  is  any  reference  made  to  the  pay- 
ment of  this  sum  by  the  surety  company.  It  is  un- 
conscionable and  unjust  to  permit  a  plaintiff  to  re- 
cover $3,000  more  than  its  just,  legitimate  claim. 
The  Government  says  in  this  case  that  it  lost  $15,- 
129.81  through  the  defalcations  of  McCoy.  As  a 
matter  of  fact  it  must  be  apparent  to  any  fair  mind- 
ed man  that  the  Government  upon  its  own  showing 
has  not  sustained  such  a  loss  by  the  sum  of  $3,000. 
Fair  dealing  and  good  conscience  ought  to  have  in- 
duced the  Government  to  give  to  the  defendant  bank 
credit  for  this  sum.  It  did  not  do  so.  The  defend- 
ant knew  nothing  of  it  until  too  late  to  produce  the 
same  at  the  trial;  but  it  did  so  with  commendable 
industry  and  celerity  after  the  discovery  of  the  fact, 
and  the  Court  should  have  granted  a  new  trial  upon 
this  ground,  if  for  no  other. 

We  cannot  believe  that  this  Court  will  sanction 
any  such  practice  upon  the  part  of  the  Government. 
There  is  no  possible  dispute  as  to  the  facts;  they 
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stand  admitted  by  the  affidavits  and  the  evidence 
in  support  of  the  motion  for  a  new  trial.  Will  this 
or  any  other  court  allow  such  an  unprecedented 
outrage  to  be  perpetrated  upon  the  rights  of  the  de- 
fendant bank? 

We  think  this  evidence  is  clearly  admissible 
under  the  issues  as  made  up,  but  this  is  immaterial. 
Whether  admissible  under  the  present  issues  or 
otherwise,  the  pleadings  can  be  reconstructed  so  as 
to  make  it  admissible.  It  is  a  just  defense  to  the 
claim  of  the  plaintiff  and  the  defendant  ought  not 
to  be  held  guilty  of  any  laches  in  failing  to  produce 
that  evidence  which  it  had  no  reason  to  know 
existed. 

We  earnestly  contend  that  the  Court  erred  in 
refusing  to  grant  the  motion  for  a  new  trial  upon 
this  ground. 

Defendant's  Exhibit  No.  1,  which  has  been 
sent  up  as  one  of  the  original  exhibits  in  this  case 
contains  a  transcript  of  the  various  statements 
furnished  by  the  defendant  at  monthly  intervals 
during  the  period  of  time  the  checks  described  in 
the  complaint  were  issued  by  McCoy  and  paid  by 
the  defendant  bank,  and  further  show  the  condi- 
tion of  the  account  of    McCoy,    and    the  witness 
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Walker  offered  to  testify  as  to  the  course  of  dealings 
between  the  bank  and  the  plaintiff  relating  to  the 
transactions  involved  in  the  issuance  and  payment 
of  the  checks,  showing  that  the  bank  rendered 
monthly  statements  to  the  Government  during  the 
entire  period  of  three  years  when  these  defalcations 
occurred,  and  that  they  were  all  approved  by  the 
Government  and  no  complaint  or  protest  made  by 
the  Government,  all  of  which  tended  to  show  a  rati- 
fication on  the  part  of  the  Government  of  the  acts 
of  McCoy  in  drawing  the  checks  and  in  the  act  of 
the  bank  in  paying  such  checks.  It  was  for  the  jury 
to  determine  whether  or  not  these  acts  amounted 
to  a  ratification  of  the  action  of  McCoy  in  drawing 
the  checks  and  the  action  of  the  bank  in  paying 
them.  It  was  not  for  the  Court  to  say  that  such 
acts  were  insufficient  to  amount  to  a  ratification. 
Moreover,  the  exhibits  introduced  by  the  Govern- 
ment show  affirmatively  that  all  of  the  accounts  of 
McCoy  and  the  receipts  for  the  payment  of  this 
money  to  various  and  sundry  parties  were  ratified 
by  the  Commissioner  of  the  Land  Office. 

All  of  these  circumstances  were  evidence  for 
the  jury  to  consider  in  reaching  a  determination  as 
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to    v/hether   or   not    there   was    a    ratification    of 
McCoy's  acts. 

For  the  foregoing  reasons  we  confidently  insist 
that  the  lower  Court  committed  errors  which  neces- 
sitate the  reversal  of  the  judgment  entered  herein, 
and  the  granting  of  a  new  trial. 

Respectfully  submitted, 
J.  A.  KERR, 
EVAN  S.  McCORD, 
Attorneys  for  Plaintiff  in  Error. 
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STATEMENT  OF  FACTS. 

During  the  years  1907,  1908  and  1909,  M.  P. 
McCoy  was  an  Examiner  of  Surveys  and  Special 
Disbursing  Agent  for  the  United  States  with  head- 
quarters at  Seattle   (see  Trans,  p.  37).     McCoy's 


official  duties  required  him  to  go  into  the  field  in 
various  parts  of  Washington,  Oregon,  Idaho  and 
Montana  and  run  over  again  one-tenth  of  the  lines 
run  by  surveyors  who  made  surveys  of  public  land 
under  contract  with  the  government  in  order  to 
check  up  their  work  (see  Trans,  p.  57).  To  pay 
for  his  expense  in  so  doing,  money  to  his  credit 
as  Special  Disbursing  Agent  was  deposited  from 
time  to  time  with  the  defendant,  a  national  de- 
positary. McCoy  was  authorized  to  use  the  money 
only  for  the  purpose  of  paying  such  expenses  (see 
Trans,  pp.  41  and  42).  When  he  made  a  payment 
he  was  required  to  take  the  signature  of  the  person 
he  paid  on  a  voucher  and  give  him  a  check  on  said 
account  in  the  defendant  bank  for  that  amount 
(Trans,  bottom  of  p.  41  and  top  of  p.  42).  Each 
week,  as  required  by  the  Government,  he  sent  a 
report  to  the  Government  covering  his  work  (Trans, 
bottom  p.  44  and  top  p.  45)  and  eadi  quarter  he 
submitted  an  expense  account  to  which  was  attached 
these  vouchers  (Trans,  top  p.  45  to  top  p.  46). 
Also  each  quarter  the  defendant  bank  sent  to  Wash- 
ington the  cancelled  checks  which  were  covered  by 
McCoy's  account  (Trans,  p.  70  near  the  })()ttom  to 
p.  71).     McCoy,  instead  of  doing  the  work  on  the 


surveys  in  1907,  1908  and  part  of  1909,  falsified  his 
reports  to  the  Government  and  made  fraudulent 
checks  purporting  to  pay  for  work  which  was  never 
performed  (Trans.  58-59).  He  forged  vouchers  for 
the  amounts  of  the  checks  in  the  names  of  fictitious 
persons  (Trans,  bottom  p.  72  and  p.  73),  made  the 
checks  payable  to  the  same  names,  forged  the  names 
of  the  fiitctious  payees  to  the  endorsements  of  the 
checks,  and  deposited  the  checks  in  other  banks 
to  the  credit  of  fictitious  payees.  He  assumed  two 
fictitious  names.  Under  the  name  J.  G.  King,  he 
opened  an  account  with  the  Columbia  Valley  Bank 
of  Wenatchee  and  the  Montana  National  Bank  of 
Montana  by  correspondence,  sending  the  checks  to 
those  banks  by  mail.  With  the  Seattle  National 
Bank  he  opened  an  account  under  the  name  of  F.  M. 
Clark,  and  he  went  personally  to  the  bank  for  that 
purpose  (Trans,  pp.  64:-66),  None  of  the  banks 
required  that  the  payee  named  in  the  checks  be 
identified.  Those  banks  forwarded  the  forged 
checks  to  the  defendant,  and  the  defendant  paid 
them.  McCoy  obtained  money  out  of  these  other 
banks  ])y  forging  checks  in  the  fictitious  names  of 
the  depositors  therein   (Trans,  pp.   64-66,  68  near 


bottom  to  69)  and  deposited  the  money  in  his  own 
personal  account  and  nsed  it  (Trans,  p.  80). 

One  W.  G.  Good,  as  special  agent  of  the  Gov- 
ernment, was  finally  sent  out  to  investigate  McCoy's 
work  about  September,  1909,  and  found  that  the 
services  McCoy  claimed  to  have  rendered  had  never 
been  performed;  that  the  vouchers  covering  these 
checks  in  question  were  false  and  the  person's  name 
therein  fictitious  (Trans.  ])j).  102  near  bottom  to 
107  bottom).  At  the  time  Good  made  his  investi- 
gation, the  fraudulent  checks  for  the  months  of 
July  and  August,  1909,  were  still  in  the  defendant 
bank  and  had  not  yet  been  sent  to  Washington 
(Trans,  pp.  104  and  118).  McCoy  confessed,  was 
indicted  and  plead  guilty.  Good,  during  the  investi- 
gation, obtained  from  the  bank  the  checks  for  the 
two  months  of  July  and  August,  1909,  notified  the 
bank  that  they  were  all  fraudulent,  as  he  says,  *^gave 
them  the  history  of  the  whole  case,"  and  returned 
the  checks  to  the  possession  of  the  bank  (Trans. 
113  near  bottom  to  115). 

On  March  4,  1910,  the  United  States  Attorney 
for  the  Western  District  of  Washington  made  a  de- 
mand for  the  repayment  of  the  $15,129.81  herein 


sued  upon,  attached  to  his  demand  a  list  of  the 
checks  with  their  description  and  notified  the  de- 
fendant that  its  officers  and  attorneys  would  be 
allowed  to  inspect  the  checks.  The  bank  later  sent 
an  officer  to  inspect  the  checks  and  he  did  so  (Trans. 
pp.  116  and  117).  The  bank  refused  to  repay  the 
mone}^  and  this  action  was  instituted. 

The  defendant's  answer,  after  denying  and  ad- 
mitting certain  allegations  of  the  complaint,  inter- 
posed three  defenses  as  follows: 

^'1.  That  the  deposits  so  made  by  the  plain- 
tiff with  the  defendant  in  fayor  of  M.  P.  Mc- 
Coy, as  such  Examiner  of  Suryeys  and  Special 
Disbursing  Agent,  were  made  in  the  usual  and 
customary  manner,  as  deposits  are  usually, 
ordinai'ily  and  customarily  made  by  any  indi- 
yidual  depositor,  and  that  the  relation  of  debtor 
and  creditor  was  created  between  the  plaintiff 
and  the  defendant  by  reason  of  such  deposits, 
and  that  it  became  the  duty  of  the  defendant 
to  pay  the  checks  drawn  by  the  said  McCoy 
against  said  deposits,  and  that  all  checks  drawn 
by  the  said  M(*Coy  against  said  deposits  were 
paid  from  time  to  time  as  the  same  were  pre- 
sented for  payment,  and  that  it  was  not  the 
duty  of  the  defendant  to  inquire  as  to  the  name 
of  the  payee  of  such  checks  and  that  all  checks 
paid  l)y  the  defendant  as  referred  to  in  the 
complaint  were  duly  and  regularly  signed  with 
the  genuine  signatui'e  of  the  said  Mc^Coy,  as 
Examiner  of  Suryeys  and  Special  Disbursing 
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Agent,  and  that  monthly  statements  were  ren- 
dered to  plaintiff  and  to  the  said  MeCoy  show- 
ing the  amount  of  each  check  drawn  by  the  said 
McCoy  against  said  deposits  and  the  aggregate 
of  such  checks,  and  that  such  monthly  state- 
ments were  duly  and  regularly  rendered  in  con- 
formity with  the  usual  custom  of  bankers,  and 
that  no  complaint  of  any  kind  was  made  to  the 
defendant  by  the  plaintiff  as  to  the  improper 
payment  of  any  checks  by  reason  of  forgeries, 
fictitious  pavees,  oi*  otherwise  until  the  5th 
day  of  March,  1910.  That  it  was  the  duty  of 
the  plaintiff  upon  the  return  of  the  vouchers 
of  said  McCoy  and  upon  the  rendition  of  state- 
ments of  his  account  to  have  examined  said  ac- 
count and  to  have  promptly  notified  the  de- 
fendant of  the  alleged  forgeries  or  fraud,  if 
any  there  were.  That  the  failure  on  the  part 
of  the  plaintiff  to  promptly  notify  the  defend- 
ant of  the  alleged  forgeries  or  fi'aud,  if  any 
there  were,  resulted  in  damage  and  injury  to 
the  defendant  in  a  sum  in  excess  of  the  amount 
sued  for  bv  the  plaintiff  in  this  action,  and  that 
the  defendant  was  damaged  by  such  negligence 
on  the  part  of  the  plaintiff  in  failing  to  notify 
the  defendant  of  the  alleged  forgeries  promptly, 
in  that  the  defendant  would  have  been  able — 
if  the  forgeries  had  been  promptly  made  known 
to  the  defendant — to  have  prevented  any  of  the 
forgeries  except  the  first  one,  or  the  ones  that 
occurred  during  the  first  month  of  the  period 
during  which  said  forgeries  are  alleged  to  have 
been  committed ;  and  that  by  reason  of  the 
failure  of  the  plaintiff  to  so  promptlv  notify 
the  defendant  of  the  fraud  of  the  said  McCoy 
the  defendant  is  precluded  from  asserting  anv 
claim  that  it  may  have  had  against  the  various 


banks  which  forwarded  the  cheeks  in  question 
to  the  defendant  for  pavment,  and  that  by 
reason  of  the  plaintiff's  faihire  to  so  notify  the 
defendant  of  such  fraud  on  the  part  of  said 
McCoy  within  a  reasonable  time  after  said 
checks  were  paid  and  a  statement  of  the  account 
of  the  said  INIcCoy,  to2^ether  with  the  vouchers, 
was  sent  by  the  defendant  to  the  plaintiff,  the 
said  plaintiff  is  barred  and  estopped  of  any 
right  it  may  have  had,  if  any,  to  maintain  this 
action  for  the  recovery  of  the  money  prayed 
for  in  the  complaint. 

2.  That  the  money  stuhI  for  in  this  action, 
whether  paid  to  fictitious  payees  or  otherwise, 
was  expended  and  used  by  the  said  McCoy  in 
payment  of  (»lain>s  against  the  United  States 
and  in  pursuance  of  the  laws  of  the  United 
States,  and  in  payment  of  claims  that  the  said 
McCoy  as  Examiner  of  Surveys  was  authorized 
to  make  and  pay  on  behalf  of  the  United 
States. 

3.  That  subsequent  to  the  issuance  of  the 
checks  described  in  the  complaint  and  their 
payment  l)y  the  defendant,  the  plaintiff,  with 
full  knowledge  of  the  facts,  ratified  and  ap- 
proved the  action  of  M.  P.  McCoy  in  drawing 
such  checks  in  the  way  in  which  they  were 
di'awn,  and  the  action  of  the  defendant  in  pay- 
ing them  and  charging  the  amounts  thereof  to 
the  account  of  the  plaintiff,  carried  on  the 
books  of  the  defendant  in  the  nam  eof  M.  P. 
McCoy  as  Examiner  of  Surveys  and  Special 
Disbursing  Agent. ' ' 
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DEFENDANT'S  SECOND  AFFIRMATIVE 
DEFENSE. 

In  the  second  affirmative  defense  the  defendant 
alleges  that  the  money  was  expended  by  McCoy  in 
payment  of  claims  against  the  United  States  cre- 
ated by  him  nnder  authority  of  the  United  States 
and  which  he  was  authorized  to  make  and  pay  on 
behalf  of  tlie  United  States. 

To  sustain  this  defense  the  defendant  must 
prove  that  a  certain  amount  of  the  proceeds  of  these 
fraudulent  checks  was  used  to  pay  legitimate  ex- 
penses of  the  Government.  The  evidence  shows  that 
the  witness  could  not  fix  any  amount.  Thus  in  the 
transcript  on  jiages  59  and  60  the  testimony  is  as 
follows : 

''Q.  You  did  no  work? 

A.  I  was  doing  work,  but  instead  of  pass- 
ing checks  to  the  parties  that  I  employed  in  the 
field,  I  would  pay  them  personally. 

Q.  How  much  did  you  pay  out  in  that  way? 

A.  I  am  unable  to  state. 

Q.  About  how  much  would  these  checks 
amount  to,  fifteen  thousand  dollars,  about  how 
much  did  you  expend  out  of  your  own  funds'? 

A.  I  don't  think  I  could  even  approxi- 
mate it. 


Q.  You  think  that  vou  have  spent  about 
a  couple  of  thousand,  or  it  may  be  more? 

A.  It  may  be  more  or  it  may  be  less." 

If  the  witness  cannot  fix  the  amount,  certainly 
a  court  or  jury  cannot  do  so.  That  is  certain  which 
can  be  made  certain,  but  the  only  way  whereby  this 
amount  could  be  made  certain  would  be  for  the 
jury  to  be  sleight-of-hand  artists  and  so  be  able  to 
pull  from  the  mouth  of  the  witness  facts  that  were 
never  there.  He  entirely  fails  to  show  that  any 
legitimate  claims  were  paid  from  the  proceeds  of 
these  fraudulent  checks.  Thus  see  transcript,  pp. 
80  and  81,  where  the  following  language  is  used: 

^^A.  I  paid  them  with  my  own  money. 
How  I  obtained  that  money,  I  obtained  part 
of  it  by  my  own  salary  and  overtime  and  part 
of  the  money  I  got  from  the  fraudulent  checks. 

Q.  You  kept  all  of  this  money  in  the  bank  ? 

A.  Yes,  sir. 

Q.  The  National  Bank  of  Commerce? 

A.  Yes,  sir. 

Q.  When  you  got  money  from  these  fraud- 
ulent checks  and  legitimate  money,  you  put 
them  all  together  in  one  account? 

A.  Yes,  sir. 
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Q.  Whether  it  was  from  one  source  or  the 
other,  part  was  from  fraudulent  sources  and 
part  from  other  sources? 

A.  Yes,  sir. 

Q.  You  could  not  tell  which  ? 

A.    No,  sir. 

■)f-  -Jf  -X-  *  •?(•  -H-  * 

Q.  So  that  3"0u  would  say  that  the  biggest 
part  of  what  you  did  pay  necessarily  came  from 
the  money  that  you  got  on  these  fraudulent 
checks,  that  is  the  legitimate  conclusion,  is  it 
not? 

A.  Well,  the  amount  was  so  small  that  I 
was  paying  out,  compared  with  what  I  was 
getting  in,  that  I  would  not  have  any  means 
of  knowing  Avhere  it  did  come  from. 

Q.  It  was  all  mixed  together? 

A.  Yes,  sir.'' 

The  defendant  cites  no  law  to  sustain  his  con- 
tention— we  need  none  to  refute  it. 

FICTITIOUS  PAYEES. 

The  defendant  contends  that  the  checks  in 
question  were  in  legal  eifect  negotiable  instruments, 
payable  to  bearer,  and  that  no  liaability  resulted 
to  the  defendant  bank  in  paying  the  checks  as  they 
did,  even  though  the  money  was  in  the  end  mis- 
appropriated by  McCoy  to  his  own  use  and  base 
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their  contention  on  the  Beru,  &  Bal,  Code,  which 
provides  as  follows: 

^^A  bill  of  exchange  is  payable  to  bearer: 
*When  it  is  payable  to  the  order  of  a  fictitious 
or  non-existing  person  and  siicli  fact  was  knoiun 
to  the  person  making  it  so  payable/  "" 

2d  Rem,  ct  Bal  Code,  Sec.  3400,  Sub-div.  3. 

The  defendant  maintains  that  the  legal  title 
to  the  money  was  in  McCoy.  They  overlook  the 
fact  that  a  deposit  in  the  name  of  any  Government 
agent  is  the  same  as  if  it  were  in  the  name  of  the 
Government  itself.  The  money  was  not  McCoy's. 
It  was  given  to  him  by  the  Government  to  expend 
for  certain  purposes  known  to  the  bank.  If  the 
bank  had  failed  it  would  have  been  the  loss,  not 
of  McCoy,  but  of  the  Government.  So  the  money 
was  in  legal  effect  to  the  credit  of  the  Government 
and  the  Government  was  the  depositor.  Nothing 
that  McCoy  could  do  with  this  money  within  the 
scope  of  his  duties  could  redound  to  his  personal 
benefit  or  residt  in  a  personal  loss  and  so  if  the 
Government  was  the  real  owner  and  depositor  of 
the  money,  on  the  same  principle,  the  United  States 
was  the  real  maker  of  anv  checks  drawn  on  this  fund. 
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Although  these  cheeks  were  signed  by  McCoy 
^^M.  P.  McCoy,  Examiner  of  Surveys  and  Sp.  D. 
A."  the  Government  was  the  maker  of  these  checks, 
under  the  familiar  exception  to  the  general  rule 
of  agency  that  where  a  public  agent  acts  in  the 
line  of  his  duty  and  by  legal  authority,  his  contracts 
made  on  account  of  the  Government  are  public  and 
not  personal,  even  where  they  are  signed  by  the 
agent  personally. 

Jones  vs.  LeTomhe,  3  Dallas  383,  1  L.  Ed. 
647; 

Armour  vs.  Boherts,  151  Fed.  846,  852 ; 

Hodgson  vs.  Dexter,  1  Cranch  345,  2  L.  Ed. 
130; 

Garland  vs.  Davis,  4  How.  131,  148 ;  11  L.  Ed. 
907; 

29  Cijc.  1446-7. 

Thus  in  Hodgson  vs.  Dexter,  Supra,  the  defend- 
ant, then  late  Secretary  of  War,  was  sued  for 
breach  of  a  covenant  on  a  certain  lease  in  that  the 
buildings  on  the  premises  had  been  destroyed  by 
fire.  In  the  body  of  the  lease  the  covenantor  was 
described  as  ^^  Samuel  Dexter,  of  the  same  place. 
Secretary  of  War,"  the  covenant  purported  to  run 
from   ^'the   said    Sanuiel   Dexter,   for   himself,    his 
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heirs,  executors,  adiniiiistrators  and  assigns,''  and 
the  indenture  was  signed  ^'Samuel  Dexter,  Seah" 
Of  this  indenture  the  Chief  Justice  says  at  pages 
363-365  (L.  Ed.  136-137)  : 

^^It  appears,  from  the  pleadings,  that  Con- 
gress had  passed  a  law  authorizing  and  requir- 
ing the  President  to  cause  the  public  offices  to 
be  moved  from  Philadelphia  to  Washington;  in 
pursu.ance  of  which  law,  instructions,  by  the 
President,  were  given,  and  the  offices  belonging 
to  the  Department  of  War  were  removed;  that 
it  became  necessary  to  provide  a  war  office, 
and  that  for  this  purpose  and  no  other,  the 
agreem.ent  was  entered  into  by  the  defendant, 
who  was  then  at  the  head  of  this  department. 
During  the  lease,  the  building  was  consumed 
by  fire. 

It  is  too  clear  to  be  controverted,  that 
where  a  public  agent  acts  in  the  line  of  his 
duty  and  by  legal  authority,  his  contracts  made 
on  account  of  the  Government,  are  public  and 
not  personal. 

They  enure  to  the  benefit  of,  and  are  obliga- 
tory on,  the  government ;  not  the  officer. 

A  contrary  doctrine  woidd  be  productive 
of  the  most  injurious  consequences  to  the  pub- 
lic, as  well  as  to  individuals.  The  government 
is  inca])al)le  of  acting  otherwise  than  by  its 
agents,  and  no  prudent  man  would  consent  to 
})ecome  a  public  agent,  if  he  should  be  made 
personally  responsible  for  contracts  on  the  pub- 
lic account." 
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In  the  Hodgson  ease  just  quoted  it  will  be  noted 
that  the  agent  signed  the  contract  personally  and 
not  officially  and  that,  too,  under  seal. 

Now  under  the  statute,  knowledge  that  the 
payees  were  fictitious  mitst  be  brought  home  to  the 
Government,  the  maker  of  the  checks,  and  for  Mc- 
Coy's knowledge  of  this  fact  to  be  the  Govern- 
ment's knowledge,  he  must  have  acquired  such 
knowledge  while  acting  within  the  scope  of  his 
duties  as  Special  Disbursing  Agent  of  the  Govern- 
ment. And  he  was  not  acting  within  the  scope 
of  his  duties  for  two  reasons:  first,  that  McCoy 
obtained  his  knowledge  that  these  payees  were  ficti- 
tious while  he  was  engaged  in  a  scheme  to  defraud 
the  Government  and,  second,  that  the  regulations 
of  the  Treasury  Department  which  had  the  force  of 
law  and  of  which  the  court  takes  judicial  notice, 
prohibit  the  execution  of  commercial   paper  of  a 

disbursing  agent  in  the  name  of  a  fictitious  payee. 

The  law  sustaining  the  first  reason  is  well 
stated  b.y  Pomeroy  in  his  Equity  Jurisprudence, 
where  he  says  in  Vol.  2,  Section  675 : 

^^It  is  now  settled  by  a  series  of  decisions 
possessing  the  highest  authority,  that  when  an 
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agent  or  attornev  has,  in  the  course  of  his  em- 
ployment, been  guilty  of  an  actual  fraud  con- 
trived and  carried  out  for  his  own  benefit,  by 
which  he  intended  to  defraud  and  did  defraud 
his  own  principal  or  client,  as  well  as,  perhaps, 
the  other  party,  and  the  v'^ry  perpetration  of 
such  fraud  involved  the  necessity  of  his  con- 
cealing the  facts  from  his  own  client,  then, 
under  such  circumstances,  the  principal  is  not 
charo'ed  with  constru.ctive  notice  of  facts  known 
bv  the  attornev  and  thus  fraudulentlv  con- 
cealed." 

In  National  Ba)}l'  of  Commerce  vs.  Tacowa 
Mill  Co.  (1910),  182  Fed.  1,  11,  the  court  says  that 
the  principal  'Vannot  be  held  liable  for  the  de- 
ceitful and  dishonest  acts  of  his  agent,  for  the 
simple  and  very  potent  reason  that  the  agent  is  not 
his  agent  for  such  purposes.  As  to  them,  the  agent 
is  acting  wholly  without  the  scope  of  his  authority.'' 

It  is  a  general  rule  of  the  law  of  agency  that 
a  principal  is  bound  by  the  knowledge  of  his  agent 
for  the  reason  that  the  law  presumes  the  agent 
has  discharged  his  duty  of  communicating  his 
knowledge  to  his  principal.  An  exception  to  the 
rule  is  v^hen  the  agent  is  engaged  in  committing 
an  independent  fraudulent  act  for  his  own  benefit 
and  is  based  on  the  grounds  that  whei'e  one  in  trans- 
acting the  business  of  his  principal  is  committing 
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a  fraud  for  his  own  benefit,  lie  is  not  acting  within 
the  scope  of  his  duties  as  his  principal's  assent, 
and,  also,  that  it  cannot  be  fairly  presumed  that 
an  agent  will  communicate  to  his  principal  a  fraud 
intended  for  his  own  and  not  his  principal's  benefit 
when  the  disclosure  itself  would  expose  and  defeat 
his  fraudulent  purpose. 

As  to  the  reason  that  where  (me  in  transactino- 
the  bu.siness  of  his  principal,  is  committing  a  fraud 
for  his  own  benefit,  he  is  not  acting  within  the  scope 
of  his  duties  as  his  principal's  agent,  a  most  cogent 
and  convincing  authority  wdll  be  found  in  the  case  of 
United  States  vs.  National  Bank  of  Commerce  (C. 
C.  A.,  Ninth  Circuit,  1913),  205  Fed.  433,  at  page 
438,  where  it  is  said: 

^^He  was  the  Government's  agent,  it  is  true, 
but  he  was  not  its  agent  to  draw  checks  to 
fictitious  payees.  In  drawing  such  checks,  he 
was  not  only  acting  without  authority,  but  in 
violation  of  his  instructions,  and  in  fraud  of 
his  principal.  That  the  knowledge  of  the  agent 
is  not  in  such  a  case  the  knowledge  of  the  pi'inci- 
pal  is  held  in  the  following  cases:  Harmon  vs. 
Old  Detroit  National  Bank,  153  Mich.  73,  116 
N.  W.  617;  Shipwan  vs.  Bank,  126  N.  Y.  318; 
Armstrong  vs.  National  Bank,  46  Ohio  St.  512; 
Cliism  vs'.  First  National  Bank,  96  Tenn.  649." 
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As  to  the  seeond  reason,  that  the  regulations 
of  the  Treasury  Department  which  had  the  foree 
of  law  and  of  which  the  court  takes  judicial  notice, 
prohibit  the  execution  of  commercial  paper  of  a 
disbursing  agent  in  the  name  of  a  fictitious  payee, 
the  best  authority  will  be  found  in  the  case  of 
United  States  vs.  National  Bank  of  Commerce, 
Stipra^  at  page  488,  where  the  following  language  is 
used : 

^^The  defendant  bank,  as  a  national  de- 
positary, was  chargeal)le  with  notice  of  the  limi- 
tations of  McCoy's  authority  to  check  out  the 
I^ublic  monev  deposited  with  it.  Section  5153 
of  the  Revis'ed  Statutes  (U.  S.  Comp.  St.  1901, 
p.  3465),  provides: 

^All  national  banking  associations,  desig- 
nated for  that  purpose  by  the  Secretary  of  the 
Treasury,  shall  he  depositaries  of  puhlic  money 
^  ^  *  under  such  recfidations  as  mai/  he  pre- 
scrihed  by  the  Secretary.' 

One  of  the  regulations  promulgated  by  the 
Secretary  of  the  Treasury  on  April  16,  1903 
(Department  Circular  No.  49,  Sec.  6),  provides: 

^If  the  object  or  purpose  for  which  any 
check  of  a  public  disl)ursing  officer  is  drawn 
is  not  stated  thereon,  as  required  by  depart- 
mental regulations,  or  if  any  reason  exists  for 
suspecting  fraud,  the  office  or  bank  on  which 
such  check  is  drawn  will  refuse  its  payment.' 
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Department  Circular  No.  302,  issued  on 
December  7,  1906,  contained  the  following: 

'Any  check  drawn  hy  a  disbursing  officer 
upon  moneys  thus  deposited,  must  be  in  favor 
of  the  party,  by  name,  to  whom  the  payment  is 
to  be  made,  and  payable  to  ^ order,'  with  these 
exceptions.' 

The  exceptions  are  not  material  to  the 
present  case.  In  Thr^  Floyd  Acceptances,  7 
Wall,  m^,  19  L.  Ed.  169,  it  was  said: 

^Whenever  nec!:otiable  paper  is  found  in 
the  market  purporting  to  ))ind  the  Government, 
it  must  necessarily  be  by  the  signature  of  an 
officer  of  the  Government,  and  the  purchaser  of 
such  paper,  whether  the  first  holder  or  another, 
must,  at  his  peril,  see  that  the  officer  had  au- 
thority to  bind  the  Government.'  " 

For  additional  authoritv  to  sustain  this  last 
reason,  although  we  deem  it  unnecessary,  see  the 
following  cases: 

Marsh  vs.  Fulton  Covvfj/,  10  Wall.  676,  683; 

TJie  Maj/or  vs.  Ray,  19  Wall.  468,  478; 

Merchant's  Bank  vs.  Bergen  County,  115  U. 
S.   384,   390-391; 

Pine  Fiver  Logcjinq  Co.  vs.  V.  S.,  186  IT.  S. 
279,  291. 

And  so,  under  the  doctrine  laid  down  in  The 
Floyd  Acceptances,  Supra,  and  tliis  case  on  the 
former  appeal,  not  only  this  defendant  bank,  l)ut 
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every  person  dealing  with  MeCov's  paper  was  re- 
quired to  ascertain  at  his  peril,  the  agent's  authority 
to  execute  the  same.  They  were  required  to  know 
as  a  matter  of  law  that  if  the  name  of  the  payee  on 
McCoy's  check  was  not  tlie  name  of  the  real  person 
who  rendered  the  service,  or  delivered  the  article  for 
the  use  of  the  Government,  it  must  be  the  name  of 
McCoy. 

We  believe  that  it  admits  of  no  question  that 
McCoy  lacked  authority  to  issue  a  check  payable  to 
a  fictitious  j)ayee.  The  provisions  of  Department 
Circular  No.  102,  issued  on  December  7,  1906,  are  to 
the  effect  that  any  check  drawn  by  a  disbursing 
agent  wust  be  in  favor  of  the  party,  hjj  name,  to 
whom  the  payment  is  to  be  made  and  payable  to 
^^ order"  because  of  the  requirements  by  banks  in 
such  cases  that  the  payee  be  identified  and  the 
authenticity  of  his  signature  established.  Such  pre- 
cautions are  no  more  and  no  less  than  the  contract 
which  the  defendant  bank  and  every  other  bank 
dealing  with  this  paper  engaged  to  perform.  It  is 
the  violation  of  that  duty  which  is  the  proximate 
cause  of  the  loss  in  this  case  and  the  defendant  is 
liable. 
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The  case  of  United  States  vs,  X(fti()nal  Ex- 
change Bank,  45  Fed.  163,  is  clearly  distinguishable 
from  this  ease.  There  the  Postmaster  did  not  at- 
tempt to  commit  a  fraud  as  McCoy  did  here,  but 
was  defrauded.  There  the  check  was  made  payable 
to  the  party  entitled  to  receive  the  money  and  de- 
livered to  a  party  not  entitled  to  it.  The  Postmaster 
acted  in  good  faith  both  in  the  issuance  and  delivery 
of  the  check.  He  did  not  act  in  bad  faith  as  in 
this  case.  In  that  case  the  Postmaster  identified  the 
payee  as  is  requircKl,  in  this  case  the  payees  were 
not  identified.  If  the  bank  had  required  identifica- 
tion of  the  payees  the  loss  would  not  have  been 
sustained.  In  that  case  the  Government  agent  was 
acting  within  the  scope  of  his  employment  and  in 
good  faith  and  was  defrauded,  here,  the  agent  was 
acting  outside  the  scope  of  his  emx)loyment  and  is 
attempting  to  defraud. 

DUTIES  OF  BANK  AND  DEPOSITOR. 

A.     Exa:\iixatiox  of  Pass  Book  by  Depositor. 
An  examination  by  the  depositor  of  liis  pass 
book  and  checks  is  all  thc^  law  requires,  and  where 
such  examination,  as  in  this  case,  Avould  have  dis- 
closed   no    irregularities    to    the    Governiiient,    the 
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record   need   not    show   whether   such    examination 
was  or  was  not  made. 

Thus  in  Leather  Mamifactnrers'  Bank  vs.  Mor- 
gan, 117  U.  S.  96,  117,  29  L.  Ed.  811,  819,  the  court 
says : 

^^From  Welsh  vs.  German-Ameriean  Bank, 
it  is  clear  that  the  compaiison  by  the  depositor 
of  his  check  l)ook  with  his  pass-book  would  not 
necessarily  have  disclosed  the  fraud  of  his 
clei'k ;  for  the  check  when  paid  by  the  bank  was, 
in  respect  of  date,  amount,  and  name  of  payee, 
as  the  depositor  intended  it  to  be,  and  the  fraud 
was  in  the  subsequent  forgery  by  the  clerk  of 
the  payee's  name.  As  the  depositor  was  not 
presumed  to  know,  and  as  it  did  not  appear  that 
he  in  fact  knew,  the  signature  of  the  payee,  it 
could  not  be  said  that  he  was  guilty  of  neg- 
ligence in  not  discoverinsr,  upon  receiving  his 
pass  book,  the  fact  that  his  clerk  or  some  one 
else  had  forged  the  payee's  name  in  the  indorse- 
ment. ' ' 

B.      IXDEPP^XDEXT    IXYESTTGATION'    OF    DEPOSITOR. 

Counsel  attempted  to  put  into  this  record  facts 
indicating  that  the  Government  by  some  independ- 
ent investigation  could  have  determined  whether 
or  not  McCoy  was  conducting  his  business  for  the 
Covernment  in  a  regular  maimer,  but  such  facts, 
even  if  established,  cannot  avail  the  defendant,  for 
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the  depositor  owes  the  bank  no  duty  even  to  search 
for  or  discover  forged  endorsements  on  his  bills 
or  checks  {National  Citif  Bank  vs.  Third  National 
Bank,  111  Fed.  136,  140)  nor  to  conduct  an  inde- 
pendent investigation  in  order  to  prevent  the  fraud 
of  a  dishonest  agent  (National  Bank  of  Commerce 
vs.  Tacoma  Mill  Company,  182  Fed.  1,  12-13). 

The  Government  was  not  negligent  in  failing 
to  discover  these  forgeries  for  the  additional  reason 
that  the  Government  is  not  presumed,  any  more 
than  any  other  depositor,  to  know  the  signatures 
of  the  payees  of  its  checks. 

United  States  vs.  National  Exchange  Bank, 
214  U.  kS.  302,  317,  53  L.  Ed.  1006,  1012. 

Leather  Manufacturers^    Bank    vs.    Morgan, 
117  U.  S.  96,  117;  29  L.  Ed.  811,  819. 

C.    Bank's  Negligence  Caxtsed  Loss. 

The  opposing  counsel  maintain  that  had  the 
Government  exercised  ordinary  diligence  no  damage 
would  have  resulted. 

It  appears  from  the  testimony  in  this  case  that 
McCoy  deposited  these  checks  in  other  banks  wliere 
he  gave  a  false  name  and  that  defendant  bauk  paid 
them,    relying   on   the    endorsements    of    the    othei' 
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banks.  It  does  not  appear  that  this  defendant 
made  any  investigation  v/hatever  to  determine  the 
anthentieity  of  the  endorsements.  It  also  appears 
that  an  examination  of  the  cancelled  cheeks  and 
the  bank's  statement  wonld  not  have  revealed  the 
iriegnlarities  of  McCoy. 

This  contention  of  the  plaintiff  in  error  is  best 
answered  by  the  opinion  of  this  conrt  in  United 
States  vs.  National  Bank  of  Commeree,  Supra,  at 
page  436,  where  the  conrt  says: 

"The  defendant  cojitends  that  it  may  l)e 
snstained  on  the  gronnd  of  the  plaintiff's  neg- 
ligence in  not  discovering  the  f rands  of  McCoy 
sooner  tlian  it  did.  But  the  defendant  having 
been  negligent,  and  the  negligence  of  the  banks 
through  which  it  received  the  checks  being  im- 
putable to  it,  it  is  in  no  position  to  urge  the 
negligeuce  of  the  Government  as  a  defense  to 
the  action.  In  the  absence  of  knowledge  to  the 
contrary,  the  Goveiiiment  had  the  right  to  rely 
upon  tlie  assumption  that  the  defendant  as  the 
depositary  of  public  money  would  do  its  duty, 
and  there  was  nothing  in  the  case  to  indicate 
that  its  reliance  was  misplaced  until  it  dis- 
covered McCoy's  frauds. 

"A¥here  a  bank  holds  money  of  a  de]^ositor 
su.bject  to  che(^k,  it  can  be  required  to  pay  any 
valid  check  of  the  depositor,  but  it  cannot 
change  against  the  depositor's  account  money 
paid  upon  a  f(n\ged  (^lieck^  or  upon  a  check  to 
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which  the  bank  has  obtained  title  by  way  of  a 
forgery. 

^'Of  course,  the  Government  was  not 
chargeable  with  knowledge  of  the  signatures  of 
the  payees  of  the  checks  of  its  disbursing  agent. 
In  Leather  Manf.  Bank  vs.  Morgan^  117  IT.  S. 
96,  6  Sup.  Ct.  657,  29  L.  Ed.  811,  Mr.  Justice 
Harlan  said: 

^^  ^If  the  defendant's  officers,  before  paying 
the  altered  checks,  could  ])y  proper  care  and 
skill  have  detected  the  forgeries,  then  it  cannot 
receive  a  credit  for  the  amount  of  those  checks, 
even  if  the  depositor  omitted  all  examination 
of  his  account.' 


^*In  Tainted  States  vs.  National  Exchange 
Bank,  214  U.  S.  302,  29  Sup.  Ct.  665,  53  L.  Ed. 
1006,  16  Ann.  Cas.  1184,  the  court  said: 

^^  ^The  exceptional  rule  as  to  certain  classes 
of  commercial  paper  proceeds  upon  an  assump- 
tion of  knowledge  or  duty  to  know,  naturally 
arising  fiom  the  situation  of  the  parties,  en- 
tirely consonant  with  their  capabilities,  and  in 
accord  with  the  common  sense  view  of  their 
relation.  To  apply  the  rule,  however,  to  the 
Government  and  its  duty  in  paying  out  the 
millions  of  pension  claims,  which  are  yearly 
discharged  by  means  of  checks,  would  require 
it  to  be  assumed  that  that  was  known,  or  ought 
to  have  been  known,  which  on  the  fa^^e  of  the 
situation  was  impossible  to  be  known,  would 
besides  wholly  disregard  tlie  relation  l)etween 
the  parties  and  would  also  require  that  to  be 
assTuned  which  the  obvious  dicta t(\s  of  common 
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sense  make  clear   eoiild  not  be  truthfully  as- 
sumed. ' 

''And  the  eourt  held  that  the  United  States 
was  not  chargeable  with  the  knowledge  of  the 
signatures  of  the  persons  entitled  to  receive 
pensions.  If  that  be  true  as  to  the  signature  of 
checks  made  to  pension  claimants,  by  the 
stronger  reason  it  is  true  in  regard  to  payments 
made  to  unknown  persons  whose  signatures  are 
not  on  file  in  any  department  of  the  Govern- 
ment, as  was  the  wc-ase  of  the  payments  made  by 
McCoy  to  persons  who  worked  in  his  employ- 
ment." 

DEMAND. 

It  is  said  })y  the  defendant  that  it  was  the  duty 
of  the  Govennment  to  have  made  a  demand  upon 
the  defendant  for  the  money  and  it  has  assumed  this 
burden  by  making  and  pleading  the  demand;  but  it 
did  not  do  so  until  six  months  after  the  discovery 
of  the  forgeries.  Also  that  the  recourse  of  the 
defendant  bank  against  the  forwarding  banks  from 
whom  it  received  the  checks  is  now  doubtful  and 
the  defendant  has  sustained  an  injury,  at  least  to 
the  extent  of  rendering  it  extremely  doubtful  as  to 
its  rights  of  ]'ecourse  against  the  forwarding  banks. 

This  contention  is  against  the  overwhelming 
weight  of  authoi'ity.     Tluis  see   Ignited  States    r.s\ 
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National  Bank  of  Commerce,  Supra,  at  page  435, 
where  the  following  language  is  used: 

^^We  are  unable  to  assent  to  the  propo- 
sition that  the  possession  of  those  checks  by 
the  defendant  was  necessar}^  in  order  to  enable 
it  to  maintain  actions  against  the  banks  through 
Avhicli  it  received  the  same.  The  defendant 
made  no  demand  for  the  cher-ks,  and  m.ade  no 
offer  to  pay  the  money  due  tlie  Government  on 
condition  that  the  checks  be  returned  to  it.  Its 
refusal  to  pay  was  absolute  and  unconditional. 

*^Its  cause  of  action  against  the  banks 
through  which  it  I'cceived  the  checks  v;ith  the 
forged  indorsements  arose  immediately  upon 
its  payment  thereof.  Said  the  court  in  Leather 
Manf.  Bank  vs.  Merchant's  Bank,  128  U.  S. 
26-35,  9  Sup.  rt.  3,  4  (32  L.  Ed.  342)  : 

''  ^Oue  who  by  presenting  forged  paper  to 
a  bank  procures  the  payment  of  the  amount 
thereof  to  him,  even  if  he  makes  no  express 
warranty,  in  law  lepresents  that  the  paper  is 
genuine,  and,  if  the  payuient  is  made  in  ignor- 
ance of  the  forgery,  is  Hal  le  to  an  action  by 
the  ])ank  to  rerM)ver  back  the  money  which  in 
equity  and  good  conscience  has  never  ceased  to 
be  its  propertv.  ^  ^  ^  There  is  no  con- 
sideration fo)'  the  payment,  and  the  rtioney  re- 
mains, in  equity  and  good  conscience,  the  prop- 
erty of  the  payer,  and  may  be  recovered  back 
by  him,  without  any  previous  demand,  as  money 
had  and  received  to  his  use.  TTis  right  of 
action  accrues,  and  the  statute  of  limitations 
begins  to  run  immediately  upon  the  payment.'  " 
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And  see  further  the  other  cases  cited  by  the 
court  in  its  opinion  as  follows: 

United  Staff. 9  vs.  National  ExcJmnge  Bank, 
214  U.  S.  302,  29  Sup.  Ct.  665,  53  L.  Ed. 
1006,  16  Ann.  Cas.  1184; 

United  States  ?'.s.  National  Park  Bank  of  N, 
Y.  (D.  C),  r>  Fed.  852; 

United  States  vs.  On  on  da  ( fa  Covntij  Sav. 
Ba^nk  (D.  0.),  39  Fed.  259;  and 

Onondaga  County  Sav.  Bank  vs.  United 
States,  64  Fed.'  703,  12  0.  C.  A.  407. 

Again  the  court  shoves  the  unsoundness  of  the 
defendant's  contention  on  page  437  of  its  opinion 
where  it  uses  the  following  language: 

^'It  is  not  shown  that  the  defendant  has 
suifered  any  prejudice,  or  has  been  in  any  w^ay 
injured  by  the  delay  of  the  Government  in  com- 
mencing the  action.  When  the  demand  was 
made  upon  it  for  repayment,  the  statute  of 
limitations  had  not  run  against  the  defendant's 
right  of  action  against  the  banks  upon  which 
it  had  the  right  of  recourse,  and  the  allegation 
in  the  amended  answer  that  by  reason  of  the 
failure  of  the  Government  to  notify  the  bank 
of  McCoy's  fraud  within  a  reasonable  time  it 
had  lost  its  right  against  the  various  banks 
through  which  the  checks  had  been  forwarded 
for  payment  is  not  sustained." 

In  addition  to   tlie   defendant's   contention   in 
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this  regard  being  answered  by  tlie  law  as  given  in 
the  court's  opinion  it  is  answered  by  the  facts  as 
appears  in  the  transcript  on  pages  114  and  115, 
which  reads  as  follows: 

^^  (Testimony  of  W.  G.  Good.) 

Q.  And  you  returned  them  to  the  f)ank? 

A.  I  returned  them  to  the  bank,  and  after 
— I  think  it  was  after  Mr.  McCoy  plead  gviilty 
and  I  advised  them  of  what  took  place  in  con- 
nection with  Mr.  McCoy  and  that  those  checks 
were  fraudulent  and  that  he  admitted  it,  and 
so  forth. 

Q.  And  you  told  the  banking  officers,  did 
you,  that  the  checks  were  fraudulent? 

A.  Oh,  yes. 

Q.  And  in  what  wav  they  were  fraudulent  ? 

A.  Yes,  sir;  I  gave  them  the  history  of  the 
whole  case  and  the  transacticms  in  connection 
with  my  investigation  at  that  time. 

Q.  You  left  the  checks  in  their  possession? 

A.  Oh,  yes;  I  returned  them." 

Thus  the  bank  knew  the  facts  and  its  rights  as 
soon  as  the  Government. 

This  argument  disposes  of  pages  42,  43  and  44 
of  the  defendant's  brief. 
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INSTRUCTIONS    REFUSED. 

First — First  In^struction. 

The  argument  on  the  first  instruction  (see  pages 
44  and  45  of  defendant's  brief)  is  answered  by  us 
in  our  argument  on  the  second  affirmative  defense — 
see  beginning  of  our  ])rief. 

Skoond — Second  Instruction. 

The  part  of  the  second  instru(*tioii  material  to 
this  argument  is  as  follows: 

^'I  instruct  ;^ou  that  the  plaintiff  cannot 
recover  for  the  said  sum  of  $5,718,  and  such 
sum  must  be  deducted  fi'om  the  total  amount 
of  $15,129.81,  for  the  reason  that  the  judgment 
of  conviction  against  th(^  said  M.  P.  McCoy 
upon  said  indictment  conclusively  established 
the  fact  that  such  sum  of  $5,718  was  the  money 
and  propei'ty  of  the  United  States,  and  by  filing 
such  indictment  against  the  said  McCoy  for 
such  siuii  and  procuring  a  conviction  thereon, 
the  United  States  elected  to  treat  said  sum  men- 
tioned in  said  indictment  as  its  own  property 
and  thereby  waived  its  claim  for  said  sum 
ngainst  the  defendant  bank." 

Tli(^  instruction  and  the  defendant's  argument 
on  it  ov(4'look  the  ])oint  that  tlie  facts  which  prove 
the  indictnu^nt  would  also  ])rove  our  complaint  and 
vice  versa.    The  facts  ai'e  not  inconsistent,  but  con- 
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sistent.  You  can  prove  l)oth  the  civil  action  and 
the  indictment  by  them.  Defendant  has  mistaken 
the  doctrine  of  estoppel,  wliich  he  is  endeavoring 
to  invoke. 

•  Estoppel  is  defined  in  Williams  vs.  Supreme 
Coimeil  A.  L.  of  II.,  80  N.  Y.  App.  Div.  402,  80  N^ 
Y.  Suppl.  713,  as  folhnvs: 

^^In  tlie  broad  sense  of  the  term  ^estoppel' 
is  a  bar  which  precludes  a  person  from  deny- 
ing the  truth  of  a  fact  which  has  in  contempla- 
tion of  law  become  settled  by  the  acts  and  pro- 
ceedings of  judicial  or  legislative  officers,  or  by 
the  act  of  the  party  himself,  either  by  conven- 
tional w^riting  or  by  representations,  express  or 
implied,  in  pais." 

Again  it  is  defined  in  Boitvier  Latv  Diet,  and 
quoted  with  approval  in  Coogler  vs.  Rogers,  25  Fla. 
853,  873,  7  So.  391,  as  follows: 

^'The  preclusion  of  a  person  from  asserting 
a  fact,  by  previous  conduct  inconsistent  there- 
with, on  his  own  part,  or  on  the  part  of  those 
under  whom  he  claims." 

Again,  Greenleaf  on  Evidenee  gives  a  definition 
which  is  approved  in  Sonth  vs.  Beaton,  113  Ky.  312, 
320,  68  S.  A¥.  137,  1105,  aud  is  as  follows: 

*^An  estoppel  arises:     Where  a  man  Uias 
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done  some  act  which  the  policy  of  the  hiw  will 
not  permit  him  to  gainsay  or  deny.'  " 

^'The  purpose  of  all  estoppels  is  to  prevent 
duplicity  and  inconsistency."  Bower  vs.  Mc- 
Cormack,  23  Gratt.  (Ya.)*310. 

Estoppel  ^Vonclndes  the  truth  in  order  to  pre- 
vent fraud  and  falsehood.''  Van  Fensselaer  vs. 
Keaniff/,  11  How.  (U.  S.)  297,  326,  13  L.  Ed.  703. 

It  will  be  oliserved  fr(^m  these  definitions  that 
estoppel  precludes  the  assertion  of  facts  not  law. 
Moore  vs.  IViUis,  9  ^.  C  .555. 

The  defendant  is  ui"<2^ing"  that  we  are  to  be  bound 
in  a  civil  action  by  a  position  of  law  that  we  main- 
tained in  a  criminal  case.  Even  if  his  contention 
were  borne  out  by  the  record  it  would  not  be  sound. 
It  is  the  duty  of  the  United  States  to  prosecute 
criminals  such  as  McCoy.  It  is  to  the  interest  of 
the  defendant  that  these  prosecutions  be  made.  It 
does  not  lie  in  the  mouth  of  the  defendant  to  say, 
^^  You  maintained  a  certain  position  in  prosecuting  a 
criminal  and  that  works  as  an  estoppel  against  you 
to  prevent  your  recovery  in  a  civil  action." 

The  defendant  says  at  page  50  of  his  brief, 
^^The  moment  McCoy  drew  the  checks  and  got  the 
money  it  became  the  dutv  of  the   Government   to 
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elect  whether  it  would  look  to  McCoy  for  the  return 
of  these  funds  or  look  to  tlie  bank.  It  could  not  do 
both/'  In  this  contention  the  defendant  is  wrong. 
Even  if  the  Government  had  brought  a  civil  action 
against  McCoy  it  would  not  prevent  a  recovery  from 
the  bank.  For  the  Government  to  recover  from  the 
bank  it  is  necessary  for  McCoy  to  be  in  the  wrong. 
But  the  Government  merely  prosecuted  McCoy 
criminally  as  it  was  its  duty  to  do.  Does  the 
defendant  think  for  one  instant  that  a  court  would 
sustain  the  proposition  that  either  the  State,  United 
States  or  a  private  individual  would  lose  any  civil 
right  because  of  their  bringing  a  criminal  to  book"? 
Does  the  defendant  think  that  this  would  prevent 
duplicity  and  inconsistency  or  fraud  and  falsehood'? 

Sometimes  money  deposited  in  a  bank  is  viewed 
as  the  property  of  the  depositor  and  sometimes  as 
a  loan  by  the  depositor  to  the  bank.  The  fact  is,  the 
deposit  of  the  money,  whether  it  is  a  debt  or  prop- 
erty, is  a  conclusion  of  law  from  the  fact.  Thus  in 
5  Cyc.  517,  it  is  said: 

^'A  bank  may  maintain  two  relations  with 
a  depositor,  his  debtor  with  respect  to  one  thing 
and  his  agent  with  respect  to  another.  Again, 
it  may  be  his  agent  at  one  time  and  his  debtor 
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at  another.  When  money  is  deposited  in  a  bank 
it  is  said  to  be  the  debtor  and  the  depositor  the 
creditor.  Yet  in  another  sense  the  depositor  is 
the  owner  and  can  at  any  time  demand  repay- 
ment. ' ' 

Now  in  this  ease  it  is  the  fact  that  the  money 
was  deposited  in  the  defendant  bank  and  that  Mc- 
Coy misappropriated  it  as  we  set  forth.  It  is  con- 
sistent with  our  case  to  say  that  the  money  in  the 
bank  was  the  property  of  the  United  States  and  the 
bank  our  bailee,  and  that  McCoy,  our  agent,  through 
being  our  agent,  wrongfully  gets  the  money  from 
the  bank  and  misappropriates  it.  In  such  event  both 
the  bank  and  McCoy  would  be  liable,  the  bank  civ- 
illy, McCoy  civilly  and  criminally.  Or  we  can  say 
that  the  1)ank  is  our  debtor  and  McCoy  wrongfully 
gets  funds  from  the  debtor.  Under  either  theory 
both  the  bank  and  McCoy  are  wrong  and  can  be 
sued. 

But  if  we  assume  for  the  sake  of  argument  that 
w^hen  the  Government  indicted  McCoy  it  stated  that 
the  mone}"  taken  by  him  was  its  own  pi-operty.  If 
that  position  were  inconsistent  with  the  one  main- 
tained in  this  case,  it  would  not  estop  us.  The  facts 
that  prove  the  indictment  are  the   same  that   are 
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necessary  to  prove  our  complaint  in  this  action,  and 
the  position  we  maintain  in  the  indictment  would  be 
merely  a  different  conclusion  of  law  from  the  facts 
and  it  would  certainly  not  estop  us  from  going  into 
a  civil  action  and  maintaining  the  other  conclusion 
of  law  from  the  same  facts,  namely,  that  the  bank 
and  the  depositor  occupied  the  position  of  debtor 
and  creditor.  Pleadings  such  as  indictments  and 
complaints  are  part  fact  and  part  conclusions  of 
law  from  facts.  You  can  maintain  different  con- 
clusions of  law  from  the  same  set  of  facts  in  differ- 
ent civil  cases,  much  less  maintain  an  opposite 
position  in  a  criminal  case  from  one  advocated  in 
a  civil  case,  provided  only  that  it  does  not  entail 
the  falsification  or  change  of  your  facts. 

The  purpose  of  estoppel  is  to  prevent  a  man 
from  comirig  into  court  on  one  day  and  swearing 
to  certain  facts  and  on  the  next,  to  maintain  a 
different  position,  swearing  to  an  opposite  state  of 
facts.  If  the  doctrine  of  estoppel  could  be  invoked 
at  all  in  this  case,  the  court  would  refuse  to  do  so 
on  the  ground  that  it  would  be  against  public  policy. 

Third — Sixth  Ixstructiox. 
The  germane  portion  of  the  sixth   instruction 
of  defendant  is  as  follows: 
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^'Tlio  plaiiitiif  irstrnctod  the  defendant 
hank  to  honor  all  eheeks  drawn  upon  said  ae- 
eonnt  hy  the  said  INL  P.  MeCov,  as  sueh  Exami- 
ner of  Snrvevs  and  Special  Dishnrsino^  Agent, 
without  limitation  or  condition,  then  I  instruct 
YOU  that  defendant  had  the  leo^al  ria^ht  to  honor 
any  checks  so  drawn  hv  said  McCoy  regardless 
of  the  fact  as  to  whether  the  pavees  were  ficti- 
tious or  otherwise,  and  if  you  find  that  such  spe- 
cial instructions  were  <?iven  at  the  time  of  the 
opening  of  said  account,  then  I  instruct  you  that 
such  special  instruction^  would  justify  the  de- 
fendant hank  failing,  if  it  did  fail,  to  follow  the 
general  instructions  issued  hv  the  Treasury  De- 
partment of  the  X'^nited  States." 

The  defendant  on  this  hranch  of  the  case  over- 
looks Section  5158  TT.  S.  E.  S.,  which  provides  that: 

^^AU  national  hanking  associations,  desig- 
nated for  that  purpose  hv  the  Secretary  of  the 
Treasurv,  shall  he  depositaries  of  puhlic  money, 
under  such  regulations  as  mav  he  prescrihed  hv 
the  Secretary;     ^     *     ^  "      * 

And  also  the  common  law  that  the  regulations 
of  the  Departments  of  Government  made  pursuant 
to  law  have  the  force  of  law  and  are  judicially  no- 
ticed hy  the  court. 

Caha   ?;.<?.    r)iifed  States,  152   U.   S.   211,   38 
Ed.  415; 

Costnos  Exploitation  Co.  vs.  Gray  Eagle  Tron 
Co.,  190  U.  S.  301,  47  L.  Ed.  1064. 
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If  the  facts  could  be  twisted  to  mean  what  the 
defendant  contends  they  do,  he  is  checkmated  by  the 
law.  If  the  Secretary  of  the  Treasury  had  tried 
to  give  to  McCoy  instructions  in  a  letter  that  were 
different  from  the  Department  Eegulations,  the 
court  Avould  have  held  that  the  instructions  con- 
trolled and  not  the  letter.  The  Secretary  of  the 
Treasury  is  limited  in  his  authority  just  as  McCoy 
was,  and  had  no  right  to  allow  either  McCoy  or  the 
bank  to  deal  with  Government  money  in  an}^  manner 
different  from  that  j:)rescribed  by  law.  A  letter 
written  to  McCoy,  telling  him  that  he  was  Disburs- 
ing Agent  could  not  be  construed  by  the  most  imagi- 
native as  being  a  Department  Regulation.  The  word 
^^ regulation"  has  a  well  defined  meaning  that  does 
not  embrace  such  a  letter  as  is  here  referred  to. 
One  of  the  reascms  why  '^regulation"  could  not  mean 
a  letter  is  this,  that  the  Department  Regulations 
relate  to  all  depositaries  of  public  money  and  the 
Secretary  of  the  Treasury  has  no  right  to  discrimi- 
nate in  favor  of  a  particular  bank. 

One  of  the  Regulations  (Department  Circular 
No.  102,  issued  on  December  7,  1906)  provides  tliat 

''Any  check  drawn  Ijy  a  disbursing  officer  u2)on 
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moneys  thus  deposited,  must  be  in  favor  of  the 
party,  by  name,  to  ^Yhom  the  payment  is  to  be 
made. ' ' 

That  is,  a  disbu]sin,2:  a^^ent  has  no  authority  to 
make  cheeks  paya])le  to  fictitious  payees,  the  reason 
being  that  this  would  dispense  with  one  of  the  safe- 
guards against  fraud — the  identification  of  the 
payee.  This  rule  is  as  much  the  law  as  Section  5153 
and  the  Secretaiy  of  the  Treasury  has  no  more  right 
to  violate  it  than  has  the  bank  or  McCoy.  The  power 
and  authority  of  government  officials  is  controlled 
entirely  by  public  law  and  if  the  greatest  or  the 
humblest  steps  beyond  his  duty,  he  cannot  bind  the 
Government,  and  this  the  whole  world  knows  be- 
cause it  is  a  matter  of  law. 

Another  answer.  If  we  have  not  checkmated 
the  defendant  with  the  law,  it  seems  to  us  that  the 
facts  have  done  so.  The  testimony  shows  that  Mc- 
Coy got  a  letter  ''that  instructed  me  to  sign  checks 
as  Special  Disbursing  Agent."  He  did  not  think 
there  were  any  limitations  placed  on  his  authority 
in  this  letter.  He  does  not  say  what  the  contents 
of  the  letter  were  because  he  could  n(^t  remember 
them.  He  does  not  say,  and  the  testimony  cannot 
be  construed  to  be,  that  the   letter   gave   him   the 
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authority  to  sign  these  checks  in  any  manner  di:ffer- 
ent  from  that  prescribed  by  law  and  the  Depart- 
ment Regulations  for  the  drawing  out  of  Govern- 
ment money  by  disbursing  agents.  All  the  testimony 
shows  is  that  the  letter  appointed  him  a  Special 
Disbursing  Agent.  It  did  not  put  any  limitations  on 
his  authority  or  refer  to  anv  because  it  was  already 
covered  hj  the  law  and  Department  Regulations. 

The  contention  of  the  defendant  is  as  ridiculous 
as  if  a  corporation  had  written  to  a  bank  and  told 
it  to  honor  all  checks  made  by  its  agent  to  pay  for 
boots  and  shoes  and  later  on  had  written  a  letter 
to  John  Smith,  telling  him  that  he  was  its  agent 
and  to  go  to  the  bank  and  show  his  authority,  there 
being  no  limitation  in  tlie  letter  on  the  authority 
of  John  Smith ;  and  as  if  the  bank  had  later  honored 
checks  of  John  Smith  for  timber  contracts  and  then 
solemnly  maintained  that  the  letter  to  John  Smith 
contained  no  limitati(ms  on  his  authority,  and  they 
were  therefore  justified  in  honoring  his  checks  for 
all  purposes. 

The  testimony  on  this  subject  will  be  found  on 
pages  69,  70,  83  and  84,  and  is  as  follows: 

(Testimony  of  M.  P.  McCoy.) 
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*^Q.  The  bank  had  no  other  instructions, 
except  from  readino;  your  letter? 

A.  I  don't  know,  but  I  presume — 

Q.  I  don't  want  an)^  of  your  presumptions 
— YOU  don't  know? 

A.  I  don't  know.  That  letter  instructed 
me  to  si<^n  checks  as  Special  Disbursing  Agent. 

Q.  No  limitation  was  placed  by  that  letter, 
or  was  placed  on  the  bank  by  that  letter,  to 
paying  any  checks  signed  by  you? 

A.  No,  sir. 

Q.  There  w^ere  no  conditions,  it  had  been 
remitted  direct  to  the  bank  to  take  your  signa- 
ture, and  directing  you  to  draw  it  out  upon 
3^our  signature,  that  was  the  size  of  these  in- 
structions, was  it  not? 

A.  Yes,  sir,  the  purport  of  them. 

Q.  That  is  the  substance? 

A.  I  don't  remember  the  w^ording  exactly, 
but  that  is  the  substance  or  object  of  the  letter. 

Q.  To  advise  the  bank  that  you  had  author- 
ity to  draw  any  money  placed  to  your  credit  as 
Special  Disbursing  Agent? 

A.  Yes,  sir." 


Q.  And  your  written  instructions  were  to 
show  your  orders  to  the  bank,  were  they? 

A.  I  cannot  recall  exactly,  but  I  was  noti- 
fied of  this  sum  being  placed  to  my  credit  in 
this  bank. 
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Q.  You  were  authorized  to  draw  it  out  on 
your  signature? 

A.  Yes,  sir. 

Q.  You  showed  that  to  the  bank? 

A.  Yes,  sir. 

Q.  You  didn't  tell  them  anything  about 
your  being  unlimited  in  your  power  to  draw 
that  mone.v? 

A.  No,  sir,  I  simply  shoAved  them  my  letter. 

Q.  The  letter  didn't  contain  any  limitations 
on  your  powers  ? 

A.  No,  sir. 

Q.  It  was  an  unconditional  authority? 

A.  Yes,  sir,  I  think  the  checks  were  to  be 
signed  by  myself  as  Special  Disbursing  Agent. 

Q.  With  that  exception  there  was  no  limi- 
tation ? 

A.  No,  sir. 

Q.  There  was  no  limitation  on  the  author- 
ity of  the  bank  to  pay  you  money? 

Mr.  FISHBURNE— Same  objection,  your 
Honor. 

The   COURT— Objection  overruled. 

Mr.   FISHBURNE— Exception. 

The  COURT— Exception  allowed. 

A.  No,  sir.  The  letter  gave  me  authority 
to  draw  it  out  myself  on  my  own  order,  but  I 
don't  think  I  could  have  drawn  any  checks  un- 
der that  authority  payable  to  myself. 
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Q.  It  didn't  say  anything  about  it  at  all? 

A.  Well.  I  was  to  draw  this  money  as  Spe- 
cial Disbursing  Agent  and  I  don't  remember 
that  it  limited  me  at  all. 

Q.  You  don't  think  that  anything  was 
stated  as  to  any  limitation  at  all? 

A.  I  don't  think  that  there  was  any  limita- 
tion stated." 

If  we  eould  override  the  law  we  should  have 
material  testimony  to  do  so.  Even  in  a  State  court 
such  testimony  as  this  would  not  be  allowed  to  go 
to  a  jury.  Besides  this,  where  there  is  a  conflict 
between  statutory  law  and  facts,  the  court  must 
enforce  the  law,  and  it  is  not  proper  for  a  jui'y  to 
determine  which  should  control. 

Fourth — The  Seventh  Instritctiox. 

As  to  the  seventh  instruction,  the  reason  it 
should  not  be  given  is  covered  by  previous  argu- 
ment. 

Fifth — Eighth  Instruction. 

This  instruction  is  also  covered  by  previous 
argument. 

NEW  TEIAL. 

A.    Record  Shows  New  Trial  Should 

Be  Denied. 
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The  contention  of  the  defendant  in  his  motion 
for  a  new  trial  is  set  forth  in  his  brief  on  page  61 
(near  the  bottom)  and  page  62. 

The  affidavit  of  the  officer  of  the  bonding  com- 
pany shows  that  the  bond  of  McCoy  was  condi- 
tioned as  follows : 

^^And  conditioned  npon  the  faithfnl  per- 
formance of  the  dnties  of  the  said  McCoy  as 
Special  Disbursing  Agent  and  Examiner  of 
Surveys  for  the  United  States  in  the  States  of 
Washington,  Montana  and  Idaho,  said  bond 
being  in  the  penaltv  of  Three  Thousand  Dol- 
lars   ($3,000)." 

The  affidavit  further  states  that  after  being 
notified  of  default  on  ])ond  the  affiant  did,  on  the 
5th  day  of  January,  1910, 

^^pay  to  the  said  United  States  in  full  settle- 
ment of  its  liability  under  said  bond  afore- 
mentioned the  sum  of  Three  Thousand  Dollars 
($3,000)  for  which  it  holds  the  receipt  and  re- 
lease of  the  said  United  States  of  and  from  any 
liability  against  it  on  account  of  said  bond." 

The  record  further  shows  on  pages  183  and  181 
that  the  Three  Thousand  Dollars  paid  by  the  bond- 
ing company  was  credited  on  the  salary  that  was 
paid  to  McCoy  himself  and  no  part  of  it  on  these 
fraudulent  checks.     Even  if  we  had  a  right  in  this 
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action  to  inquire  into  a  contention  between  the  bond- 
ing company  and  the  United  States,  we  are  sure  that 
the  Government  could  so  apply  this  money.  The 
bond  was  conditioned  upon  the  faithful  perform- 
ance of  McCoy  of  his  duties  as  Examiner  of  Sur- 
veys as  well  as  Special  Disbursing  Agent.  It  w^as 
a  violation  of  both  duties  to  pay  himself  money 
for  work  that  he  never  did,  for  surveys  to  make 
which  he  never  even  went  on  the  groimd. 

Thus  see  the  Record,  at  page  60,  which  reads 
as  follows: 

(Testimony  of  M.  P.  McCoy.) 

^^A.  Only  a  part  of  them.  I  did  a  few  of 
them. 

Q.  You  were  on  all  of  them,  were  you  not, 
with  the  exception  of  the  one  in  northern  Mon- 
tana ? 

A.  ^o,  sir. 

Q.  How  many  all  together? 

A.  I  am  unabJe  to  approximate.  The  rec- 
ords of  the  office  will  show,  and  I  could  not  even 
approximate  without  having  those  records." 

Again,  see  on  pages  61  and  62  of  the  record  in 

the  same  testimony,  which  is  as  follows: 

^'A.  Well,  in  quite  a  majority  I  did  not 
examine  in  the  field  at  all. 
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Q.  Didn't  do  any  field  worlv  at  all? 

A.  No,  sir. 

Q.  You  had  nobody  do  it  ? 

A.  No,  sir. 
******* 

Q.  And  during  this  time,  a  period  of  two 
years,  you  simply  copied  the  notes  from  the 
Surveyor  General's  office? 

A.  They  were  not  copied,  they  were  faked, 
we  made  our — " 

The  record  shows  that  McCoy  was  getting  Two 
Hundred  and  Seventy-five  Dollars  ($275)  a  month, 
so  according  to  the  record  the  Government  lost 
more  than  the  three  thousand  dollars  on  the  breach 
of  McCoy's  duty  as  Examiner  of  Surveys  and  Spe- 
cial Disbursing  Agent. 

The  record  does  not  show  that  the  bonding  com- 
pany, when  it  paid  the  money,  stated  on  what  por- 
tion of  McCoy's  defalcations  the  money  should  be 
applied  and  counsel  will  concede  the  rule  that  a 
debtor  can  apply  money  paid  on  an  obligation  to 
any  portion  of  it  that  he  desires — if  an  old  account 
on  the  older  items  of  the  account,  and  so  on.  So 
here  the  Government  had  a  right  and  did  apply  the 
three  thousand  dollai's  on  the  liability  arising  from 
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that  l)rea(4i  of  duty  of  McCoy's  as  to  the  payment 
of  his  own  salary.  Even  if  it  had  been  improperly 
so  credited  that  was  res  inter  alios  acta.  The  bond- 
ing company  alone  could  complain  and  not  this 
bank. 

B.     Doctrine  of  Sitbrogatiox  Not  ArPLiCABLE 
TO  A  Wroxg  Doer. 

The  doctrine  of  subrogation  cannot  be  invoked 
in  favor  of  a  wrong  doer.  The  fundamental  prin- 
ciple underlying  our  recovery  in  this  action,  is  that 
the  Natiuoal  Bank  of  Commerce  wrongfully  paid 
out  money  on  these  forged  checks. 

Suppose  that  our  surety  company  bond  cov- 
ered the  total  amount  sued  on  by  the  Government, 
and  that  the  United  States  had  been  paid  by  the 
bonding  company  for  the  total  amount  of  McCoy's 
defalcations.  It  is  just,  and  a  court  of  law^  and 
equity  would  apply  the  rule,  that  the  bonding  com- 
pany would  be  subrogated  to  the  rights  of  the  Unit- 
ed States,  and  would  have  a  right  of  recovery 
against  the  National  Bank  of  Commerce  for  the 
total  amount  of  the  forged  checks. 
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Now  suppose,  for  the  sake  of  argument,  that 
the  United  States  collected  from  the  bonding  com- 
pany the  total  amount  of  its  bond,  and  then  sued 
the  bank  for  the  total  amount  of  this  indebedness 
and  recovered  it  from  the  bank,  then  the  law  is, 
that  the  surety  company  would  have  a  right  to  sue 
the  United  States  for  the  total  amount  collected 
from  the  bank.  But  the  rule  cannot  be  reversed. 
The  bank  cannot  come  in  and  tell  the  United  States 
what  it  and  the  bonding  company  shall  or  shall  not 
do.  The  bank  is  a  wrong  doer.  It  is  not  subrogated 
to  the  rights  of  the  United  States,  and  could  not 
bring  an  action  against  the  bonding  company  under 
this  doctrine  of  subrogation. 

We  think  these  reasons  are  sufficient  for  the 
court  to  deny  a  new  trial  and  make  it  unnecessary 
to  give  the  subsequent  ones,  but  as  they  exist,  in 
order  to  exercise  reasonable  care,  we  will  give  the 
others. 

C.     The  Matter  Set  Out  In  Affidavit  Not 
Within  Issues  of  Original  Trial. 

It  is  a  well  settled  principle  of  law  that  in  a 
motion  for  new  trial,  the  attorney  cannot  set  out 
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new  matter  that  would  be  inadmissible  unless  the 
pleadings  in  the  ease  Avere  amended.  The  reason 
for  the  rule  is  that  otherwise  law  suits  would  never 
be  settled.  This  ease  is  a  fair  example  of  the  prin- 
ciple. We  have  a  first  trial,  an  appeal,  and  then  a 
second  trial,  and  after  the  second  trial  counsel 
endeavors  to  set  up  matter  that  could  not  be  ad- 
mitted under  their  answer  without  amending  it. 

D.    Lack  of  Diijgence. 

Another  reason  wiiy  the  motion  would  have  to 
be  overruled,  is  that  there  has  been  a  lack  of  dili- 
gence on  the  part  of  Mr.  McCord.  The  court  will 
take  judicial  notice  of  the  fact  that  it  is  known  that 
all  government  disburesing  agents  have  bonds,  and 
an  attorney  should  inquire  to  find  out  what  steps 
have  been  taken  on  the  bond.  This  must  be  done  at 
the  time  of  the  trial,  and  certainly  cannot  be  done 
after  a  period  of  several  years  has  elapsed  and  the 
case  gone  to  the  Circuit  Court  of  Appeals  and  come 
back  for  re-trial.  The  court  by  granting  this  motion 
would  sacrifice  the  desire  to  terminate  litigation 
within  some  reasonable  time,  to  giving  the  attorney 
for  the  defense  a  possible  chance  of  proving  an 
issue  which  was  never  S(^t  u])  in  the  action. 
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IN  CONCLUSION. 

There  was  no  dispute  over  the  facts  in  this 
ease  and  so  there  was  no  necessity  for  submitting 
it  to  a  Jury.  There  was  little  conflict  over  the  law 
and  so  there  was  less  necessity  for  an  appeal.  Most 
of  the  points  have  already  been  decided  in  our  favor 
on  the  former  appeal  and  they  are  more  untenable 
now  than  they  were  at  that  time,  because  in  addi- 
tion to  their  being  against  the  overwhelming  weight 
of  authority,  they  fall  athwart  the  doctrines  of  res 
ad  judicata  and  stare  decisis.  This  is  more  in  the 
nature  of  a  petition  by  the  defendant  for  a  rehear- 
ing than  an  appeal  and  lacks  the  merit  of  presenting 
any  cases  in  their  favor  which  have  been  decided 
subsequent  to  the  court's  former  ruling,  or  any 
alteration  of  circumstances  except  the  elapse  of  a 
long  period  of  time,  which  is  an  argument  in  our 
favor  rather  than  theirs  .  The  new  points  that  are 
not  merely  collateral  to  and  controlled  by  the  former 
decision  impress  us  as  being  unsound  and  non- 
negotiable  on  their  face. 

On  account  of  all  of  these  things  we  respect- 
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fully  submit  that  the  lower  court  should  be   sus- 
tained and  this  appeal  dismissed. 

Respectfully  submitted, 

CLAY  ALLEN, 

United  States  Attorney. 

G.  P.  FISHBURNE, 

Assistant  United  States  Attorney. 
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In  the  District  Court  of  the  United  States,  in  and 
for  the  District  of  Montana, 

UNITED  STATES  OF  AMERICA, 

Complainant, 

vs.  No.  948. 

FRANK  D.  COOPER  and  GEORGE  HEATON, 

Defendants. 

BE  IT  REMEMBERED,  that  on  the  7th  day  of 
December,  1909,  complainant  filed  its  Bill  of  Com- 
plaint herein,  in  the  words  and  figures  following, 
tj^-wit : 


2  Frank  D.  Cooper 

In  the  Circuit  Court  of  the  United  States,  Ninth  Cir- 
cuit, District  of  Montana. 

UNITED  STATES  OF  AMERICA, 

Complainant, 
vs. 

FRANK  D.  COOPER  and  GEORGE  HEATON, 


Defendants. 

IN  EQUITY. 

BILL  OF  COMPLAINT. 

To  the  Honorable,  the  Circuit  Court  of  the  United 
States,  Ninth  Circuit,  in  and  for  the  District  of 
Montana : — 
The  United   States  of  America,  by  George  W. 
Wickersham,     Attorney-General     of     the     United 
States,  and  James  W.  Freeman,  United  States  At- 
torney  for   the   District   of   Montana,   brings   this 
bill  of  complaint  against  Frank  D.  Cooper,  a  re- 
sident of  the  State  of  Montana,  and  George  Heaton, 
a  resident  of  the  Southern  District  of  the  State  of 
Iowa,   the   defendant   herein,   and   thereupon   your 
orator  complains  and  says : 

FIRST: 
That  on  and  prior  to  the  1  day  of  December,  A.  D. 
1898,  your  orator  was  the  owner  in  fee  simple  of 
those  certain  public  lands  situated  in  the  state  and 
district  of  Montana  and  within  the  Helena  Land 
District,  and  now  within  the  land  district  of  which 
the  land  office  is  at  Great  Falls,  Montana,  and  more 
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particularly  described  as  follows :  The  North  half  of 
the  northwest  quarter  of  section  Fourteen,  and  the 
east  half  of  the  northeast  quarter  of  section  fifteen, 
in  township  nineteen  north  range  three  west  of  the 
principal  Montana  Meridian,  containing  one  hun- 
dred and  sixty  acres  of  land,  situated,  lying  and  be- 
ing in  the  county  of  Cascade,  state  and  district  of 
Montana,  and  within  the  jurisdiction  of  this  court. 

That  on  the  said  1  day  of  December,  A.  D.,  1898, 
one  Charles  Gilbert,  under  and  by  virtue  of  the  pro- 
visions of  Section  2289  of  the  Revised  Statutes  of 
the  United  States,  made  and  filed  in  the  local  land 
office  of  the  United  States,  at  Helena,  in  the  State 
and  District  of  Montana,  his  application  No.  9785, 
to  enter  as  a  homestead  the  lands  hereinabove  de- 
scribed. 

SECOND: 

That  at  the  time  of  the  filing  by  the  said  Charles 
Gilbert,  of  his  said  homestead  application  No. 
9785,  to  enter  the  above  described  lands  and  prem- 
ises, and  contemoraneously  therewith,  the  said  Char- 
les Gilbert,  likewise  filed  in  the  said  local  land  office 
of  the  United  States,  as  required  by  law,  his  affidavit 
and  statement  in  writing  under  oath,  in  which, 
among  other  things,  he  stated  and  deposed  that  his 
said  application  to  enter  said  land  as  a  homestead 
was  honestly  and  in  good  faith  made  for  the  pur- 
pose of  actual  settlement  and  cultivation,  and  that 
he  would  faithfully  and  honestly  endeavor  to  comply 
with  all  the  requirements  of  law  as  to  said  land,  and 
the  residence  and  cultivation  necessary  to  acquire 
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title  to  said  lands  so  applied  for,  and  that  he  had  not 
applied  and  did  not  apply  to  enter  said  lands  for  the 
purpose  of  speculation,  but  in  good  faith  to  make  a 
home  for  himself.  That  thereupon  the  said  Charles 
Gilbert  then  and  there  paid  to  the  Receiver  of  the 
local  land  office  of  the  United  States,  at  Helena, 
Montana,  the  sum  of  sixteen  dollars,  the  same  being 
the  proper  and  legal  fee  then  and  there  due  and 
payable  to  the  said  Receiver  upon  the  filing  of  said 
application  aforesaid.  Whereupon  the  said  Re- 
ceiver of  the  said  local  land  office  then  and  there  is- 
sued and  delivered  to  the  said  Charles  Gilbert  his 
said  receipt  for  the  said  amount  of  money  so  paid  by 
him  as  aforesaid,  and  attached  to,  and  connected 
with,  the  said  receipt  was  and  is  a  notation  setting 
forth  in  detail  the  requirements  of  the  law  to  be  ob- 
served and  complied  with  by  the  said  Charles  Gil- 
bert, in  order  to  obtain  title  to  said  lands  so  applied 
for  by  him  as  aforesaid,  and  to  be  entered  by  him,  as 
follows,  to-wit:  '^Note. — It  is  required  of  the  home- 
stead settler  that  he  shall  reside  upon  and  cultivate 
the  land  embraced  in  his  homestead  entry  for  a  peri- 
od of  five  years  from  the  time  of  filing  the  affidavit, 
being  also  the  date  of  entry.  An  abandonment  of  the 
land  for  more  than  six  months  works  a  forfeiture 
of  the  claim.  Further,  within  two  years  of  the  ex- 
piration of  the  said  five  years,  he  must  offer  proof 
of  his  actual  settlement  and  cultivation,  failing  to 
do  which,  his  entry  will  be  cancelled.  If  the  settler 
does  not  wish  to  remain  five  years  on  his  tract,  he 
can,  at  any  time  after  fourteen  months,  pay  for  it 
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with  cash  or  land  warrants,  upon  making  proof  of 
settlement  and  of  residence  and  cultivation  from  the 
date  of  filing  affidavit  to  the  time  of  pa\Tnent." 

THIRD: 
That  thereupon,  in  order  to  entitle  the  said  Char- 
les Gilbert  to  obtain  and  procure  from  the  said 
United  State  a  i3atent  for  said  tract  of  land,  under 
the  homestead  laws  of  the  United  States,  it  was  in- 
cumbant  upon  said  Charles  Gilbert,  and  he  was  re- 
quired to  make  actual  settlement  on  said  lands  and 
reside  thereon  and  cultivate  the  same  for  a  period  of 
five  years  from  and  after  the  filing  in  said  local  land 
office  at  Helena,  Montana,  of  his  said  application 
and  affidavit  hereinbefore  set  forth,  or  in  case  said 
Charles  Gilbert  did  not  desire  to  remain  upon  said 
land  the  full  period  of  five  years,  to  make  payment 
for  the  same  at  the  expiration  of  fourteen  months 
from  and  after  the  filing  of  said  application  and  af- 
fidavit, upon  making  proof  before  the  Register  and 
Receiver  of  the  said  local  land  office  of  the  United 
States,  at  Helena,  Montana,  of  settling  upon  and 
the  cultivation  of  said  lands  by  said  Charles  Gilbert, 
from  the  date  of  filing  said  application  and  affi- 
davit down  to  the  time  of  making  such  payment. 
That  thereafter,  on  the  15th  day  of  June,  A.  D., 
1904,  the  said  Charles  Gilbert  appeared  before  C. 
H.  Benton,  then  and  there  the  Receiver  of  the  Un- 
ited States  Land  Office  at  Great  Falls,  Montana, 
which  said  land  office  was  then  and  there  the 
j)roper  local  land  office  for  making  of  final  proof 
u])()n  said  homestead  entry  hereinbefore  mentioned. 
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with  liis  final  proof  witnesses,  Charles  Wise  and 
William  A.  Mahaffey,  and  offered  proof  before  the 
said  Register  and  Receiver  that  he  had  settled  upoii 
said  lands  and  premises  and  actually  resided  thereon 
and  cultivated  the  same  as  required  and  within  the 
meaning  and  intent  of  the  said  homestead  laws  of 
the  said  United  States,  and  then  and  there  gave, 
made  out,  and  signed  his  deposition  and  swore  to 
the  same  before  the  said  C.  H.  Benton,  Receiver  of 
the  United  States  Land  Office  at  Great  Falls,  Mon- 
tana, the  said  land  office  then  and  there  being  the 
l^roper  United  States  Land  Office  of  the  land  dis- 
trict wherein  the  said  lands  are  situated,  and  then 
and  there  offered,  presented,  delivered  and  filed  said 
affidavit,  deposition  and  sworn  statement  so  made, 
signed  and  sworn  to  by  the  said  Charles  Gilbert,  to 
and  with  the  said  Register  and  Receiver  of  the  said 
United  States  Land  Office,  as  proof  of  the  settle- 
ment and  residence  upon  and  the  cultivation  of  the 
said  lands  by  the  said  Charles  Gilbert,  as  required 
by  the  law  and  the  statute  in  such  case  made  and 
provided,  and  the  same  were  accepted  by  the  said 
Register  and  Receiver  of  the  said  land  office. 

FOURTH. 
And  your  orator  showeth  unto  your  honors  that 
the  said  Charles  Gilbert,  in  said  affidavit,  deposi- 
tion and  sworn  statement,  made,  signed,  and  sworn 
to  by  him,  as  aforesaid,  and  offered,  presented,  de- 
livered to,  and  filed  with,  the  said  Register  and 
Receiver,  and  accepted  by  them  as  proof  of  the 
settlement  and  residence  of  the  said  Charles  Gilbert, 
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upon  the  said  lands,  and  of  the  cultivation  of  the 
same  by  him,  the  said  Charles  Gilbert,  among  other 
matters  and  things,  testified  and  deposed  that  he 
had  actually  resided  on  said  lands  continuously  since 
June,  1899,  and  that  he  had  placed  improvements 
upon  the  said  lands  of  the  value  of  three  hundred 
dollars,  and  that  he  had  constructed  a  frame  house 
fourteen  feet  by  twenty  feet,  and  had  constructed  a 
fence  around  said  lands,  and  that  he  had  built  a 
chicken  house  and  stable  upon  said  lands,  and  that 
he  had  cultivated  one  and  one-half  acres  of  the  said 
land,  and  that  he,  the  said  Charles  Gilbert,  procured 
from  each  of  said  final  proof  witnesses,  William 
A.  Mahaffey  and  Charles  Wise,  affidavits,  deposi- 
tions and  sworn  statements  taken  before  the  said  C. 
H.  Benton,  as  aforesaid,  made,  signed  and  sworn  to 
by  the  said  final  proof  witnesses  before  the  said  Re- 
ceiver, as  aforesaid,  to  the  same  effect  and  corrobo- 
rative and  in  aid  of  the  said  affidavit,  deposition 
and  sworn  statement  made,  signed  and  sworn  to  by 
the  said  Charles  Gilbert,  and  filed  the  same,  to- 
gether with  the  said  Charles  Gilbert's  own  affidavit, 
deposition,  and  sworn  statement,  in  the  local  land 
office  of  the  United  States,  at  Great  Falls,  and  of- 
fered, presented  and  delivered  the  same  to  the  said 
Register  and  Receiver  of  the  said  land  office,  to- 
gether with  his  own  affidavit,  deposition  and  sworn 
statement,  as  proof  of  the  settlement  and  residence 
upon  and  the  cultivation  of  the  said  land  by  the 
said  Charles  Cilbert,  as  required  by  law,  and  all  of 
the  said  affidavits,  dt^positions  and  sworn  statements 
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of  the  said  Charles  Gilbert  and  of  his  said  final 
proof  witnesses,  so  made,  signed  and  sworn  to,  as 
aforesaid,  and  offered,  i3resented,  delivered  to,  and 
filed  with,  the  said  Register  and  Receiver  of  the 
said  land  office,  as  aforesaid,  were,  and  each  of  them 
was,  then  and  there  taken  and  accepted  by  the  said 
Register  and  Receiver  of  the  said  land  office  as 
proof  of  the  settlement  and  residence  of  the  said 
Charles  Gilbert  npon  the  said  lands. 

That  thereafter,  on  the  18  day  of  June,  A.  D.  1904, 
the  said  Charles  Gilbert  paid  to  the  Receiver  of  the 
said  United  States  Land  Office,  at  Great  Falls, 
Montana,  the  sum  of  six  dollars,  being  the  balance 
of  payment  for  said  land,  as  required  by  law,  and 
thereupon  the  said  Receiver  then  and  there  issued 
to  the  said  Charles  Gilbert,  his  final  receipt  No. 
686,  for  the  said  money  so  paid  to  him  by  the  said 
Charles  Gilbert,  in  payment  for  said  lands,  as  afore- 
said, and  the  Register  of  the  said  land  office  like- 
wise then  and  there  issued  to  the  said  Charles  Gil- 
bert his  certificate  No.  686  for  said  lands,  certify- 
ing that  in  pursuance  of  law,  the  said  Charles  Gil- 
bert had  purchased  said  land  and  upon  presenta- 
tion of  said  certificate  to  the  Commissioner  of  the 
General  Land  Office,  the  said  Charles  Gilbert 
should  be  entitled  to  receive  a  patent  for  said  lands 
hereinbefore  more  particularly  mentioned  and  de- 
scribed. That  thereafter,  such  proceedings  were  had 
that  on  the  31  day  of  December,  A.  D.,  1904,  a 
patent  was  issued  to  the  said  Charles  Gilbert,  for 
the  said  lands,  which  patent  was  duly  delivered  to 
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the  said  defendant,  and  received  by  him. 

FIFTH: 

And  your  orator  further  showeth  unto  your  hon- 
ors that  the  said  acceptance  of  the  said  affidavits, 
depositions,  and  testimony  of  the  said  Charles  Gil- 
bert, and  of  his  said  final  proof  witnesses,  William 
A.  Mahaffey  and  Charles  Wise,  as  proof  of  the  set- 
tlement and  residence  of  the  said  Charles  Gilbert, 
upon  said  lands,  and  the  cultivation  of  same  by 
him,  as  required  by  law,  by  the  said  Register  and 
Receiver^  and  the  issuance  by  the  said  Receiver  of 
the  said  final  receipt,  and  the  issuance  by  the  said 
Register  of  the  said  cetificate  of  purchase,  as  here- 
inabove mentioned  and  set  forth,  and  the  issuance 
of  the  said  patent  for  the  said  tract  of  land  by  the 
United  States,  were  had  and  done  bv  the  said  of- 
f icers  of  the  said  United  States,  in  reliance  by  them, 
and  each  of  them,  upon  the  truth  of  the  testimony 
and  statements  contained  in  the  affidavits  and  de- 
positions of  the  said  Charles  Gilbert,  and  in  reliance 
by  them,  and  each  of  them,  upon  the  truth  of  the 
testimony  and  statements  contained  in  the  affidavits 
and  depositions  of  the  said  final  proof  witnesses, 
William  A.  Mahaffey  and  Charles  Wise,  and  in  re- 
liance upon  the  good  faith  of  the  said  Charles  Gil- 
bert, and  his  said  final  proof  witnesses  in  the  prem- 
ises, and  not  otherwise. 

SIXTH: 

That  the  said  affidavit  and  deposition  of  the  said 
Charles  Gilbert,  and  the  affidavits  and  depositions 
(jf  tlie  said  final  proof  witnesses,  William  A.  Ma- 
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haffey  and  Charles  Wise,  were,  and  each  of  them 
was,  then  and  there  false,  fraudulent  and  untrue,  as 
was  then  and  there  well  known  to  the  said  Charles 
Gilbert,  and  to  each  of  the  said  final  proof  wit- 
nesses, and  made  with  intent  to  deceive  the  officers 
of  the  United  States,  and  with  intent  to  fraudulent- 
ly obtain  patent  to  the  said  lands  hereinabove  des- 
cribed, and  by  fraud  and  deceit  to  procure  a  patent 
to  the  said  lands  by  means  of  false  and  fraudulent 
testimony  and  statements,  made  and  contained  in 
the  said  affidavits  and  depositions  and  testimony,  in 
this,  to-wit:  That  the  said  Charles  Gilbert  had  not 
established  and  did  not  establish  residence  upon  said 
lands,  or  any  part  or  portion  thereof  during  the 
month  of  March,  1899,  or  at  any  other  time,  or  at 
all,  and  that  the  said  Charles  Gilbert  had  not,  at 
the  time  of  making  said  final  proof  and  the  filing  of 
the  same  in  the  said  land  office,  resided  on  said 
lands  or  any  part  or  portion  thereof,  continuously, 
or  in  any  other  manner,  or  at  all,  since  the  month  of 
March,  1899,  or  at  any  other  time,  and  had  not  then, 
or  at  any  other  time,  built  a  frame  house,  fourteen 
by  twenty  feet,  and  that  the  said  Charles  Gilbert 
had  not  enclosed  said  lands  with  a  fence,  and  that 
the  said  Charles  Gilbert  had  not  built  a  chicken 
house  and  stable  upon  said  lands,  and  that  the  said 
Charles  Gilbert  had  not  cultivated  one  and  one-half 
acres  of  the  said  lands,  and  that  the  said  Charles 
Gilbert  had  not  then  and  there,  or  at  any  other  time, 
or  at  all,  improvements  upon  the  said  lands  of  the 
value  of  three  hundred  dollars,  or  any  other  value  or 
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amount  whatsoever.  That  your  orator  alleges  the 
fact  to  be  that  the  said  Charles  Gilbert  did  not  make 
a  settlement  upon  said  lands,  or  any  part  or  portion 
thereof,  and  did  not  establish  his  residence  upon 
said  lands,  or  any  part  or  portion  thereof,  during 
the  month  of  March,  1899,  and  that  the  said  Charles 
Gilbert  did  not  cultivate  any  part  or  portion  there- 
of from  March,  1899  to  the  time  of  filing  said  final 
proof  or  at  any  other  time,  or  at  all,  and  that  the 
said  Charles  Gilbert  did  not  have  improvements 
upon  said  lands  of  the  value  of  three  hundred  dol- 
lars, or  any  other  value  whatever,  and  that  each  and 
every  of  the  said  statements  so  made  by  the  said 
Charles  Gilbert  and  his  said  final  proof  witnesses, 
as  hereinbefore  specifically  mentioned  and  set  forth, 
and  which  are  coi.itained  in  the  said  affidavits,  depo- 
sitions and  testimony  to  prove  settlement  and  resi- 
dence by  the  said  Charles  Gilbert  upon  said  lands, 
and  the  cultivation  by  the  said  Charles  Gilbert  of 
the  same,  as  required  by  the  homestead  laws  of  the 
United  States,  are  utterly  false,  fraudulent  and 
untrue  in  every  particular,  as  he,  the  said  Charles 
Gilbert,  then  and  there  well  knew. 

SEVENTH: 
And  your  orator  further  charges  and  alleges  that 
the  said  testimony  of  the  said  Charles  Gilbert,  as 
contained  in  said  affidavit  and  deposition  of  the 
said  Charles  Gilbert,  and  the  testimony  of  his  said 
final  proof  witnesses,  William  A.  Mahaffey  and 
Charles  Wise,  as  contained  in  said  affidavits  and 
depositions  made  by  them,  as  aforesaid,  was  false, 
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fraudulent  and  untrue  in  the  respects  and  in  the  sev- 
eral particulars  as  hereinbefore  set  forth,  and  the 
same  were  made,  offered,  presented  and  filed  as 
proof  of  the  settlement  and  residence  by  the  said 
Chai'les  Gilbert  upon  said  lands,  and  the  cultivation 
of  the  same,  as  aforesaid,  for  the  false  and  fraudu- 
lent purpose  of  imposing  upon  and  deceiving  the 
Register  and  Receiver  of  the  said  United  States 
Land  Office,  at  Great  Falls^,  Montana,  and  to  cause 
and  induce  the  said  officers  and  agents  of  your 
orator  to  believe  said  testimony  contained  in  said 
affidavits  and  depositions  was  true,  and  that  the 
said  Charles  Gilbert  had,  in  fact,  made  and  estab- 
lished settlement  and  residence  upon  said  tract  of 
land  and  had  cultivated  the  same  in  the  manner  and 
to  the  extent  and  for  and  during  the  period  of  time 
as  therein  stated,  by  the  said  Charles  Gilbert,  and 
his  said  final  proof  witnesses,  William  A.  Mahaf f ey 
and  Charles  Wise,  were  wholly  deceived  and  misled 
into  allowing  said  proof  to  be  filed  and  accepted, 
and  in  permitting  the  issuance  of  said  final  receipt 
and  the  issuance  of  said  certificate  of  purchase  to 
said  lands  and  of  the  United  States  patent  therefor, 
by  the  officers  of  the  United  States,  as  hereinbefore 
set  forth,  and  delivering  said  patent  to  the  said 
Charles  Gilbert. 

NINTH: 
And  your  orator  further  showeth  unto  your  hon- 
ors that  since  the  issuance  of  said  final  receipt  and 
certificate  and  patent  for  said  lands  to  the   said 
Charles  Gilbert,  the  said  Charles  Gilbert  heretofore, 
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to-wit,  on  July  15,  1904,  deeded  and  conveyed  by 
warranty  deed  the  said  lands  to  the  said  defendant, 
Frank  D.  Cooper,  and  that  the  said  defendant, 
Frank  D.  Cooper,  is  now  in  the  occupancy,  posses- 
sion and  enjoyment  of  the  said  lands  and  premises, 
but  your  orator  alleges  that  by  whatever  pretended 
right  or  title  the  said  Frank  D.  Cooper  now  holds 
possession  of  or  occupies  the  said  land,  the  same  is 
wholly  void  and  ineffectual  as  against  the  rights  of 
your  orator;  that  the  existence  of  said  patent  so 
fraudulently  obtained  and  procured  by  the  said 
Charles  Gilbert,  as  hereinbefore  set  forth,  on  its  face 
entitled  the  said  Charles  Gilbert,  and  those  claiming 
under  him,  to  exercise  the  right  of  absolute  owner- 
ship on  and  over  the  said  lands,  and  assert  a  legal 
title  to  the  same,  to  which  the  defendant  is  not  en- 
titled; that  if  the  said  patent  remains  uncancelled 
and  in  force,  the  same  may  be  used  in  fraud  of  your 
orator  and  all  persons  relying  thereon,  as  a  valid 
and  substantial  conveyance  of  the  legal  title  to  said 
lands  and  premises. 

TENTH: 
And  your  orator  further  avers  and  charges  that 
the  said  defendant,  Frank  D.  Cooper,  was  not  a  pur- 
chaser in  good  faith  and  for  a  valid  consideration 
of  the  lands  herein  involved ;  but  if  he  purchased  at 
all,  purchased  the  same  with  full  and  complete 
knowledge  that  they  were  entered  in  fraud  and  in 
violation  of  the  laws  of  the  United  States  by  his 
said  pretended  grantor,  Charles  Gilbert,  against  the 
legal  and  equitable  rights  of  the  complainant;  that 
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said  pretended  purchase  is  void  and  should  be  so 
decreed  in  equity  in  favor  of  this  complainant  and 
against  the  said  defendant,  Frank  D.  Cooper. 

ELEVENTH: 

And  your  orator  further  showeth  unto  your  hon- 
ors that  on  or  about  the  13th  day  of  December,  1909, 
the  said  defendant  Frank  D.  Cooper  and  his  wife, 
Alice  G.  Cooper  executed  and  delivered  to  the  de- 
fendant George  Heaton  their  contract  in  writing  by 
which  the}"  agreed  and  bound  themselves  to  convey 
to  the  said  defendant  George  Heaton  all  of  their 
rights,  title  and  interest  in  and  to  the  lands  herein 
first  above  described;  and  your  orator  further 
showeth  that  the  said  defendant  George  Heaton  by 
reason  of  the  execution  of  said  contract  now  claims 
some  right,  title  and  interest  in  and  to  the  said  lands 
adverse  to  the  rights  of  the  complainant  therein,  but 
your  orator  alleges  that  whatever  interest  the  said 
George  Heaton  now  claims  to  have  in  said  lands  was 
received  and  accepted  by  him  with  full  knowledge  of 
the  fraud  so  perpetrated  upon  this  complainant  in 
the  procurement  of  said  patent,  and  that  he  is  not  a 
bona  fide  purchaser  for  value  without  ngtice  of 
said  fraud,  and  in  equity  and  in  good  conscience  said 
contract,  insofar  as  it  affects  the  lands  herein  in- 
volved, should  be  cancelled  and  held  for  naught. 

All  of  which  actions,  doings,  and  pretenses  of  the 
defendants  are  contrary  to  equity  and  good  con- 
science, and  tend  to  the  manifest  wrong,  injury  and 
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oppression  of  this  complainant  in  the  premises. 

IN  CONSIDERATION  WHEREOF,  and  for  as 

much  as  the  complainant  is  remediless  in  the  prem- 
ises at  and  by  the  strict  rules  of  the  common  law, 
and  is  relievable  only  in  a  court  of  equity  where 
matters  of  this  nature  are  properly  cognizable  and 
relievable,  and, 

TO  THE  END,  THEREFORE,  that  the  said  de- 
fendants, Frank  D.  Cooper  and  George  Heaton, 
may  full,  true,  direct,  and  perfect  answer  make  to 
all  and  singular  the  matters  hereinbefore  stated  and 
charged  but  not  under  oath  (an  answer  under  oath 
being  hereby  expressh^  waived)  as  fully  and  par- 
ticularly as  if  the  same  were  hereinafter  repeated 
and  _they  thereunto  distinctly  interrogated ;  and  to 
the  end  that  the  said  defendants  and  all  and  singular 
his  agents,  employes,  and  servants  may  be  forth- 
with and  forever  restrained  and  enjoined  from  set- 
ting up  and  asserting  or  claiming  any  rights,  privi- 
leges, benefits,  or  advantages  under  and  by  reason 
of  said  patent  or  said  pretended  deed  of  conveyance, 
or  said  agreement  to  sell  said  lands,  herein  before 
mentioned ;  and  to  the  end  that  said  patent  so  issued 
by  the  complainant  to  the  said  Charles  Gilbert  may 
be  declared  void  and  cancelled;  and  that  said  pre- 
tended deed  of  conveyance  from  the  said  Charles 
Gilbert  to  the  defendant,  Frank  D.  Cooper,  may 
be,  by  decree  of  this  Honorable  Court,  treated  as  a 
cloud  upon  the  title  of  complainant  to  all  and  singu- 
lar the  lands  at  Paragraph  I  herein  described,  and 
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the  same  removed  as  such;  and  that  said  agreement 
so  entered  into  between  the  defendant  Frank  D. 
Cooper  and  his  wife  and  the  defendant  (leorge 
Heaton,  insofar  as  the  same  affects  tlie  title  to  the 
lands  herein  involved,  be  cancelled  and  held  for 
naught ;  And  that  the  legal  and  equitable  title 
thereto  and  the  right  of  possession  thereof  be  re- 
stored and  given  to  the  complainant;  and  that  the 
complainant  have  such  other  and  further  relief  in 
the  premises  as  the  circumstances  of  this  cause  may 
require,  and  as  to  this  Honorable  Court  may  seem 
meet  and  proper,  and  as  shall  be  agreeable  to  equity 
and  good  conscience. 

May  it  please  your  Honors  to  grant  unto  the  com- 
plainant the  Writ  of  Subpoena  to  be  directed  to  the 
said  Frank  D.  Cooper,  and  Cjeorge  Heaton,  thereby 
commanding  him  at  a  certain  time  and  under  a  cer- 
tain penalty,  therein  to  be  specified,  personally  to 
be  and  to  appear  before  this  Honorable  Court,  and 
then  and  there  to  answer  all  and  singular  the  prem- 
ises, and  to  stand  to  and  abide  such  further  order, 
direction  or  decree  therein  as  to  this  Honorable 
Court  may  seem  meet. 

(Signed)    GEORGE  W.  WICKERSHAM, 

Attorney-General  of  the  United  States. 

JAS.  W.  FREEMAN, 

United  States  Attorney,  District  of  Montana. 
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UNITED  STATES  OP  AMERICA, 

District  of  Montana, — ss. 

JAMES  W.  FREEMAN,  being  first  'duly  sworn, 
deposes  and  says  that  he  is  the  regularly  appointed, 
qualified,  and  acting  United  States  Attorney  for 
the  District  of  Montana;  that  he  has  read  the  fore- 
going bill  of  complaint  and  knows  the  contents 
thereof,  and  that  the  matters  and  facts  therein 
stated  and  alleged  are  true  to  the  best  of  his  knowl- 
edge, information  and  belief. 

(Signed)     JAS.  W.  FREEMAN, 

Subscribed  and  sworn  to  before  me  this  7  day  of 
December,  1909. 

(Signed)    GEO.  W.  SPROULE, 
Clerk  U.  S.  Circuit  Court,  District  of  Montana. 

(Endorsed:  Filed  December  7,  1909,  Geo.  W. 
Sproule,  Clerk.) 

NOTE  BY  CLERK: 

The  parts  underscored  are  amendments  to  the 
original  bill,  allowed  by  the  Court  under  order  of 
May  23rd,  1912,  hereinafter  set  forth.) 

Thereafter,  on  December  7,  1909,  subpoena  in 
equity  was  duly  issued  herein  as  follows,  to-wit : 
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UNITED  STATES  OF  AMERICA. 

Circuit  Court  of  the  United  States,  Ninth  Judicial 
Circuit,  District  of  Montana, 

IN  EQUITY. 

TO     THE     PRESIDENT     OF     THE     UNITED 
STATES  OF  AMERICA,  GREETING: 

TO, 

FRANK  D.  COOPER,  Defendant: 

YOU  ARE  HEREBY  COMMANDED,  That  you 
be  and  appear  in  said  Circuit  Court  of  the  United 
States  aforesaid,  at  the  Court  Room  in  FEDERAL 
BUILDING,  HELENA,  MONTANA,  on  the  3rd 
day  of  JANUARY,  A.  D.,  1910  to  answer  a  Bill  of 
Complaint  exhibited  against  you  in  said  Court  by 
THE  UNITED  STATES  OF  AMERICA,  Com- 
plainant, and  to  do  and  receive  what  the  said  Court 
shall  have  considered  in  that  behalf.  And  this  you 
are  not  to  omit,  under  the  penalty  of  FIVE  THOU- 
SAND  DOLLARS. 

WITNESS:  The  Honorable  MELVILLE  W. 
FULLER,  Chief  Justice  of  the  United  States,  this 
7th  day  of  Dec,  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  nine  and  of  our  Indepen- 
dence the  42. 
(SEAL).         (Signed)    GEO.  W.  SPROULE, 

Clerk. 

Memorandum,  pursuant  to  Rule  12,  Supreme  Court, 

U.  S. 
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YOU  ARE  HEREBY  REQUIRED  to  enter  your 
appearance  in  the  above  suit,  on  or  before  the  first 
Monday  of  January  next,  at  the  Clerk's  Office  of 
said  Court,  pursuant  to  said  Bill ;  otherwise  the  said 
Bill  will  be  taken  pro  confesso. 

GEO.  W.  SPROULE,  Clerk. 
Geo.  W.  Wickersham,  U.  S.  Atty.  Gen., 

Washington,  D.  C,  J.  W.  Freeman, 

U.  S.  Atty.,  Solicitor  for  Complainant. 

Helena,  Montana. 

(Service  of  the  within  subpoena  accepted  for  de- 
fendant, and  copy  thereof  received  this  18th  day  of 

December,  1909. 

JAMES  A.  WALSH, 

Attorney  for  Defendant. 

(Endorsed,  filed,  December  20th,  1909,  Geo.  W. 
Sproule,  Clerk.) 

Thereafter,  on  March  29,  1910,  defendant  Cooper 
filed  his  answer  herein,  as  follows,  to-wit : 

(TITLE  OF  COURT,  TITLE  OF  CAUSE.) 
No.  948. 

ANSWER  TO  BILL  OF  COMPLAINT. 

This  defendant,  now  and  at  all  times  hereafter, 
saving  to  himself,  all,  and  all  manner  of  benefit  or 
advantage  of  exception,  or  otherwise,  that  can  or 
may  be  had  or  taken  to  the  many  errors,  uncertain- 
ties and  imperfections,  in  the  said  Bill  of  Complaint 
contained,  for  answer  thereto,  or  to  so  much  thereof 
as  this  defendant  is  advised,  it  is  material  or  neces- 
sary for  him  to  make  answer  to,  answering  says : 
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I. 

Admits  that  complainant  was  on  the  first  day  of 
December,  1898,  the  owner  of  said  lands  mention- 
ed and  described  in  the  complaint,  and  that  Charles 
Gilbert  made  and  filed  in  the  local  land  office 
his  application  to  enter  said  lands  as  a  homestead. 

II. 

Admits  that  the  said  Charles  Gilbert  filed  an 
affidavit  in  thp  local  land  office,  setting  forth  the 
matters  and  things  required  by  law  to  be  set  forth  in 
such  cases  made  and  provided ;  and  that  he  paid  the 
legal  fee,  required  and  that  the  Receiver  of  said  land 
office  issued  to  him  a  receipt  in  the  form  required 
by  law. 

III. 

Admits  that  it  was  incumbent  upon  said  Charles 
Gilbert  to  comply  with  the  law,  as  to  residence  and 
cultivation  upon  said  land  to  acquire  title  thereto. 

IV. 

Admits  that  on  or  about  the  5th  day  of  June,  1904, 
the  said  Charles  Gilbert  offered  proof  of  his  set- 
tlement and  residence  upon  said  lands,  and  present- 
ed affidavit  in  compliance  with  the  law,  showing  the 
matters  and  things  necessary  to  acquire  title  thereto. 

V. 

Admits  that  said  Charles  Gilbert  presented  a 
sworn  statement  that  he  had  actually  settled  upon 
said  land  and  resided  thereon  since  June,  1899,  with- 
in the  meaning  and  intent  of  the  homestead  laws, 
and   placed   improvements  upon   said   land   to   the 
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value  of  Three  Hundred  Dollars,  and  constructed  a 
frame  house,  fourteen  by  twenty  feet  and  had  con- 
structed a  fence  around  some  of  the  land,  built  a 
chicken  house  and  stable,  and  cultivated  one  and 
one-half  acres  of  said  land;  and  that  said  affidavit 
was  also  corroborated  by  the  affidavits  of  William 
A.  Mahaf f  ey  and  Charles  Wise ;  and  that  said  proof 
was  accepted  by  the  Register  and  Receiver  of  said 
land  office,  and  that  said  officers  issued  to  him  a 
certificate  thereof,  as  provided  by  law,  which  en- 
titled said  Charles  Gilbert  to  receive  a  patent  for 
said  land ;  and  that  thereafter  such  proceedings  were 
had  that  on  the  31st  day  of  December,  1904,  a  patent 
was  issued  and  delivered  for  said  land;  and  denies 
all  other  matters  and  things  contained  in  paragraph 
three  of  the  Bill  of  Complaint. 

VI. 

That  whether  or  not  the  said  officer  of  said  land 
office  accepted  or  relied  upon  said  affidavits  of 
said  Charles  Cilbert,  William  A.  Mahaf  fey  and 
(^harles  Wise,  or  relied  upon  any  reports  made 
by  the  special  agents  of  the  Land  Department,  this 
defendant  denies  that  he  has  any  knowledge  or  in- 
formation thereof  sufficient  to  form  a  belief;  but 
denies  that  the  affidavits  or  depositions  of  said 
Charles  Gilbert,  William  A.  Mahaffey  or  Charles 
Wise  were  false,  fraudulent,  or  untrue,  or  that  the 
matters  and  things  stated  in  said  affidavits  were 
known  to  be  false,  fraudulent  or  untrue  by  the  said 
Charles  Gilbert,   Wiliam  A.   Mahaffev   or   Charles 
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Wise,  or  that  said  affidavits  were  made  with  the  in- 
tent to  defraud  said  land  office;  or  to  procure 
patent  by  means  of  false  or  fraudulent  testimony 
made  or  contained  in  said  affidavits ;  denies  that  the 
said  Charles  Gilbert  had  not  established  his  resi- 
dence upon  said  land,  or  that  he  had  not  resided 
upon  the  same,  or  that  he  had  not  built  a  house 
thereon  of  the  size  and  dimensions  stated,  or  that 
he  had  not  enclosed  the  land  with  a  fence  to  the 
extent  stated  in  the  said  affidavit,  or  that  he  had  not 
built  a  chicken  house  or  stable  thereon,  or  that  he 
had  not  cultivated  one  and  one-half  acres  of  said 
land;  and  denies  that  the  matters  and  things  set 
forth  in  the  depositions  of  said  Charles  Gilbert, 
William  A.  Mahaffey  or  Charles  Wise,  were,  or  are, 
false  or  untrue ;  and  denies  each  and  every  other  al- 
legation in  paragraphs  four,  five,  and  six  of  the  Bill 
of  Complaint. 

VII. 

Denies  that  the  matters  and  things  set  forth  in 
the  affidavits  and  depositions  of  the  said  Charles 
Gilbert,  William  A  Mahaffey  or  Charles  Wise 
were  false,  fraudulent  or  untrue,  in  respect  to  the 
several,  or  any  of  the  matters  therein  stated,  or 
that  the  same  was  offered  or  presented  for  the  pur- 
pose of  deceiving  tfte  Register  and  Receiver  of 
said  land  office,  or  to  defraud  the  United  States  of 
the  said  lands ;  and  denies  each  and  every  other  alle- 
gation in  Paragraph  seven  in  the  Bill  of  Complaint 
contained. 
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VIII. 

Admits  that  some  time  after  the  issuance  of  said 
final  receipt,  the  said  Charles  Gilbert  deeded  and 
conveyed  the  said  lands  to  this  defendant,  and  that 
this  defendant  is  now  the  owner  and  in  possession 
thereof;  but  denies  that  the  right  and  title  of  this 
defendant  in  and  to  said  lands  is  wholly,  in  any 
manner,  or  at  all  void,  or  ineffectual,  as  against  the 
right  of  the  complainant;  and  denies  that  the  said 
patent  was  fraudulently  obtained. 

IX. 

Admits  that  said  patent  on  its  face  entitled  the 
said  Charles  Gilbert  and  those  claiming  under  him 
to  exercise  the  right  of  absolute  dominion  and  own- 
ership over  said  lands  and  assert  legal  title  to  the 
same;  But  denies  that  this  defendant  is  not  en- 
titled to  assert  ownership  and  legal  title  to  said 
premises,  and  denies  said  patent  is,  or  can  be  used 
in  fraud  of  any  rights  of  the  complainant;  and  de- 
nies each  and  every  other  allegation  in  paragraph 
nine  of  the  Bill  of  Complaint. 

X. 

Denies  that  this  defendant  is  not  a  purchaser  in 
good  faith,  for  a  valuable  consideration  of  the  lands 
and  premises  described  in  the  complaint;  and  de- 
nies that  he  purchased  the  same  with  full,  complete 
or  any  knowledge  that  they  w^ere  entered  in  fraud 
or  in  violation  of  the  laws  of  the  United  States  by 
said  Charles  Gilbert;  and  denies  that  the  said  pur- 
chase is  void,  or  that  it  should  be  so  decreed,  and 
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denies  that  said  premises  were  entered,  or  patent 

procured  in  fraud  or  violation  of  the  laws  of  the 

United  States. 

XI. 

And  defendant  avers  that  he  purchased  said  lands 
in  good  faith  and  paid  a  valuable  consideration 
therefor,  and  at  the  time  he  purchased  said  lands 
he  believed  and  now  believes  that  the  said  Charles 
Gilbert  entered  said  lands  and  procured  title  there- 
to in  good  faith,  and  had  in  all  things  complied  with 
the  laws  of  the  United  States ;  and  defendant  avers 
that  he  did  not  have  anv  notice  or  knowledo'e  that 
the  said  Charles  Gilbert  had  not,  or  that  the  com- 
plainant herein  claimed  that  he  had  not,  in  all  things 
and  in  good  faith  complied  with  the  laws  of  the 
United  States,  with  reference  to  settling,  residing 
upon  and  acquiring  title  to  said  land. 

XII. 

And  defendant  further  avers  that  all  the  acts  and 
deeds  of  the  said  Charles  Gilbert,  with  reference  to 
establishing  residence,  residing  upon  and  making 
improvements  upon  said  land  were  such  that  the 
complainant  herein  could,  with  ordinary  diligence, 
through  its  officers  and  agents,  who  were  then  em- 
ployed in  that  business,  and  before  the  final  proof 
was  made,  or  certificate  issued,  have  ascertained 
whether  or  not  the  said  Charles  Gilbert  had  in  all 
things  complied  with  the  law,  with  reference  to  set- 
tlement, residence,  cultivation  and  improvements 
on  said  land  necessary  to  acquire  title  thereto;  and 
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if  any  matters  or  things  stated  in  said  affidavits  or 
depositions  of  said  Charles  Gilbert  or  said  witnesses 
were  not  true,  the  officers  of  said  land  office  could 
have  refused  to  accept  final  proof  and  to  issue  cer- 
tificate therefor,  or  patent  for  said  lands,  and  that 
complainant  by  reason  of  the  negligence  and  laches 
of  its  officers  is  now  estopped  from  asserting  any 
right,  title,  claim  or  interest  in  or  to  the  said  lands 
against  this  defendant. 

XIII. 

And  defendant  avers  that  since  he  purchased  said 
land,  and  before  the  commencement  of  this  suit,  he 
in  good  faith  entered  into  a  contract  with  George 
Heaton,  and  in  good  faith  sold  said  land  to  said 
Heaton  for  a  valuable  consideration,  and  said 
Heaton  in  good  faith  and  for  a  valuable  considera- 
tion, and  without  any  notice  of  the  claim  of  the 
complainant  herein  to  said  land,  or  any  claim  that 
the  said  Gilbert  had  not  in  all  things  complied  with 
the  law  in  obtaining  title  to  said  land,  and  without 
any  knowledge  of  any  wrong  doing,  or  a  claim  of 
wrong  doing  on  the  part  of  the  said  Charles  Gil- 
bert, purchased  the  said  lands  from  this  defendant. 

XIV. 

And  this  defendant  denies  all  and  all  manner  of 
unlawful  combination,  confederacy  and  wrong  doing 
wherewith  he  is  by  the  said  Bill  charged,  without 
this,  that  there  is  any  other  matter,  cause  or  thing 
in  said  complainant's  Bill  of  Complaint  contained, 
material  or  necessary  for  this  defendant  to  make 
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answer  unto  and  not  herein  or  hereby  well  and  suf- 
ficiently answered,  confessed,  traversed,  and  avoided 
or  denied,  is  true  to  the  best  of  the  knowledge  of  this 
defendant ;  all  of  which  matters  and  things  this  de- 
fendant is  ready  and  willing  to  aver,  maintain  and 
prove,  as  this  honorable  Court  shall  direct,  and 
humbly  prays  to  be  hence  dismissed  with  his  reason- 
able costs  and  charges  in  this  behalf  most  wrong- 
fully sustained. 

(Signed)       JAMES  A.  WALSH, 

Solicitor  for  Defendant. 

Service  of  the  foregoing  admitted  and  copy  there- 
of received  this  29  day  of  March,  1910. 

J.  W.  FREEMAN, 
United  States  Attorney. 

(Endorsed  Filed  March  29,  1910,  Geo.  W.  Sproule, 
Clerk.) 

Thereafter,  on  March  30,  1910,  Replication  was 
filed  therein  as  follows,  to-wit : 

(TITLE  OF  COURT,  TITLE  OF  CAUSE.) 

No.  948. 

REPLICATION. 

This  Replicant,  saving  and  reserving  to  itself  all 
and  all  manner  of  advantage  of  exception  which  may 
be  had  an  taken  to  the  manifold  errors,  uncertain- 
ties, and  insufficiencies  of  the  answer  of  said  de- 
fendant, for  replication  thereunto  sayeth  that  it  does 
and  will  ever  maintain  and  prove  its  said  bill  to  be 
true,  certain  and  sufficient  in  the  law  to  be  answered 
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unto  by  said  defendant,  and  that  the  answer  of 
said  defendant  is  very  uncertain,  evasive  and  insuf- 
ficient in  the  law  to  be  replied  unto  by  this  repli- 
cant without  that  that  any  other  matter  or  thing  in 
said  answer  contained  material  or  effectual  in  the 
law  to  be  replied  unto,  confessed  or  avoided,  tra- 
versed or  denied,  is  true,  all  which  matters  and 
things  this  replicant  is  ready  to  aver,  maintain  and 
prove  as  this  honorable  court  shall  direct  and  humb- 
ly as  in  and  by  its  said  bill,  it  has  already  prayed. 

JAMES  W.  FREEMAN, 

United  States  Attorney. 

(Service  accepted  March  30,  1910,  James  A. 
Walsh,  Solicitor  for  Defendant.) 

(Endorsed,  Filed  March  30,  1910,  Geo.  W. 
Sproule,  Clerk.) 

Thereafter,  on  May  23,  1912,  an  order  allowing 
amendments  was  duly  made  and  entered  herein,  as 
follows,  to-wit : 

In  the  District  Court  of  the  United  States  in  and  for 
the  District  of  Montana, 

Nos.  946,  947  and  948,  United  States  vs.  Frank  D. 

Cooper. 

These  causes,  heretofore  submitted  to  the  Court, 
came  on  regularly  at  this  time  for  the  decision  of  the 
court ;  whereupon  it  is  ordered  that  the  complainant 
be  alU)wed  to  amend  its  bill  of  complaint  in  each  of 
the  above  entitled  causes  b}^  adding  the  name  of 
Oeorge  H^^aton  as  party  defendant,  by  interlineation 
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as  far  as  feasible,  and  by  attaching  a  separate  para- 
graph to  properly  state  the  case  as  to  him,  and  there- 
upon complainant  may  have  other  subpoenas  issued 
and  proceed  to  service  thereof  upon  Heaton. 

Thereafter  the  actions  may  proceed  as  the  parties 
are  advised. 

Entered,  in  open  court,  May  23,  1912. 

GEO.  W.  SPROULE,  Clerk. 

Thereafter,  on  June  19,  1912,  Notice  and  Amend- 
ments were  filed  herein,  being  as  follows :  to-wit : 

(TITLE  OF  COURT,  TITLE  OF  CAUSE.) 
No.  948. 

NOTICE  AND  AMENDMENTS. 

TO  J.  A.  WALSH,  ESQ.,  Attorney  for  the  above 
named  defendant,  and  FRANK  D.  COOPER, 
Defendant  in  the  above  entitled  action: 

You  and  each  of  you  will  please  take  notice  that 
the  complainant  in  the  above  entitled  action  did  on 
the  14th  day  of  June,  1912,  amend  its  bill  of  com- 
plaint in  accordance  with  an  order  of  the  Honorable 
Ceorge  M.  Bourquin  filed  and  entered  on  May  23, 
1912,  by  then  and  there  making  the  following  inter- 
lineations and  insertions: 

1.  Page  1,  lines  7  and  8,  by  adding  ''and  George 
Heaton." 

2.  Page  1,  line  8  by  adding  the  letter  ''s"  to  the 
word  defendant. 

3.  Page  1,  line  16,  after  the  word  ''Montana", 
by  adding  "and  George  Heaton,  a  resident  of  the 
Southern  District  of  the  State  of  Iowa." 
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4.  Page  12,  between  lines  22  and  23,  by  adding 
Paragraph  eleven  which  is  as  follows : 

^^  ELEVENTH" 
And  your  orator  fvirther  showeth  unto  your  hon- 
ors that  on  or  about  the  13th  day  of  December,  1909, 
the  said  defendant,  Frank  D.  Cooper  and  his  wife 
Alice  G.  Cooper  executed  and  delivered  to  the  de- 
fendant George  Heaton  their  contract  in  writing  by 
which  they  agreed  and  bound  themselves  to  convey 
to  the  said  defendant  George  Heaton  all  of  their 
right,  title  and  interest  in  and  to  the  lands  here- 
in first  above  described;  and  your  orator  further 
showeth  that  the  said  defendant  George  Heaton  by 
reason  of  the  execution  of  said  contract  now  claims 
some  right,  title  and  interest  in  and  to  the  said 
lands  adverse  to  the  rights  of  the  complainant  there- 
in, but  your  orator  alleges  that  whatever  interest  the 
said  George  Heaton  now  claims  to  have  in  said  lands 
was  received  and  accepted  by  him  with  full  knowl- 
edge of  the  fraud  so  perpetrated  upon  this  complain- 
ant in  the  procurement  of  said  patent,  and  that  he 
is  not  a  bona  fide  purchaser  for  value  without  notice 
of  said  fraud,  and  in  equity  and  good  conscience 
said  contract,  insofar  as  it  affects  the  lands  herein 
involved,  should  be  cancelled  and  held  for  naught." 

5.  Page  12,  line  24,  by  adding  the  letter  ''s"  to 
the  word  ''defendant." 

6.  Page  12,  line  32,  by  adding  the  letter  ''s"  to 
the  word  'defendant". 

7.  Page    12,   line    33,   by   adding   "and   George 
Heaton." 
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8.  Page  13,  line  5,  by  striking  out  the  word  *'he", 
and  inserting  in  lieu  thereof  the  word  '^they." 

9.  Page  13,  line  6,  by  adding  the  letter  ^*s"  to 
the  word  ^'defendant." 

10.  Page  13,  line  7,  by  striking  out  the  word 
^*his"  and  inserting  in  lieu  thereof  the  word  'Hheir". 

11.  Page  13,  line  11,  by  inserting  after  the  word 
*^ conveyance''  the  following,  ''or  said  agreement 
to  sell  said  lands,  hereinbefore  mentioned." 

12.  Page  13,  line  19,  after  the  word  ''such"  by 
inserting,  "and  that  said  agreement  so  entered  into 
between  the  defendant  Frank  D.  Cooper  and  his 
wife  and  the  defendant  George  Heaton,  insofar  as 
the  same  affects  the  title  to  the  lands  herein  in- 
volved, be  cancelled  and  held  for  naught." 

13.  Page  13,  line  29,  by  adding  "and  George 
Heaton." 

All  of  which  will  fully  appear  from  the 
original  bill  of  complaint  on  file  in  the  office  of  the 
Clerk  of  the  United  States  District  Court,  District 
of  Montana,  to  which  reference  is  hereby  made. 

Dated  this  19th  day  of  June,  1912. 

EDWARD  A.  LaBOSSIERE, 

Assistant  U.  S.  Attorney 
District  of  Montana. 

Due  service  of  the  within  notice  acknowledged  and 
true  copy  thereof  received  this  19th  day  of  June, 
1912. 

JAMES  A.  WALSH, 

Attorney  for  defendant. 
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(Endorsed  filed,  June  19,  1912.  Geo.  W.  Sproule, 
Clerk,  by  C.  R.  Garlow,  Deputy.) 

Thereafter,  on  Sept.  17,  1912,  an  Order  was  duly 
entered  herein,  as  follows,  to-wit : 

(TITLE  OF  COURT,  TITLE  OF  CAUSE.) 

No.  948. 

ORDER. 

It  having  been  made  to  appear  in  the  above  en- 
titled cause  that  the  defendant  George  Heaton  is 
not  a  resident  of  and  within  the  state  and  district 
of  Montana,  but  that  the  said  defendant  is  a  resident 
and  inhabitant  of  St.  Paul,  in  the  district  of  Minne- 
sota, and  that  personal  service  of  process  of  this 
court  cannot  be  had  or  obtained  upon  said  afore- 
mentioned defendant  within  the  district  of  Montana, 
and  application  having  been  made  to  this  Court 
pursuant  to  Section  No.  8,  of  the  Act  of  March,  3, 
1875,  for  an  order  of  this  court  requiring  and  di- 
recting the  said  defendant  to  appear,  plead,  answer 
or  demur  to  said  complainant's  bill  of  complaint  on 
file  herein  by  a  day  certain  to  be  fixed  and  desig- 
nated by  this  court ; 

Now,  therefore,  it  is  ORDERED  that  said  appli- 
cation, be,  and  the  same  is,  hereby  granted,  and  you, 
the  said  George  Heaton,  one  of  the  defendants  in 
the  above  entitled  cause,  are  hereby  ordered  and 
required  and  directed  to  be  and  appear  in  the  dis- 
trict court  of  the  United  States,  District  of  Mon- 
tana, in  the  City  of  Helena,  in  the  district  of  ]\Ion- 
tana,  on  the  4th  day  of  November,  1912,  and  then 
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and  there  to  plead,  answer  or  demur  to  complain- 
ant's bill  of  complaint  exhibited  against  you  in  said 
court  by  the  said  complainant,  the  United  States  of 
America,  to  which  said  bill  of  complaint  you  are 
hereby  referred,  and  to  receive  what  said  court 
shall  have  considered  in  that  behalf. 

Dated  this  17th  day  of  September,  1912. 

(Signed)     FRANK  S.  DIETRICH, 

Judge. 

(Entered  Sep.  17,  1912,  Geo.  W.  Sproule, 
Clerk,  By  Harry  Dunn,  Deputy.  Filed  October 
2nd,  1912,  Geo.  W.  Sproule,  by  C.  R.  Garlow, 
Deputy.) 

RETURN  ON  SERVICE  OF  WRIT. 

UNITED  STATES  OF  AMERICA, 
District  of  Minnesota, — ss. 

I  hereby  certify  and  return  that  I  served  the  an- 
nexed Order  on  the  therein-named  George  Heaton 

by  handing  to  and  leaving  a  true  and  correct  copy 
thereof  with  him,  personally  at  St.  Paul,  in  said 
District  on  the       day  of  September,  A.  D.  1912. 

WILLIAM  H.  GRIMSHAW, 

U.  S.  Marshall. 
By  GEO.  W.  WELLS,  Deputy. 

Thereafter,  on  Dec.  2,  1912,  the  Answer  of  de- 
fendant Heaton  was  filed  herein,  being  as  follows, 
to-wit : 
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(TITLE  OF  COURT,  TITLE  OF  CAUSE.) 

No.  948. 

IN  EQUITY. 

SEPARATE   ANSWER   OF    DEFENDANT 
GEORGE  HEATON. 

The  answer  of  George  Heaton,  one  of  the  defend- 
ants to  the  bill  of  complaint  as  amended  of  the  above 
named  complainant : 

This  defendant,  no;(fV^  and  at  all  times  hereafter, 
saving  to  himselfTana  all  manner  of  benefit  or  ad- 
vantage  of  exception  or  otherwise  that  can  or  may 
be  had  or  taken  to  the  many  errors,  uncertainties 
and  imperfections  in  the  said  bill  contained,  for 
answer  thereto  or  to  so  much  thereof  as  this  defend- 
ant is  advised  it  is  material  or  necessary  for  him 
to  make  answer  to,  answering  says : 

1.  This  defendant  admits  the  allegations  con- 
tained in  paragraphs  numbered  First  to  Fifth,  both 
inclusive,  of  complainant's  bill  of  complaint  as 
amended. 

2.  This  defendant  has  no  knowledge  or  inform- 
ation as  to  the  truth  or  falsity  of  any  of  the  alle- 
gations contained  in  paragraphs  niunbered  Sixth, 
Seventh  and  Eighth  of  said  bill  of  complaint  as 
amended,  and  can  not  set  forth  at  to  his  belief  or 
otherwise,  whether  or  not  any  of  said  allegations  are 
true,  and  calls  for  proof  thereof. 

3.  This  defendant  has  no  knowledge  or  inform- 
ation as  to  the  truth  of  falsity  of  any  of  the  allega- 
tions contained  in  paragraph  Numbered  Ninth  of 
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said  bill  of  complaint  as  amended,  and  cannot  set 
forth  as  to  his  belief  or  otherwise  whether  or  not 
any  of  said  allegations  are  true,  and  calls  for  proof 
thereof,  except  that  this  defendant  admits  that  the 
said  Charles  Gilbert,  on  the  15th  day  of  July,  1904, 
deeded  the  lands  mentioned  and  described  in  para- 
graph numbered  First  of  the  said  bill  of  complaint 
as  amended,  to  the  said  defendant  Frank  D.  Cooper ; 
but  this  answering  defendant  says  that  the  said 
Frank  D.  Cooper  is  not  now  in  the  occupancy,  pos- 
session and  enjoyment,  or  either  thereof,  of  said 
lands  and  premises;  but  that  this  defendant  was 
in  the  occupancy,  possession  and  enjoyment  of  said 
lands  from  the  1st  day  of  August,  1910,  until  the 
22nd  day  of  April,  1911,  under  and  by  virtue  of  a 
contract  for  the  sale  of  said  lands  executed  and  de- 
livered to  this  defendant  on  the  13th  day  of  De- 
cember, 1909,  by  said  defendant  Frank  D.  Cooper 
and  Alice  G.  Cooper,  his  wife;  and  that  ever 
since  the  22nd  day  of  April,  1911,  the  said  lands 
have  been  and  still  are  in  the  occupancy, 
possession  and  enjoyment  of  the  Great  Falls 
Farm  Land  Company,  a  Montana  corpora- 
tion, under  and  by  virtue  of  an  assignment  of 
the  contract  above  mentioned,  executed  and  deliv- 
ered to  the  said  Great  Falls  Farm  Land  Company 
by  this  defendant  on  the  said  22nd  day  of  April, 
1911 ;  and  that  the  right  or  title  by  which  this  said 
defendant  so  held  possession  and  occupied  said 
lands  was,  and  the  right  to  title  by  which  said  Great 
Falls  Farm  Land  Company  now  holds  possession 
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and  occupies  said  lands  is,  valid  and  effectual  as 
against  the  rights  of  complainant;  and  that  this 
defendant  was,  from  the  1st  day  of  August,  1910, 
until  the  22nd  day  of  April,  1911,  and  the  said 
Great  Falls  Farm  Land  Company  now  is  entitled 
to  exercise  the  right  of  absolute  ownership  on  and 
over  said  lands,  and  to  assert  a  legal  title  to  the 
same ;  and  that  this  defendant  does  not  believe  that, 
if  the  said  patent  remains  uncancelled  and  in  force, 
the  same  may  be  used  in  fraud  of  the  complainant 
and  all  persons  relying  thereon,  as  a  valid  and  sub- 
stantial conveyance  of  the  legal  title  to  said  lands 
and  premises. 

4.  That  this  defendant  has  no  knowledge  or  in- 
formation as  to  the  truth  or  falsity  of  any  of  the 
allegations  contained  in  paragraph  numbered  Tenth 
of  said  bill  of  complaint  as  amended,  and  cannot 
set  forth  as  to  his  belief  or  otherwise,  whether  or 
not  any  of  said  allegations  are  true,  and  calls  for 
proof  thereof,  except  that  this  defendant  does  not 
believe  that  the  said  defendant  Frank  D.  Cooper 
was  not  a  purchaser  in  good  faith  and  for  a  valid 
consideration  of  the  lands,  herein  involved;  and 
does  not  believe  that  the  said  defendant  Frank  D. 
Cooper  purchased  the  said  lands  with  full  and  com- 
plete knowledge,  or  any  knowledge  at  all,  that  they 
were  entered  in  fraud  or  in  violation  of  the  law^s  of 
the  United  States  b}^  the  said  Charles  Gilbert,  against 
the  legal  and  equitable  rights  of  the  complainant; 
and  does  not  believe  that  said  purchase  by  said  de- 
fendant Frank  D.  Cooper  is  void  and  should  be  so 
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decreed  in  equity  in  favor  of  said  complainant  and 
against  the  said  defendant  Frank  D.  Cooper,  or 
against  this  defendant  or  his  successors  in  interest. 

5.  This  defendant  has  no  knowledge  or  informa- 
tion as  to  the  truth  or  the  falsity  of  any  of  the  allega- 
tions contained  in  paragraph  numbered  Eleventh 
of  said  bill  of  complaint  as  amended,  and  cannot  set 
forth  as  to  ^is  belief  or  otherwise,  whether  or  not 
any  of  said  allegations  are  true,  and  calls  for 
proof  thereof,  except  that  this  defendant  admits 
that  on  or  about  the  13th  day  of  December,  1909, 
the  said  defendant  Frank  D.  Cooper  and  his  wife, 
Alice  G.  Cooper,  executed  and  delivered  to  this  de- 
fendant their  contract  by  which  they  agreed  and 
l)ound  themselves  to  convey  to  this  defendant  all 
their  rights,  title  and  interest  in  and  to  the  lands 
herein  involved;  and  this  defendant  says  that  he 
procured  the  execution  and  delivery  of  said  contract 
in  good  faith  and  for  a  valuable  consideration; 
and  that  he,  by  reason  of  the  execution  and  delivery 
of  said  contract,  had,  from  the  1st  day  of  August, 
1910,  until  the  22nd  day  of  April,  1911,  and  that  the 
said  Great  Falls  Farm  Land  Company  had,  ever 
since  said  22nd  day  of  April,  1911,  and  now  has, 
the  right  of  absolute  ownership  over,  in  and  to  said 
lands ;  and  that  the  interest  heretofore  asserted  and 
claimed  by  this  defendant  in  said  lands  was  ac- 
quired by  him  under  the  contract  hereinabove  refer- 
red to,  and  without  any  knowledge  of  any  fraud  in 
any  manner  perpetrated  upon  said  complainant  in 
the  procurement  of  the  said  patent;  and  that  this 
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defendant  was  a  bona  fide  purchaser  for  value  with- 
out notice  of  any  fraud;  and  that  this  defendant 
does  not  believe  that,  in  equity  and  good  conscience, 
said  contract,  in  so  far  as  it  affects  the  lands  herein 
involved,  should  be  cancelled  and  held  for  naught. 

6.  For  further  answer  and  defense  to  the  said 
bill  of  complaint  as  amended,  this  answering  de- 
fendant avers  and  says;  That  on  the  13th  day  of 
December,  1909,  this  defendant  made  and  entered 
into  a  contract  in  writing  with  said  defendant  Frank 
D.  Cooper  and  Alice  G.  Cooper,  his  wife,  wherein 
and  whereby  said  Frank  D.  Cooper  and  Alice  G. 
Cooper,  his  wife,  sold  and  agreed  to  convey,  in  fee 
simple  by  warranty  deed,  to  this  defendant,  the 
north  half  of  the  northwest  quarter  of  section 
fourteen,  and  the  east  half  of  the  northeast  quarter 
of  section  fifteen)  township  nineteen  north 
of  range  three  west  of  the  Montana  principal 
meridian,  containing  one  hundred  and  sixty 
(160)  acres,  situate,  lying  and  being  in  the 
County  of  Cascade,  State  and  District  of  Montana, 
together  with  other  lands  situate  in  the  counties  of 
Cascade  and  Lewis  and  Clark  in  said  State  and  Dis- 
trict of  Montana;  that  in  and  by  said  contract 
this  defendant  agreed  and  bound  himself  to  pay  to 
said  Frank  D.  Cooper  and  Alice  G.  Cooper,  his 
wife,  the  sum  of  five  and  70/100  Dollars  ($5.70)  per 
acre  for  all  of  said  lands  mentioned  in  said  contract, 
including  the  lands  herein  involved,  in  certain  speci- 
fied installments,  which  sum  was  the  full  vlaue  of 
the  lands  and  premises  by  said  contract  agreed  to  be 
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conveyed;  that  this  defendant  and  his  successor  in 
interest  under  said  contract,  the  said  Great  Falls 
Farm  Land  Company,  have  fully  paid  all  the  install- 
ments due  under  said  contract  up  to  this  time,  and 
are  legally  bound  to  pay  the  balance  thereof;  that, 
under  the  terms  and  provisions  of  said  contract, 
possession  of  the  lands  herein  involved  was  given 
to  this  defendant  on  the  1st  day  of  August,  1910, 
and  that  upon  said  date  this  defendant  entered  into 
the  occupancy,  possession  and  enjoyment  of  the  said 
lands.  And  this  defendant  further  says  that  he  did 
not,  at  the  time  of  the  execution  of  the  contract  here- 
inbefore mentioned,  or  at  any  other  time,  have  any 
knowledge,  information  or  notice  of  any  fraud  or 
improper  conduct  in  reference  to  procuring  a  patent 
to  said  lands;  that  under  the  terms  and  provisions 
of  said  contract,  and  by  virtue  of  the  full  perform- 
ance on  the  part  of  this  defendant  of  all  the  cove- 
nants therein  contained  by  him  to  be  kept  and  per- 
formed, up  to  the  22nd  day  of  April,  1911,  this  de- 
fendant became  and  was  a  bona  fide  purchaser  of 
said  lands  for  a  valuable  consideration. 

And  this  defendant  further  says  that  he  did,  on 
the  22nd  day  of  April,  1911,  for  a  valuable  consid- 
eration, sell,  assign,  transfer  and  set  over  to  the 
Great  Falls  Land  Company,  a  Montana  corporation, 
the  above  mentioned  contract  and  all  of  his  right, 
title  and  interest  therein  and  thereunder. 

7.  And  this  defendant,  in  addition  to  the  fore- 
going answer  avers  that  the  cause  of  action,  if  any 
there  may  be  arising  to  the  complainant  on  account 
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or  b}^  reason  of  the  several  allegations  and  com- 
plaints in  its  said  bill  contained,  did  not  accrue  with- 
in six  years  before  the  said  bill  was  filed  and  sub- 
poena thereunder  served  upon  this  defendant;  and 
this  allegation  defendant  makes  in  bar  of  the  com- 
plainant's bill  and  prays  that  he  may  have  the 
same  benefit  therefrom  as  if  he  had  formally  plead- 
ed the  saiqrie. 

WHEREFORE,  this  defendant  having  fully  an- 
swered, confessed,  traversed  and  avoided  or  denied 
all  the  matters  in  the  said  bill  of  complaint  as 
amended  material  to  be  answered,  according  to  his 
best  knowledge  and  belief,  humbly  prays  this  hon- 
orable court  to  enter  its  decree  that  this  defendant 
be  dismissed  with  his  reasonable  costs  and  charges 
in  his  behalf  most  wrongfully  sustained,  and  for 
such  other  and  further  relief  in  the  premises  as  to 
this  honorable  court  mav  seem  meet  and  in  accord- 
ance  with  equity. 

GEORGE  HEATON. 
By  E.  C.  DAY, 

His  Solicitor. 
DAY  &  MAPES, 

Solicitors  and  of  counsel  for 
the  defendant  George  Heaton. 

Helena,  Montana,  Dec.  1,  1912. 

(Endorsed:  Filed  Dec.  2nd,  1912,  Geo.  W. 
Sproule,  Clerk,  By  C.  R.  Garlow,  Deputy.) 

Thereafter,  on  Dec.  23,  1912,  Replication  was  filed 
herein  as  follows,  to-wit : 
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(TITLE  OF  COURT,  TITLE  OF  CAUSE.) 

No.  948. 

REPLICATION  TO  SEPARATE  ANSWER  OF 
GEORGE  HEATON. 

This  replicant,  saving  and  reserving  to  itself  all 
and  all  manner  of  advantage  of  exception  which  may 
be  had  and  taken  to  the  manifold  errors,  uncertain- 
ties and  insufficiencies  of  the  answer  of  said  defend- 
ant, and  for  replication  thereunto  sayeth  that  it 
does  and  will  ever  maintain  and  prove  its  said  bill 
to  be  true,  certain  and  sufficient  in  the  law  to  be 
answered  unto  by  said  defendant,  and  that  the  an- 
swer of  said  defendant  is  very  uncertain,  evasive, 
and  insufficient  in  the  law  to  be  replied  unto  by  this 
replicant;  without  that  that  any  other  matter  or 
thing  in  the  said  answer  contained  material  or  ef- 
fectual in  the  law  to  be  replied  unto,  confessed  or 
avoided,  traversed,  or  denied  is  true ;  all  which  mat- 
ters and  things  this  replicant  is  ready  to  aver, 
maintain  and  prove  as  this  Honorable  Court  shall 
direct,  and  humbly  as  in  and  by  its  said  bill  it  has 
already  prayed. 

(Signed)    J.  W.  FREEMAN, 

United  State  Attorney 
District  of  Montana. 

Due  service  of  the  within  replication  acknowl- 
edged and  true  copy  thereof  received  this  23rd  day 
of  December,  1912.  Day  &  Mapes,  Attorneys  for 
Defendants. 

(Endorsed:  Filed  Dec.  23,  1912,  Geo.  W.  Sproule, 
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Clerk,  By  C.  R.  Garlow,  Deputy.) 

Thereafter,  on  January  28th,  1914,  Decree  was 
filed  and  entered  herein,  as  follows,  to-wit : 

(TITLE  OF  COURT,  TITLE  OP  CAUSE.) 

No.  948. 

DECREE. 

This  cause  came  on  to  be  heard  at  this  term,  to- 
wit,  on  the  15th  day  of  January,  1914,  upon  the 
pleadings  and  the  proof,  and  was  argued  by  counsel, 
and 

It  appearing  to  the  court  that  a  bill  in  equity  was 
filed  in  this  court  on  the  7th  day  of  December,  1909, 
against  the  defendant,  Frank  D.  Cooper,  and  that 
subpoena  was  duly  issued;  that  thereafter  said  de- 
fendant filed  his  answer  to  said  bill  of  complaint, 
and 

It  further  appearing  that  by  an  order  of  this 
court  made  on  the  23rd  day  of  May,  1912,  the  said 
(leorge  Heaton  was  made  a  party  to  said  suit;  that 
notice  was  duly  issued  and  served  upon  said  defend- 
ant, George  Heaton,  and  that  thereafter,  on  the 
2nd  day  of  December,  1912,  said  George  Heaton 
filed  his  answer  herein,  and 

It  further  ajDpearing,  and  the  court  finds,  that  the 
patent  to  the  following  described  land,  to-wit:  The 
North  half  of  the  northwest  quarter  of  section  four- 
teen, and  the  east  half  of  the  northeast  quarter  of 
section  fifteen,  township  nineteen  north,  range  three 
west  of  Montana  principal  meridian,  containing  one 
hundred  sixty  acres  of  land,  situate,  lying  and  being 
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in  the  county  of  Cascade,  state  and  district  of  Mon- 
tana, was  fraudulently  procured  by  Charles  Gil- 
))ert;  that  the  said  Frank  D.  Cooper  is  not  and  was 
not  a  bona  fide  purchaser  of  said  land  for  value 
without  notice  of  the  fraud  perpetrated  upon  com- 
plainant, and, 

It  further  appearing  that  by  the  terms  of  a  cer- 
tain contract  in  writing  dated  December  13, 1909,  the 
said  defendant,  Frank  D.  Cooper,  agreed  to  sell,  and 
the  said  defendant,  George  Heaton,  agreed  to  buy, 
said  lands,  the  purchase  price  thereof  to  be  paid  in 
installments  covering  some  six  years,  and  upon  pay- 
ment in  full  said  Frank  D.  Cooper  is  to  convey  said 
land  by  warranty  deed  to  said  defendant,  George 
He?#ton ;  that  more  than  six  years  has  expired  from 
the  date  of  the  issuance  of  said  patent  to  the  date  of 
service  of  notice  upon  said  George  Heaton,  and  that 
the  cancellation  of  said  patent  has  became  imprac- 
ticable since  said  suit  has  been  brought,  and 

It  further  appearing  that  the  value  of  said  land, 
at  the  date  of  the  execution  of  said  contract,  was 
five  and  70/100  dollars  ($5.70)  per  acre,  and  that 
complainant  is  entitled  to  the  value  thereof,  and  the 
court  being  fully  advised  in  the  premises ; 

IT  IS  ORDERED,  ADJUDGED  and  DECREED 
that  the  said  complainant,  the  United  States  of 
America,  do  have  and  recover  of  and  from  the  said 
defendant,  Frank  D.  Cooper,  the  sum  of  Nine  hun- 
dred twelve  dollars  ($912),  with  interest  thereon 
at  the  rate  of  eight  per  cent  per  annu,  from  the 
13th   day  of  December,   1909,   amounting  to   three 
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hundred  and  96/100  dollars  ($300.96),  making  a  total 
of  twelve  hundred  twelve  and  96/100  dollars 
($1212.96),  together  with  its  costs  incurred  herein 
taxed  at ,  and 

IT  IS  FURTHER  ORDERED,  ADJUDGED 
and  DECREED  that  unless  said  amount  is  paid  by 
the  defendant,  Frank  D.  Cooper,  the  said  defendant, 
George  Heat  on,  shall  pa}^  the  same  to  complainant 
from  the  unpaid  purchase  money  owing  b}^  the  said 
George  Heaton  to  the  said  defendant,  Frank  D. 
Cooper,  upon  his  said  contract  of  purchase  of  said 
lands,  when  said  George  Heaton  was  made  a  party 
thereto  and  appeared  herein,  and 

IT  IS  FURTHER  ORDERED,  ADJUDGED 
and  DECREED  that  such  payment,  if  made  by  the 
said  defendant,  George  Heaton,  shall  discharge  said 
purchase  price  to  the  extent  thereof,  and 

IT  IS  FURTHER  ORDERED,  ADJUDGED 
and  DECREED  that  complainant  have  a  lien  for 
the  sum  of  twelve  hundred  and  twelve  and  96/100  dol- 
lars ($1212.96),  and  its  costs  herein  incurred  taxed 

in  the  amount  of upon 

the  above  described  land  as  security  and  foreclosure 
thereof. 

GEO.  M.  BOURQUIN, 

Judge. 

(Endorsed:  Filed  January  28,  1914.  Geo.  W. 
Sproule,  Clerk.) 

WHEREUPON,  said  pleadings,  process  and  final 
degree  are  entered  of  final  record  herein,  in  accord- 
ance with  th(^  law  and  tlie  practice  of  this  court. 
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WITNESS  my  hand  and  the  seal  of  said  court  at 
Helena,  Montana,  this  28th  day  of  January,  A.  D. 
1914. 

(SEAL)  GEO.  W.  SPROULE, 

By  C.  R.  Garlow, 

Deputy  Clerk. 

(Endorsed:  Filed,  January  28th,  1914.  Geo.  W. 
Sproule,  Clerk,  By:  C.  R.  Garlow,  Deputy  Clerk.) 

BE  IT  REMEMBERED  That  this  cause  came  on 
for  hearing  on  the  30th  day  of  June,  1910,  before 
Hon.  O.  T.  Crane,  Standing  Examiner  in  Chancery, 
at  Helena,  Montana,  and  the  following  proceedings 
had: 

Edgar  S.  Foley,  being  duly  sworn,  and  interro- 
gated by  Mr.  Skinner,  counsel  for  plaintiff,  testified 

as  follows : 

''My  name  is  Edgar  S.  Foley.  I  am  39  years  of 
age ;  rjeside  at  Helena,  Montana ;  occupation.  Special 
Agent  of  the  General  Land  Office.  Have  occupied 
that  position  for  six  years,  and  during  all  that  time 
was  in  Montana.  Prior  to  that  I  was  stock  breeding 
and  ranching  in  North  Dakota ;  went  into  that  busi- 
ness about  the  year  1888.  I  made  an  examination 
of  the  Charles  Gilbert  homestead  entry,  described 
as  follows:  N  14,  NW  4,  Section  14;  E  2,  NW  4 
Section  15,  Township  19  North,  Range  3  West,  Mon- 
tana meridian,  on  the  25th  day  of  September,  1906. 
I  was  instructed  to  do  so  by  our  Chief  of  Division, 
or  Special  Agent  in  Charges.  There  was  no  one 
living  on  the  land  at  that  time.    There  was  nothing 
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in  the  way  of  improvements,  that  is  buildings,  plow- 
ing, and  fencing.  I  had  a  conversation  with  Mr. 
Gilbert.  I  saw  him  on  one  or  two  occasions,  and  saw 
him  at  the  time  I  made  this  examination. 

Q.  State  what  conversation  you  had  with  him 
with  reference  to  his  living  on  the  entry,  and  as  to 
what  had  become  of  the  improvements  on  the  entry  ? 

BY  MR.  WALSH:  We  object  to  that  on  the 
ground  that  it  is  incompetent,  irrelevant,  and  im- 
material, because  it  does  not  appear  that  M.  Gilbert 
was  at  that  time  the  owner  of  the  land,  in  that  ap- 
pears by  the  pleading  in  this  case,  that  he  made 
final  proof  on  or  about  the  fifteenth  day  of  June, 
1904,  and  that  the  land  was  thereafter  subject  to 
sale,  and  it  doesn't  appear  that  he  had  a  particle  of 
title  at  the  time  of  the  alleged  conversation. 

(Objection  over-ruled,  to  which  defendant  ex- 
cepted.) 

A.  Why,  he  said  he  had  lived  there  some,  and 
that  the  cabin  had  been  subsequently  moved  to 
another  claims. 

He  further  said  that,  when  Mr.  Cooper  bought 
these  claims  that  he  moved  the  cabins  to  other 
claims.  My  business  as  Spezial  Agent  is  examining 
all  classes  of  entries  under  the  Federal  Land  Laws. 
On  examining  the  Gilbert  claim  I  found  a  small  pile 
of  rocks;  looked  as  if  there  had  been  a  camp  fire, 
that  was  all.  My  judgment,  in  looking  at  it  was 
that  it  might  have  been  used  for  a  camp  fire.  There 
was  absolutely  no  evidence  that  it  w^as  used  as  a 
foundation  for  a  house. 
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CROSS-EXAMINATION  BY  MR.  WALSH, 
COUNSEL  FOR  DEFENDANT. 

I  lived  in  North  Dakota  since  1878;  on  the  Little 
Missouri  River  and  on  the  Big  Missouri  River. 
Mr.  Kinsey  pointed  out  this  land  to  me. 
He  was  instrumental  in  bringing  this  case 
to  the  attention  of  the  Department.  I  met  him 
when  I  went  there  to  examine  the  land.  I  had  made 
arrangements  to  meet  him,  and  I  stopped  at  his 
place  while  I  was  out  there.  I  could  not  say  how 
long  I  spent  on  the  Gilbert  place.  At  that  time 
probably  twenty-minutes,  or  such  a  matter,  but  that 
was  not  the  only  time  I  have  been  over  the  land. 
I  have  been  over  the  land  several  times  subsequent 
to  that.  This  time  I  was  only  there  twenty  minutes. 
All  1  had  to  do  was  go  and  look  at  the  cabin,  and 
identify  the  land,  and  go  on.  Either  Kinsey  or  his 
son  Frank  was  with  me.  I  cannot  say  that  I  had 
their  team  then.  I  was  over  these  lands  a  number 
of  different  times;  sometimes  I  would  use  Mr. 
Kinsey 's  team,  and  sometimes  I  would  use  a  Cas- 
cade team.  I  am  not  sure  at  this  time  whether  I  had 
his  team  or  not,  I  might  have  had. 

I  examined  the  Gilbert  claim  on  the  25th  day  of 
September;  that  is  what  my  record  shows.  I  did 
not  find  anything  on  the  land  in  the  way  of  im- 
provements; didn't  find  any  land  under  cultivation, 
or  any  fence,  or  any  corral  or  other  out  houses  of 
any  kind.  I  found  where  a  house  had  been;  that 
is,  what  Mr.  Gilbert  told  me ;  he  told  me  that  he  had 
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lived  there.  That  was  in  1906  that  I  made  the 
examination.  I  have  absolutely  no  knowledge  as  to 
the  conditions  that  existed  prior  to  that  time,  and 
have  no  knowledge  of  the  conditions  that  existed 
prior  to  September,  1906. 

RE-DIRECT  EXAMINATION  BY  MR. 
SKINNER. 

I  did  not  find  any  indications  of  a  barn,  corral, 
or  chicken-house  there  on  the  Gilbert  entry. 

WILLIAM  L.  KINSEY,  being  duly  sworn,  testi- 
fied as  follows: 

'']\Iy  name  is  William  L.  Kinsey,  fifty-three  years 
old,  my  occupation  is  farmer.  I  live  in  Cascade 
County,  Township  19  No.,  Range  3  West;  have 
lived  there  since  April,  1904.  I  have  known  Mr. 
Cooper  for  nearly  twenty-four  years.  He  was  in 
the  sheep  business.  The  Charles  Gilbert  claim  is 
located  in  Sections  Fourteen  and  Fifteen,  same 
township  and  range.  I  am  acquainted  with  that 
claim;  have  known  it  since  the  spring  of  1904.  I 
never  saw  any  improvements  there.  There  never 
was  a  cabin  on  that  claim  during  the  time  that  I 
knew  it.  I  was  present  when  Mr.  Foley  made  the 
first  examination  out  there  on  the  Gilbert  claim.  I 
was  not  present  when  Mr.  Gilbert  pointed  out  where 
the  cabin  had  been.  Mr.  Foley  told  me  where  it 
was.  There  is  a  few  rocks  there,  and  the  ground 
looks  as  though  there  had  been  a  ditch  made  around 
ten  or  twenty  feet  square,  something  like  that,  just 
a  small  trench.    It  could  have  been  a  house  ditch  or 
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a  tent  ditch.  There  is  often  a  ditch  around  a  tent 
you  know.  I  never  saw  a  cabin  at  that  particular 
place  at  any  time;  I  never  saw  any  fencing  there; 
never  saw  any  chicken  house  or  any  improvements. 
I  talked  with  Mr.  Gilbert  a  little  about  it.  I  don't 
know  as  I  ever  saw  Mr.  Cooper  there  more  than 
once  before  that  time.  Mr.  Gilbert  was  working 
for  Mr.  Cooper  in  1904.  I  think  he  was  herding 
part  of  the  time,  and  he  might  have  been  tending 
camp  part  of  the  time,  I  am  not  sure  as  to  that; 
herding  sheep.  Mr.  Gilbert  is  now  somewhere  in 
California,  I  am  told.    He  sold  his  land. 

CROSS  EXAMINATION  BY  MR.  WALSH: 

I  know  nothing  at  all  about  the  condition  that  ex- 
isted in  that  country  prior  to  April,  February,  or 
March,  1904.  That  it  the  first  time  I  went  into  that 
locality.  I  lived  about  five  and  a  half  miles  south- 
west from  Cascade.  I  was  first  on  the  Gilbert 
claim  in  1904.  I  was  looking  for  some  stock  that 
had  been  turned  loose.  Never  saw  any  improve- 
ments on  the  place.  There  was  no  house  on  the  up- 
per side,  but  I  think  there  was  one  on  what  is  known 
as  the  Weise  claim.  I  know  where  the  corner  stone 
is.  I  was  with  Mr.  Foley  when  he  paced  that  off, 
and  according  to  his  measurement  it  was  on  the  west 
claim.  He  did  the  measuring;  I  did  not  count  his 
steps.  I  only  know  what  he  told  me.  I  saw  Mr.  Gil- 
bert working  for  Mr.  Cooper,  in  1904,  herding 
sheep;  I  suppose  they  were  Mr.  Cooper's  sheep; 
he  was  camped  right  there  around  Mr.   Cooper's. 
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Saw  him  at  the  shearing  shed.  He  was  camped  a 
portion  of  the  time  at  what  is  known  as  Mr. 
Cooper's  Crown  Butte  Ranch,  possibly  a  mile  or  so 
from  this  land. 

Thereupon,  MR.  EDWIN  R.  JONES,  being  duly 
sworn,  testified  as  follows : 

"^My  name  is  Edwin  R.  Jones.  I  am  twenty-four 
years  old,  my  residence  is  St.  Peter,  Montana;  and 
my  occupation,  stockraising.  I  have  lived  there 
since  July,  1904.  Prior  to  that  time  I  lived  at  Great 
Falls,  Montana.  I  am  familiar  with  the  homestead 
entry  of  Charles  (Jilbert;  have  known  it  since 
August,  1904.  There  was  nothing  there  that  I  could 
ever  see  in  the  way  of  improvements;  I  know  of 
nothing  whatever.  I  was  present  with  Special 
Agent  Foley  at  the  time  he  interviewed  Mr.  Gilbert. 
The  cpnversation  took  place  in  Mr.  Cooper's  Crown 
Butte  Ranch  house.  There  was  no  one  present  be- 
sides Mr.  Foley,  Mr.  Gilbert  and  myself.  Mr.  Gil- 
bert did  not  show  Mr.  Foley  and  me  over  his  claim. 
He  pointed  it  out  to  us,  from  the  Crown  Butte 
Ranch.  I  was  there  with  Mr.  Foley  when  Mr.  Gil- 
bert pointed  out  the  ranch,  and  went  with  Mr.  Foley 
to  the  chxim  and  where  the  cabin  had  been.  I  found 
the  place  where  Mr.  Gilbert  claimed  he  had  a  cabin. 
There  were  a  few  marks  there  that  would  indicate 
that  something  might  have  stood  there  at  one  time, 
and  might  have  been  a  tent  for  all  I  know ;  it  looked 
as  if  it  was  a  trench  made  for  either  a  tent  or  a 
small  cabin,  or  something  like  that.  There  was 
nothing  in  the  way  of  refuse  or  coal  in  the  treiicli: 
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possibly  a  dozen  rocks.  If  there  was  any  indication 
of  a  chicken-house  or  a  corral  having  been  there, 
I  couldn't  see  it.  There  was  none  of  the  land  fenced 
when  I  first  saw  it.  I  knew  Mr.  Gilbert;  he  was 
working  for  Mr.  Cooper  when  I  first  knew  him.  He 
was  herding  sheep.  I  do  not  know  how  long  he 
worked ;  only  what  he  told  me.  . 

CROSS-EXAMINATION  BY  MR.  WALSH: 

I  knew  nothing  about  this  claim  prior  to  July, 
1904.  Never  saw  it  before  that  date ;  knew  nothing 
about  Gilbert  prior  to  that.  When  I  say  he  was 
working  for  Cooper,  I  mean  after  that  date.  The 
first  time  I  saw  the  Gilbert  homestead  was  in 
August,  1904.  I  was  riding  after  my  cattle,  and  at 
that  time  I  did  not  look  around  to  see  where  the 
lines  and  corners  were.  I  knew  it  was  Gilbert's 
claim  at  that  time.  It  was  a  very  pretty  location 
along  the  creek,  and  I  always  took  notice  of  an}" 
place  like  that,  more  than  I  would  ordinary  range 
land.  I  saw  it  several  times  prior  to  going  there 
with  Mr.  Foley.  Mr.  Gilbert  pointed  it  out  to  Mr. 
Foley.  At  the  time  he  pointed  it  out  he  was  about 
a  mile  from  the  claim.  There  was  no  fence  on  the 
claim.  I  know  where  the  south  line  of  the  claim  is. 
I  went  to  the  corners  to  ascertain  where  the  lines 
were.  I  was  with  Special  Agent  Foley  at  the  time. 
The  fence  between  the  Gilbert  and  the  Carnell  land 
had  been  removed.  The  fence,  I  believe  was  re- 
moved in  the  Spring  of  1905.  There  was  a  fence 
there  in  1904  when  I  was  there.    It  did  not  extend 
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around  the  Gilbert  land.  I  didn't  see  a  chicken- 
house  or  a  corral,  or  any  indications  of  a  house.  I 
do  not  know  whether  that  fence  belonged  to  Gilbert 
or  Carnell.  It  is  not  customary  to  build  cellars  or 
foundations  under  cabins  on  claims,  but  several 
claims  out  there  have  foundations. 

MR.  FRANK  J.  KINSEY,  being  duly  sworn, 
testified,  as  follows: 

'*My  name  is  Frank  J.  Kinsey;  age  is  twenty- 
seven;  ranching  is  my  occupation;  Post  Office  ad- 
dress, at  Simms,  Montana.  I  am  the  son  of  William 
L.  Kinsey  who  just  testified.  I  have  lived  in  Mon- 
tana about  twenty-four  years,  around  St.  Peters  and 
Cascade.  I  have  a  claim  of  my  own  in  section  twen- 
ty-one. Moved  there  in  1904,  sometime  in  April.  I 
knew  that  section  of  the  country  two  years  before 
that,  in  1902.  I  was  riding  after  some  horses.  I  am 
acquainted  with  the  Gilbert  claim  ever  since  1902. 
There  was  nothing  on  it  when  I  first  saw  it  in  the 
way  of  improvements,  by  that  I  mean  fencing,  plow- 
ing or  anything  of  that  sort.  In  1904  the  same 
conditions  existed.  In  the  spring  of  1904,  Mr.  Gil- 
bert was  at  Mr.  Cooper's  Crown  Butte  Ranch, 
where  I  first  met  him.  I  should  judge  that  is  about 
a  mile,  possibly  a  mile  and  a  half  from  his  claim. 
He  was  herding  sheep  at  that  time,  and  I  did  not 
see  any  one  else  with  him. 

Q.  Whether  or  not  it  is  customary  for  a  man  to 
leave  his  sheep  and  go  to  some  other  place  to  live  and 
sleep  ? 

BY  MR.  WALSH:    We  object  to  that  as  incom- 
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petent,  irrelevant,  and  immaterial;  no  custom  is 
gleaded. 

(Objection  over-ruled,  to  which  defendant  ex- 
cepted.) 

A.  No,  sir,  it  is  not.  A  great  mau}^  times  they 
don't  use  any  corral. 

There  is  a  corral  and  shed  at  the  Crown  Butte 
Ranch.  They  use  that  for  spring  and  winter  mostly. 
I  couldn't  say  that  I  saw  Mr.  Cooper  particularly 
around  the  Gilbert  land. 

CROSS  EXAMINATION  BY  MR.  WALSH: 

I  first  saw  the  Gilbert  claim  in  1902.  I  did  not 
see  any  signs  of  improvement  on  it.  I  first  knew 
Gilbert  some  time  during  the  spring  of  1904.  I 
couldn't  say  just  exactly  what  time  it  was,  sometime 
in  April,  I  should  judge,  or  May,  possibly  the  first 
of  June,  somewheres  along  there.  He  was  herding 
sheep  for  Cooper  at  the  Crown  Butte  Ranch.  I 
saw  him  out  with  his  sheep;  that  is  about  all  I 
know  about  it.  From  the  time  I  went  out  there  in 
April  1904,  he  (Cooper)  was  up  in  that  part  of  the 
country  a  good  many  times ;  I  know^  one  time,  I  was 
building  a  fence  on  my  father's  homestead,  between 
there  and  the  Carnell  Claim,  he  came  along  and  was 
talking  about  putting  in  some  of  the  fence  around 
the  Carnell  claim;  he  said  it  was  his.  He  was  on 
the  Carnell  claim  at  that  time.  I  mean  I  saw  him  in 
that  part  of  the  country  right  around  close.  I  saw 
him  crossing  the  Gilbert  claim.  He  had  a  road 
across  that.    He  had  a  road  he  made  himself,  or  his 
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men  did,  made  the  road  there  and  used  it  in  lamb- 
ing ;  a  road  that  was  worked ;  around  a  side  hill  and 
crossing  a  creek. 

JOHN  LAVERGURE,  being  duly  sworn,  testi- 
fied as  follows : 

^^My  name  is  John  Lavergure.  I  am  twenty- 
seven  years  old  and  live  at  St.  Peters,  Montana. 
Have  lived  there  about  nineteen  years.  Am  a  ranch 
hand.  I  knew^  Mr.  Cooper  in  1904  or  1905.  I  knew 
Mr.  Gilbert;  knew  him  before  I  went  to  work 
for  Mr.  Cooper,  in  the  year  1903  or  1904.  I  was 
working  for  Mr.  Cooper;  do  not  know  whether 
Gilbert  was  working  for  him  or  not.  I  do  not  know 
the  Gilbert  claim. 

THOMAS  J.  SHORT,  being  duly  sworn,  testi- 
fied as  follows: 

^^My  name  is  Thomas  J.  Short.  I  am  fifty-three 
years  old,  live  in  Great  Falls  and  am  tending  bar 
there.  I  moved  there  in  1891.  I  am  acquainted 
with  Mr.  Cooper;  have  known  him  for  about  eight 
or  nine  years.    I  filed  on  a  claim  in  Township  19. 

Q :  How  did  you  come  to  file  on  that  claim,  Mr. 
Short?  Just  tell  the  circumstances  surrounding  it, 
reason  for  it  ? 

BY  MR.  WALSH:  We  object  to  that  as  incom- 
petent, irrelevant  and  immaterial,  not  a  matter  in- 
volved or  any  issue  in  this  case,  don't  tend  to  prove 
any  of  the  issues  in  this  case. 

(Objecti(jn  over-ruled  to  which  defendant  ex- 
cepted.) 

A.     Mr.  Cooper  asked  me  if  I  had  my  right  to  file 
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on  land ;  I  told  him  I  did,  and  I  filed  on  it  that  way. 
I  guess  there  was  something  said  about  how  much 
I  was  to  receive  for  using  my  filing  right  for  Mr. 
Cooper;  I  have  forgotten;  a  hundred  dollars,  or 
something ;  I  have  forgotten  now ;  but  I  think  it  was 
in  that  neighborhood.  After  the  conversation  with 
Mr.  Cooper,  a  certain  attorney  came  up  and  we 
went  up  to  the  Court  house  and  filed  on  the  land. 
Mr.  Cooper  paid  the  filing  fee.  He  did  the  same 
thing  with  reference  to  my  daughter.  I  do  not 
know  where  the  land  was  located.  The  description 
of  the  land  I  filed  on  was  furnished  by  Mr.  Cooper. 
I  never  was  to  the  land.  I  never  got  the  chance  to 
go  to  the  land. 

CROSS  EXAMINATION  BY  MR.  WALSH: 

I  had  the  conversation  with  Cooper  at  the 
Grand  Hotel.  I  think  Mr.  Cooper  was  to  give  me 
One  Hundred  Dollars.  Mr.  Cooper  made  the  same 
arrangements  with  both  of  us.  My  daughter  wasn't 
there  at  the  time,  but  she  went  to  the  Court  house 
with  us.  I  just  told  her  what  Mr.  Cooper  told  me, 
and  that's  all  that  was  said.  I  did  not  get  anything 
out  of  it.  I  was  supposed  to  when  I  proved  up 
in  fourteen  months.  I  never  proved  up  on  the 
land.  I  signed  the  usual  form  of  affidavit  for  home- 
stead entry.  I  don't  know  what  I  signed  exactly; 
my  daughter  signed  the  same.  I  do  not  know  why 
we  didn't  make  final  proof. 
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RE-DIRECT  EXAMINATION. 

I  don't  remember  whether  I  signed  the  papers 
that  Mr.  Cooper  and  his  attorney  presented  to  me, 
or  if  I  had  papers  made  out.  I  had  no  interest  in 
my  daughter's  claim. 

JOHN  GARDIPEE,  SR.,  being  duly  sworn,  testi- 
fied as  follows: 

^*My  name  is  John  Gardipee,  Sr.  I  live  at  St. 
Peter's  Montana;  lived  there  seven  years.  I  know 
Mr.  Cooper;  have  known  him  ten  years.  I  know 
where  the  Gilbert  claim  is  located.  I  have  been 
through  it  ever  since  1902.  I  didn't  know  at  that 
time  who  it  belonged  to, — until  later.  I  couldn't 
describe  any  imporvements  on  it  in  1902,  1903,  and 
1904.  Never  was  any  there  that  I  know  of;  never 
saw  any  fence;  wagon  road  crosses  the  claim.  I 
could  not  say  where  ihe  lines  are. 

CROSS  EXAMINATION  BY  MR.  WALSH: 

I  don't  know  who  the  Gilbert  claim,  so-called,  be- 
longs to.  I  do  not  know  where  the  lines  are.  I 
don't  know  whether  the  Gilbert  land  was  enclosed 
by  a  fence ;  I  didn't  see  any  fence  around  it. 

JOHN  B.  GARDIPEE,  being  duly  sworn,  testi- 
fied as  follows : 

'*My  name  is  John  B.  Gardipee;  I  am  twenty- 
seven  years  old ;  reside  at  St.  Peters,  Montana ;  have 
lived  there  since  1903;  When  I  first  went  there 
I  wasn't  home  all  the  time;  I  was  single  at  the  time 
and  worked  out  all  the  time,  pretty  near;  but  the  last 
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couple  of  years  I  have  been  home  all  the  time.  In 
the  spring  of  1903  I  was  out  there  off  and  on. 
I  have  heard  of  the  Gilbert  claim  out  there,  and 
know  just  about  where  it  is.  Knew  Gilbert  about 
ten  years  ago.  He  was  working  for  Mr.  Cooper; 
was  working  for  him  in  1902,  and  1903  or  1904 ;  If 
I  remember  right,  he  was  there  in  1902  and  1903. 
I  did  a  little  work  for  Mr.  Cooper  in  1905.  I  saw 
Mr.  Cooper  driving  around  that  section  of  the  coun- 
try in  the  years  1902,  1903  and  1904.  I  did  not  see 
any  improvements  on  the  Gilbert  claim  in  1904.  I 
have  been  over  the  claim.  I  have  never  seen  a  fence, 
chicken-house  or  corral  on  the  claim. 

CROSS  EXAMINATION  BY  MR.  WALSH: 

I  don't  know  what  section  the  Gilbert  place  is  in. 
I  now  know  where  the  lines  are.  I  did  not  know  at 
the  previous  time.  I  don't  know  how  long  Gilbert 
worked  for  Mr.  Cooper. 

WILLIAM  BELGARDE,  being  duly  sworn,  testi- 
fied as  follows  being  interrogated  by  MR.  SKIN- 
NER: 

'^My  name  is  William  Belgarde.  I  am  twenty- 
six  years  old,  live  at  St.  Peter's  Mission,  and  have 
lived  there  all  my  life.  I  know  Mr.  Cooper;  have 
known  him  for  eight  or  ten  years.  And  I  am  ac- 
quainted with  Mr.  Gilbert.  I  took  up  a  homestead 
there.  I  was  out  to  Mr.  Cooper's,  and  he  asked  me 
why  I  didn't  take  up  a  homestead,  he  showed  me  a 
piece  of  ground  there,  and  I  told  him  that  I  would 
take  it  up.     I  went  to  Great  Falls  to  make  out 
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the  papers.  Mr.  Cooper  went  with  me.  I 
don't  remember  who  made  out  the  papers.  I  don't 
recollect  whether  I  signed  any  papers  or  not.  No- 
body gave  me  a  description  of  the  land.  Mr.  Cooper 
just  showed  me  the  land  when  we  got  there,  but  that 
wasn't  the  land  that  I  filed  on.  It  was  another  piece 
of  ground.  I  made  just  one  filing.  I  was  mistaken 
in  the  land.  That  was  on  this  open  piece  of  land 
and  that  is  what  I  intended  to  file  on.  I  didn't 
know  it  until  I  proved  up.  I  guess  Cooper  gave  the 
Receiver  of  the  land  office  the  money.  I  think  he 
paid  for  making  out  the  papers.  I  never  paid  out 
anything.  Cooper  gave  me  back  the  filing  papers 
when  I  made  the  relinquishment.  I  made  the  re- 
linquishment about  three  years  ago. 

CROSS  EXAMINATION  BY  MR.  WALSH: 

I  filed  on  a  piece  of  land,  and  afterwards  relin- 
quished it.  That  is  all  there  is  about  the  homestead 
entry. 

It  was  thereupon  admitted  that  the  notice  of  in- 
tention to  make  final  proof  was  published  in  the 
usual  form  and  for  the  usual  period,  and  the  affi- 
davit of  publication  filed;  that  patent  had  been 
issued  for  the  land  in  the  usual  form,  on  the  date 
mentioned,  and  that  the  usual  affidavit  of  home- 
stead entry  had  been  made,  and  that  the  land  was 
thereafter  purchased  by  and  conveyed  to  the  de- 
fendant Cooper. 

Thereupon  plaintiff  introduced  in  evidence  the 
testimony    of    Charles   Cilbert,    and   his   witnesses, 


58  Frank  D,  Cooper 

Charles    Wise,    and    William    Mahaffey,    in    mak- 
ing final  proof;  which  testimon}^  is  as  follows: 
(TESTIMONY   OF    CHARLES   WISE,    FINAL 
PROOF  WITNESS) : 

Charles  Wise,  being  called  upon  as  witness  in 
final  proof,  testified  as  follows : 

Q.  1.  What  is  your  name,  age  and  Post  Office 
address  % 

A.  Charles  Wise,  Age  29  years,  P.  O.  Cascade, 
Montana. 

Q.  2.  Are  you  well  acquainted  with  the  claimant 
in  this  case  and  the  land  embraced  in  his  claim  '^ 

A.     Yes,  with  both. 

Q.  3.  Is  said  tract  within  the  limits  of  an  incor- 
porated town  or  selected  site  of  a  city  or  town,  or 
used  in  any  way  for  trade  or  business'? 

A.     No. 

Q.  4.  State  specifically  the  character  of  this  land 
— whether  it  is  timber,  prairie,  grazing,  farming, 
coal,  or  mineral  land'? 

A.     Grazing. 

Q.  5.  When  did  claimant  settle  upon  the  home- 
stead, and  at  what  date  did  he  establish  actual  resi- 
dence thereon'? 

A.  In  March  1899  settled,  built  house  and  estab- 
lished residence. 

Q.  6.  Have  claimant  and  family  resided  continu- 
ously on  the  homestead  since  first  establishing  resi- 
dence thereon?  (If  settler  is  unmarried,  state  the 
fact.) 

A.     Claimant  has,  he  is  unmarried. 
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Q.  7.  For  what  period  or  periods  has  the  settler 
been  absent  from  the  land  since  making  settlement, 
and  for  what  purpose;  and  if  temporarily  absent, 
did  claimant's  family  reside  upon  and  cultivate  the 
land  during  such  absence? 

He  has  not  been  absent. 

Q.  8.  How  much  of  the  homestead  has  the  settler 
cultivated,  and  for  how  many  seasons  did  he  raise 
crops  thereon? 

A.  11/2  acres  in  garden,  balance  in  pasture,  too 
rough  to  brake  up. 

Q.  9.  What  improvements  are  on  the  land,  and 
what  is  their  value? 

A.  House  16x20,  chicken  house,  coral,  li/^  acres 
broke,  all  fenced,  worth  $300. 

Q.  10.  Are  there  any  indications  of  coal,  salines, 
or  minerals  of  any  kind  on  the  homestead?  (If  so, 
describe  what  they  are,  and  state  whether  the  land 
is  more  valuable  for  agricultural  than  for  mineral 
purposes  ? 

A.     No. 

Q.  11.  Has  the  claimant  mortgaged,  sold,  or  con- 
tracted to  sell,  any  portion  of  said  homestead  ? 

A.     No. 

Q.  12.  Are  you  interested  in  this  claim;  and  do 
you  think  the  settler  has  acted  in  entire  good  faith 
in  perfecting  this  entry? 

A.     No.    Claimant  has  acted  in  good  faith. 

(Signed  by  his  mark,  and  duly  sworn  to  before  the 
Receiver  of  the  United  States  Land  Office  at  Great 
Falls,  Montana.) 
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(TESTIMONY    OF     WILLIAM    MAHAFFEY, 
FINAL  PROOF  WITNESS :) 

Q.  1.  What  is  your  name,  age,  and  post  office  ad- 
dress ^. 

A.  William  Mahaffey,  age  49  years,  P.  O.  Cas- 
cade, Montana. 

Q.  2.  Are  you  well  acquainted  with  the  claimant 
in  this  case  and  the  land  embraced  in  his  claim? 

A.     Yes,  with  both. 

Q.  3.  Is  said  tract  within  the  limits  of  an  incor- 
porated town  or  selected  site  of  a  city  or  town,  or 
used  in  any  way  for  trade  or  business'? 

A.     No. 

Q.  4.  State  specifically  the  character  of  this  land 
— whether  it  is  timber,  prairie,  grazing,  farming, 
coal  or  mineral  land. 

A.     Grazing  land  only. 

Q.  5.  When  did  claimant  settle  upon  the 
homest.ead,  and  at  what  date  did  he  establish  actual 
residence  thereon? 

A.  In  March  1899,  settled,  built  house  and  estab- 
lished residence. 

Q.  6.  Have  claimant  and  family  resided  continu- 
ously on  the  homestead  since  first  establishing  resi- 
dence thereon?  (If  settler  is  unmarried,  state  the 
fact.) 

A.     Claimant  has,  he  is  unmarried. 

Q.  7.  For  what  period  or  periods  has  the  settler 
been  absent  from  the  land  since  making  settlement, 
and  for  what  purpose;  and  if  temporarily  absent. 
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did  claimant's  family  reside  upon  and  cultivate  the 
land  during  such  absence? 

A.     He  has  not  been  absent. 

Q.  8.  How  much  of  the  homestead  has  the  settler 
cultivated,  and  for  how  many  seasons  did  he  raise 
crops  thereon? 

A.  11/)  acres  in  garden,  balance  in  grass  for 
pasture. 

Q.  9.  What  improvements  are  on  the  land,  and 
what  is  their  value  ? 

A.  House  16x20,  chicken  house,  corral  all  fenced, 
worth  $300. 

Q.  10.  Are  there  any  indications  of  coal,  salines, 
or  minerals  of  any  kind  on  the  homestead?  (If  so, 
describe  what  they  are,  and  state  whether  the  land 
is  more  valuable  for  agricultural  than  for  mineral 
purposes). 

A.     No. 

Q.  11.  Has  the  claimant  mortgaged,  sold,  or  con- 
tracted to  sell,  any  portion  of  said  homestead  ? 

A.     No. 

Q.  12.  Are  you  interested  in  this  claim;  and  do 
you  think  the  settler  has  acted  in  entire  good  faith 
in  perfecting  this  entry  ? 

A.     No.    Claimant  has  acted  in  good  faith. 

(Signed,  and  duly  sworn  to  before  the  Receiver 
of  the  United  States  Land  office  at  Great  Falls, 
Montana.) 
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TESTIMONY   OF   CLAIMANT,   CHAELES 
GILBERT : 

Q.  1.  What  is  your  name,  age,  and  post  office 
address  ? 

A.  Charles  Gilbert,  age  62  years,  P.  O.  Cascade, 
Montana. 

Q.  2.  Are  you  a  Native  Born  citizen  of  the  Un- 
ited States,  and  if  so,  in  what  State  or  Territory 
were  you  born"? 

A.     Born  in  New  York,  U.  S.  A. 

Q.  3.  Are  you  the  identical  person  who  made 
homestead  entry  No.  9785,  at  the  Helena  Land  Of- 
fice on  the  1st  day  of  December,  1898,  and  what  is 
the  true  description  of  the  land  now  claimed  by  you  ? 

A.  I  am,  and  claim  N  2  NW  4,  Sec.  14.,  E  2  NE 
4Sec.lo.  T.  19N.  R.  3  West. 

Q.  4.  When  was  your  house  built  on  the  land  and 
when  did  you  establish  actual  residence  there?  (De- 
scribe said  house  and  other  improvements  which  you 
have  placed  on  the  land,  giving  total  value  thereof.) 

A.  In  March  1899,  built  house  and  established 
residence,  House  14x20  feet,  chicken  house,  stable, 
all  fenced,  l^^  acres  broke,  worth  $300. 

Q.  5.  Of  whom  does  your  family  consist;  and 
have  you  and  your  family  resided  continuously  on 
the  land  since  first  establishing  residence  thereon? 
(If  unmarried,  state  the  fact.) 

A.  I  am  unmarried,  and  have  lived  on  the  land 
since  entry  or  since  March  1899. 

Q.  6.     For  what  period  or  periods  have  you  been 
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absent  from  the  homestead  since  making  settle- 
ment, and  for  what  purpose ;  and  if  temporarily  ab- 
sent, did  your  family  reside  upon  and  cultivate  the 
land  during  such  absence  '^ 

A.     Have  not  been  absent. 

Q.  7.  How  much  of  the  land  have  you  cultivated 
each  season,  and  for  how  many  seasons  have  you 
raised  crops  thereon  1 

A.  One  and  one  half  acres  for  garden,  balance 
in  pasture,  too  rough  to  break. 

Q.  8.  Is  your  present  claim  within  the  limits 
of  an  incorporated  town  or  selected  site  of  city  or 
town,  or  used  in  any  way  for  trade  or  business  ? 

A.    No. 

Q.  9.  What  is  the  character  of  the  land?  Is  it 
timber,  mountainous,  prairie,  grazing,  or  ordinary 
agricultural  land*?  State  its  kind  and  quality,  and 
for  what  purpose  it  is  most  valuable. 

A.     Grazing  land  only. 

Q.  10.  Are  there  any  indications  of  coal.  Salines, 
or  minerals  of  any  kind  on  the  land'?  (If  so,  de- 
scribe what  they  are,  and  state  whether  the  land  is 
more  valuable  for  agricultural  than  for  mineral 
purposes;) 

A.     No. 

Q.  11.  Have  you  ever  made  any  other  homestead 
entry?     (If  so  describe  the  same)  I 

A.     No. 

Q.  12.  Have  you  sold,  conveyed,  or  mortgaged 
any  portion  of  the  land ;  and  if  so,  to  whom,  and  for 
what  purpose? 
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A.     No. 

Q.  13.  Have  you  any  personal  property  of  any 
kind  elsewhere  than  on  this  claim'?  (If  so,  describe 
same,  and  state  where  the  same  is  kept.) 

A.     No. 

Q.  14.  Describe  by  legal  subdivisions,  or  by  num- 
ber, kind  of  entry,  and  office  where  made,  any  other 
entry  or  filing  (not  mineral),  made  by  you  since 
August  30,  1890. 

A.     None  made. 

(Signed,  and  duly  sworn  to  before  the  Receiver 
of  the  United  States  Land  Office  at  Great  Falls, 
Montana.) 


FINAL  AFFIDAVIT  OF  CHARLES  GILBERT: 

I,  Charles  Gilbert,  having  made  a  Homestead  en- 
try of  the  N  2  NW  4  Sec.  14,  E  2  NE  4  Section 
No.  15,  in  Township  No.  19  N.,  of  Range  No.  3 
West,  subject  to  entry  at  Helena,  Montana, 
under  Section  No.  2289  of  the  Revised  Statutes  of 
the  United  States,  do  now  apply  to  perfect  my  claim 
thereto  by  virtue  of  Section  No.  of  the  Re- 

vised Statutes  of  the  United  States;  and  for  that 
purpose  do  solemnly  swear  that  I  am  a  Native  born 
Citizen  of  the  United  States ;  that  I  have  made  actu- 
al settlement  upon  and  cultivated  and  resided  upon 
said  land  since  the  1st  day  of  March  1899  to  the  pres- 
ent time ;  that  no  part  of  said  land  has  been  alienat- 
ed, except  as  provided  in  Section  2288  of  the  Re- 
vised Statutes,  but  that  I  am  the  sole  bona  fide 
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owner  as  an  actual  settler;  that  I  will  bear  true  al- 
legience  to  the  Government  of  the  United  States; 
and  further,  that  I  have  not  heretofore  perfected  or 
abandoned  an  entry  made  under  the  homestead  laws 
of  the  United  States. 

(Signed,  Charles  Gilbert,  and  duly  sworn  to  be- 
fore the  Register  of  the  United  States  Land  Office 
at  Great  Falls,  Montana.) 

RECEIVER'S  FINAL  RECEIPT,  and  NON- 
MINERAL  AFFIDAVIT  IN  THE  USUAL 
FORM  ALSO  INTRODUCED  IN  EVIDENCE.) 

Thereupon  Plaintiff  rested. 

DEFENDANT'S  TESTIMONY: 

FRANK  D.  COOPER,  being  duly  sworn,  and  be- 
ing examined  by  MR.  WALSH,  testified  as  follows : 

''My  name  is  Frank  D.  Cooper.  I  am  the  defend- 
ant in  this  suit.  I  have  lived  in  Montana  since  the 
Fall  of  1872.  My  business  is  stock  business  princi- 
pally. I  was  in  the  legislature  in  territorial  days, 
and  I  served  on  the  Board  of  Commissioners  two 
terms,  for  Cascade  County.  I  know  the  land  called 
the  Gilbert  land  or  homestead.  I  purchased  that 
land  from  him,  and  paid  him  a  money  consideration 
for  it.  I  purchased  the  land  in  good  faith.  At  the 
time  I  purchased  the  land  I  did  not  have  any  knowl- 
edge that  it  was  claimed  that  he  had  not  complied 
with  the  law  with  reference  to  residence  and 
improvements.     I  know  Mr.   Belgarde,  and  heard 
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his  testimony  with  reference  to  his  homestead  entry. 
I  had  nothing  to  do  with  his  making  that  entry,  and 
it  was  not  made  nnder  any  arrangements  with  me. 
I  know  Thomas  Short  and  heard  his  testimony.  I 
did  not  make  any  arrangements  with  him  for  mak- 
ing his  entry,  and  I  did  not  make  any  arrangements 
with  him  with  reference  to  a  homestead  for  his 
daughter;  I  never  saw  his  daughter  that  I  remem- 
]3er  of.  I  think  he  made  inquiry  of  me  about  the 
land.  Lots  of  people  up  there  did  that.  I  kept 
maps  of  that  country  and  people  often  asked  me 
about  different  pieces  of  land.  Probably  Belgarde 
did.  I  can't  say  positively.  He  may  have  asked  me 
if  there  was  any  government  land  over  there  in  that 
country.  I  don't  remember  any  conversation  that 
I  had  with  him,  but  there  has  been  a  good  many 
inquiries  about  government  land,  and  there  is  at 
the  present  time  about  government  land  up  there. 
I  have  sold  the  land  which  I  j3urchased  from  Gil- 
bert. 

BY  MR.  SKINNER :  I  want  to  see  the  contract. 
I  assume  this  land  is  described,  Mr.  Walsh,  in  this 
contract  % 

BY  MR.  WALSH:  Yes.  There  is  a  long  de- 
scription, and  I  had  to  check  it  over  to  see  that  it 
was  correctly  described. 

BY  MR.  SKINNER :  If  your  Honor  please,  all 
this  testimony  with  reference  to  the  sale  of  lands  is 
objected  to  on  the  ground  that  the  agreement  is 
dated,  December  13,  1909;  that  the  records  of  the 
clerk  of  the  United  States  Circuit  Court  for  the  Dis- 
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trict  of  Montana  show  that  the  bill  of  complaint  was 
filed  in  the  Clerk's  office  on  the  7th  day  of  Decem- 
ber, 1909 ;  I  think  the  contract  should  be  introduced 
in  evidence.  It  may  be  made  a  part  of  the  record  as 
an  exhibit. 

Contract  offered  and  received  in  evidence  is  as 
follows : 

AGREEMENT. 

THIS  AGREEMENT,  made  and  entered  into 
this  13th  day  of  December,  A.  D.,  1909,  by  and  be- 
tween Frank  D.  Cooper,  and  Alice  G.  Cooper,  his 
wife,  both  of  Cascade,  County  of  Cascade,  Mon- 
tana, parties  of  the  first  part,  and  Geo  Heaton  of 
Perry,  Dallas  County,  Iowa,  party  of  the  second 
part ; 

WITNESSETH: 

That  the  parties  of  the  first  part  have  this 
day  sold  to  the  party  of  the  second  part,  subject  to 
the  terms  of  this  agreement,  twenty-one  thousand 
eight  hundred  and  forty  (21,840)  acres  of  land,  more 
or  less  according  to  the  Government  survey,  situate 
in  Cascade  and  Lewis  and  Clark  Counties,  Montana, 
and  more  particularly  described  in  Exhibits,  A,  B, 
C,  D,  and  E,  hereto  attached  and  made  a  part  here- 
of. 

The  party  of  the  second  part  agrees  to  pay  for 
said  lands  at  the  rate  of  Five  and  70/100  Dollars 
($5.70)  per  acre  in  the  following  manner,  to-wit: 

Twenty  Thousand  ($20,000.00)  Dollars  on  or  be- 
fore thirty  days  after  receipt  at  the  office  of  the 
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second  part  at  219  Gilfillan  Block,  St.  Paul,  Minne- 
sota, of  an  abstract  compiled  by  a  reliable  ab- 
stractor, showing  a  right  to  such  title,  to  all  the 
property  herein  sold  except  two  thousand  (2000) 
acres  in  the  parties  of  the  first  part,  as  will  enable 
the  first  parties  to  convey  the  said  property  accord- 
ing to  this  agreement,  and  the  parties  of  the  first 
part  agree  to  obtain  title  to  the  said  two  thousand 
acres  excepted  and  furnish  perfect  abstract  with 
reasonable  diligence ; 

Twenty-five  Hundred  Dollars  ($2,500.00)  at  the 
signing  hereof,  receipt  whereof  is  hereby  acknowl- 
edged. Said  amount  is  to  be  paid  by  drawing  on  the 
second  party  through  a  bank  designated  by  Frank 
D.  Cooper,  and  this  agreement  to  be  mailed  by  said 
bank  to  the  second  party  for  his  signature  upon  the 
return  of  such  draft  paid; 

Ten  Thousand  Dollars  ($10,000.00)  on  July,  1, 
1910. 

Fifteen  Thousand  Dollars  ($15,000.00)  on  October 
1,  1910. 

It  is  agreed  that  the  second  party  may  have  an 
extension  of  the  time  in  which  to  make  the  last  men- 
tioned payment  up  to  January  1,  1911,  if  he  so  de- 
sires, and  in  case  of  the  exercise  of  this  right  of  ex- 
tension said  payment  shall  draw  interest  at  the  rate 
of  eight  per  cent  per  annum  during  such  extension ; 

The  balance  shall  be  paid  in  five  annual  install- 
ments payable  on  October  1  of  each  year  after  Oc- 
tober, 1910. 

The  deferred  payments  shall  not  draw  interest  till 
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after  October  1,  1910,  except  during  such  extension 
of  time  of  pajTaent  as  hereinbefore  mentioned. 

From  and  after  October  1,  1910,  the  deferred  pay- 
ments shall  draw  interest  at  the  rate  of  six  per  cent 
per  annum,  subject  to  the  exceptions  hereinafter 
mentioned. 

The  second  party  may  have  an  extension  of  not 
more  than  ninety  days  after  the  due  date  of  each 
payment  after  October  1,  1910,  in  which  to  make 
said  payment,  and  in  case  of  the  exercise  of  this 
right  of  extension,  or  any  part  thereof,  the  second 
party  shall  pay  interest  on  such  payment  at  the  rate 
of  eight  per  cent  per  annum  during  the  period  of 
such  extension. 

The  first  party  is  to  remain  in  possession  of  said 
premises  till  August  1,  1910,  at  which  time  posses- 
sion is  to  be  surrendered  to  the  second  party  or  to 
his  agents,  provided  the  second  party  has  fulfilled 
the  portions  of  the  contract  to  be  performed  by  him 
prior  to  said  date. 

The  second  party  is  to  have  the  right  to  enter 
upon  said  premises  at  any  time  hereafter  for  the 
purpose  of  surveying  and  carrying  on  such  engin- 

eeriim'  work  as  he  mav  desire. 

~  «/ 

The  second  party  is  to  have  the  right  to  crop  any 
portion  of  said  premises  during  the  year  1910, 
which  has  heretofore  been  cultivated. 

The  first  party  agrees  to  irrigate  the  wild  and 
tame  hay,  if  possible,  during  the  year  1910,  up  to 
August  1  of  said  year. 

Upon  the  fulfillment  of  the  terms  of  this  agree- 
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ment  by  the  second  party,  the  first  party  agrees  to 
convey  to  the  second  party,  all  lands  set  ont  in  Ex- 
hibit ''A"  hereto  attached,  and  all  lands  set  out  in 
Exhibit  '^B"  hereto  attached  to  which  said  first  par- 
t}"  has  obtained  or  can  obtain,  deed  from  the 
Northern  Pacific  Railwa}^  Company,  and  all  lands 
set  out  in  Exhibit  '^D''  hereto  attached,  subject  to 
the  terms  of  this  agreement. 

All  lands  conveyed  to  the  second  party  under  this 
agreement  shall  be  conveyed  in  fee  simple  by  War- 
ranty deed  free  from  reservations  and  incumbranc- 
es. 

The  first  parties  warrant  that  the  lands  set  out  in 
Exhibit  ''B"  hereto  attached,  are  under  contract 
between  Frank  D.  Cooper  and  the  Northern  Pacific 
Railway  Company  bearing  date  January  18, 
1909.  The  first  parties  agree  to  fulfill  the  obliga- 
tions of  Frank  D.  Cooper  to  the  Northern  Pacific 
Railway  Company  as  set  out  in  said  contract  dated 
January  18,  1909.  The  first  parties  agree  to  use 
their  best  efforts  to  obtain  deeds  from  the  Northern 
Pacific  Railway  Company  to  the  property  set  out  on 
Exhibit  ''B." 

It  is  agreed  that  the  first  parties  will  convey  to 
the  second  party,  by  similar  warranty  deed  as  here- 
inbefore mentioned,  all  property  set  out  in  Exhibit 
^'B"  to  which  they  obtain  deeds,  or  can  obtain  deeds, 
from  the  Northern  Pacific  Railway  under 
said  contract  of  January  18,  1909.  It  is  agreed 
that  should  the  first  parties  be  unable  to  obtain 
deeds  from  the  Northern  Pacific  Railway  Company 
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to  some  of  the  property  set  out  in  Exhibit  ^'B", 
after  the  fulfillment  of  the  obligations  of  Frank 
D.  Cooper  under  said  contract  of  January  18,  1909, 
then  and  in  that  case  said  first  parties  are  not  re- 
quired to  convey  to  the  second  party  such  property 
set  out  in  Exhibit  ^^B"  as  they  are  unable  to  obtain 
deeds  to  from  said  Northern  Pacific  Railway  Com- 
pany, and  the  second  party  is  not  required  to  pay 
for  such  property  not  conveyed. 

It  is  agreed  that  the  first  parties  will  not  permit 
any  of  the  wild  or  tame  hay  to  be  grazed  upon  be- 
tween May  15  and  up  to  August  1,  1910,  and  that  the 
second  party  shall  have  such  hay  crop  with  the  right 
to  cut  and  put  up  the  same  when  desired. 

The  first  parties  agree  to  use  their  best  efforts  to 
speedily  obtain  clear  title  to  the  property  set  out  in 
Exhibit  ''D'',  and  to  convey  the  same  to  the  second 
party  under  this  agreement  when  title  is  obtained. 
If  title  canont  be  obtained,  then  said  first  parties 
are  not  required  to  convey  the  same  to  the  second 
l^arty. 

The  first  parties  agree  to  deliver  possession  of 
said  premises  to  the  second  party  on  August  1,  1910, 
in  their  present  condition  of  repair,  usual  wear  and 
tear  and  action  of  the  elements  excepted. 

The  first  parties  agree  to  assign  to  the  second 
party,  or  persons  designated  by  him,  at  the  time  of 
the  delivery  of  possession  of  said  premises,  all  State 
leases  on  the  property  set  out  in  Exhibit  ^'C  hereto 
attached. 

Tlu^  first  party  agrees  to  make  all  payments  ac- 
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cruiiig  oil  State  leases  on  the  property  set  out  in  Ex- 
hibit '  *  C "  prior  to  the  delivery  of  possession  of  said 
premises. 

The  first  parties  agree  to  pay  the  taxes  on  the 
premises  for  the  time  they  remain  in  possession 
of  the  same. 

The  first  parties  agree  to  pay  the  second  party  in- 
terest on  all  money  paid  prior  to  the  delivery  of  pos- 
session of  the  premises  at  the  rate  of  six  per  cent 
per  annum,  said  interest  to  be  deducted  by  the 
second  party  from  the  next  payment  due  to  the  first 
parties  from  the  second  party  after  possession  is 
delivered. 

The  first  parties  are  to  furnish  the  second  party 
an  abstract  of  title  to  all  water  rights  conveyed  un- 
der this  agreement,  which  water  rights  are  as  per 
Exhibit  '^E"  hereto  attached.  Said  abstract  of  said 
water  rights  is  to  be  furnished  at  the  same  time 
that  the  abstract  to  the  other  property  is  furnished, 
and  shall  show  title  to  said  water  rights  in  the  first 
parties  as  set  out  in  Exhibit  ''E"  hereto  attached, 
and  said  first  jjarties  agree  to  convey  said  water 
rights  when  said  land  is  conveyed. 

It  is  agreed  that  time  is  the  essence  of  this  con- 
tract and  that  upon  the  failure  of  the  second  party 
to  make  any  of  the  payments  of  principal  or  interest 
at  the  time  and  in  the  manner  as  herein  set  out,  then 
and  in  that  case  the  first  parties  at  the  option, 
may,  upon  sixty  days'  notice  to  the  second  party,  de- 
clare this  contract  forfeited  and  they  may  return 
into  possession  of  said  premises,  and  that  all  pay- 
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ments  made  under  this  contract  shall  be  forfeited  to 
the  parties  of  the  first  part,  and  this  contract  shall 
become  void  and  of  no  effect. 

All  payments  to  be  made  under  this  contract  are 
to  be  made  to  the  Great  Falls  National  Bank,  Great 
Falls,  Montana,  to  the  credit  of  Frank  D.  Cooper, 
and  payment  by  check  shall  constitute  a  payment 
provided  the  said  check  is  honored  in  the  usual 
course  of  business. 

Interest  which  is  to  be  paid  under  this  contract  is 
to  be  paid  on  each  payment  at  the  time  that  pay- 
ment is  made. 

This  agreement  is  made  in  triplicate  and  executed 
in  duplicate,  one  original  with  Frank  D.  Cooper  and 
Geo.  Heaton,  and  one  copy  with  John  Marshall. 

(Signed)   FRANK  D.  COOPER. 
ALICE  G.  COOPER. 
GEO.  HEATON. 

Witness  for  their  Signature : 

JOHN  MARSHALL, 

Twodot,  Mont. 

Witness  for  first  two  signatures: 
MELVINROWE. 

Witness  as  to  Geo.  Heaton. 
JAMES  DENEGRE. 

(Duly  Acknowledged.) 
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Exhibit  ^'A"  mentioned  containes  a  description, 
with  other  lands,  of  the  N  2  NAV  4  of  Section  14, 
and  the  E  2  NE  4  of  Section  15,  Township  19  North, 
Range  3  West,  being  the  lands  involved  in  this  ac- 
tion. 

Exhibit  *'B"  contains  a  list  of  the  unpatented 
kinds  purchased  from  the  Northern  Pacific  Railway 
Company. 

Exhibit  ''C"  contains  a  description  of  the  lands 
leased  from  the  State  of  Montana. 

Exhibit  ^^D"  contains  a  description  of  other  lands. 

Exhibit  ''E''  contains  a  description  of  water 
rights. 


Witness  continues : 

Q.     Who  has  got  possession  of  these  lands  now'? 

A.     Oh,  it  is  Barth,  and  Ross  and  King. 

BY  MR.  WALSH :  I  will  ask  leave  to  withdraw 
the  Exhibit  and  make  a  copy  of  it. 

BY  THE  MASTER :  Very  well,  you  may  submit 
a  copy. 

Cooper:  That  was  A.  H.  Barth,  J.  R.  King  and 
Thomas  Ross. 

CROSS  EXAMINATION  BY  MR.  SKINNER. 

As  near  as  I  can  remember,  I  moved  into  that 
township  in  1876.  I  don't  think  that  I  took  up  a 
homestead  at  that  time,  think,  it  was  a  little  later  on. 
I  don't  know  when  I  took  it  up,  but  it  was  two  or 
three  years  later  I  should  judge.  I  was  born  in  April 
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1851.  We  have  lived  there  continuously  since  the  time 
we  moved  there  in  1879,  excepting  that  my  family 
lived  in  Helena  for  a  while,  and  we  have  lived  in 
Clreat  Falls  for  the  purpose  of  sending  the  children 
to  school ;  but  my  home  has  been  there  continuously. 
In  the  year  1899,  I  don't  remember  whether  I  was 
there  or  not.  I  was  there  probably  from  time  to 
time,  but  whether  or  not  it  was  continuously  in  that 
year  I  couldn't  say.  During  that  time  I  was  en- 
gaged i3rincipally  in  the  sheep  business,  and  also 
cattle.  And  during  that  time  I  employed  a  great 
many  sheepherders  and  other  men  to  look  after  my 
sheej),  up  to  the  year  1905.  Mr.  Gilbert  worked  for 
me,  but  I  can't  state  exactly  when.  I  didn't  keep 
any  books  of  my  business,  but  I  kept  a  time  book. 
1  know  where  the  Charles  Gilbert  land  is  in  a  gen- 
eral way.  I  think  I  was  over  the  land  a  long  time 
before  the  final  i^vooi  was  made.  I  don't  know 
whether  I  can  see  that  land  from  the  Crown  Butte 
Ranch  or  not.  I  was  up  there  but  not  ver}-  often.  At 
that  time  I  didn't  live  around  in  there.  I  was  in 
business  on  Birch  Creek,  and  I  expect  that  along 
about  that  time  I  was  down  at  Glasgow,  and  some- 
time along  in  there  I  was  on  the  board  of  commis- 
sioners and  building  that  court  house  there  at  Great 
Falls,  and  was  away  a  good  deal;  during  the  years 
1902  and  1903,  Gilbert  lambed  a  bunch  of  sheep 
along  up  there.  There  might  have  been  sheep 
there,  and  they  might  have  used  the  sheds  and  cor- 
rals. There  was  running  water  there.  We  fre- 
quently used  any  shed  or  corral  we  could  around 
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there  during  storms.  The  sheep  might  have  been 
there  and  I  might  have  used  his  corrals;  I  couldn't 
say.  I  did  not  go  around  to  look  at  the  sheep,  or 
ovc^r  those  lands  very  mvich.  My  foreman  generally 
looked  after  supplying  the  camps  and  those  bunches. 
I  don't  remember  of  being  up  there  in  1902  and 
1903  or  1904.  I  did  not  have  any  interest  up  there 
at  that  time.  I  have  been  through  there  a]id  I  know 
that  it  is  a  rough  coimtry.  The  Crown  Butte  Ranch 
is  away  east  of  it,  towards  Cascade.  The  cabin  is 
only  about  a  mile  from  the  Gilbert  land.  It  is  up 
in  the  canyon  there,  in  a  rocky  canyon.  Of  course 
that  land  is  government  land ;  it  has  never  been  filed 
on.  I  don't  remember  advancing  any  money  to  Gil- 
bert to  make  commutation  proof  with.  If  they  had 
any  money  coming  I  gave  it  to  them.  I  never  ad- 
vanced any  money  to  them.  I  have  lent  him  money. 
I  do  not  remember  of  having  any  talk  with  Gilbert 
at  the  time  he  made  his  filing,  or  of  going  with  him 
to  Great  Falls.  I  don't  remember  having  any  talk 
with  Gilbert  about  making  an  entry  vniless  it  was  in 
a  general  way.  He  was  an  old  soldier,  and  he 
thought  he  had  some  rights.  He  had  a  claim,  and 
he  wanted  a  little  place  down  there  where  he  could 
run  his  horses ;  he  had  some  horses ;  he  finally  trad- 
ed them  off  for  cattle.  I  don't  remember  any  con- 
versation with  Short.  There  was  conversations 
about  land  in  a  general  way  all  the  time,  but  I  don't 
remember  any  conversation  about  taking  up  any. 
He  might  have  talked  with  me  along  that  line.  I 
might  have  asked  him  what  kind  of  claim  he  was 
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looking  for — something  of  that  kind.  I  don't  re- 
member having  papers  made  out  for  him.  And  I 
do  not  remember  of  being  present  at  the  land  office 
with  him  when  he  signed  the  papers.  I  do  not  re- 
member seeing  his  daughter  at  all,  and  I  do  not  re- 
member talking  with  Mr.  Short  about  his  daughter 
taking  up  some  land.  I  do  not  remember  paying  for 
the  making  of  the  papers,  and  the  filing  fees  for  Mr. 
Short  and  his  daughter.  I  never  offered  Short  or 
any  body  else  one  hundred  dollars  or  any  other  con- 
sideration in  that  way.  I  had  no  conversation  with 
Mr.  Short  as  he  testified.  He  may  have  asked  me 
a  question  about  where  was  the  land,  the  same  as  a 
great  many  others  do.  If  I  pointed  it  out  I  would 
have  been  on  the  land.  That  land  there  is  some 
distance  away,  some  four  or  five  or  six  miles.  I 
don't  think  he  knows  where  the  ground  is  today. 
He  was  just  talking  to  be  talking.  I  don't  remember 
paying  his  filing  fees.  I  know  I  didn't  pay  them. 
If  he  was  working  for  me  he  might  have  got  the 
money.  If  it  was  paid  it  was  charged  up  to  him. 
If  he  got  the  money  he  would  have  sense  enough 
to  know  that  it  was  charged  up  to  him,  but  I  don't 
know  how  he  got  the  money.  If  he  got  any  money 
from  me  it  was  charged  up  to  him. 

Barth,  Ross  and  King  are  not  the  men  who  pur- 
chased the  land  from  me.  They  have  leased  it  at 
present  from  Heatoii.  This  agreement  conveys 
twenty-one  thousand  eight  hundred  and  forty-eight 
acres  of  land,  and  that  is  all  I  own  in  that  vicinity. 
1  bought  about  fourteen  thousand  acres  from  the 
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Northern  Pacific  Railroad  Compan,y. 

RE-DIRECT  EXAMINATION  BY  MR.  WALSH: 

The  home  ranch  is  about  seven  or  nine  miles  from 
the  Gilbert  land.  I  should  judge  it  is  about  a  mile 
or  a  mile  and  a  half  from  the  Crown  Butte  Ranch 
to  the  Gilbert  land.  I  have  been  away  a  good  deal 
during  these  years.  I  always  had  a  foreman  in 
charge. 

RE-CROSS,  EXAMINATION  BY  MR. 
SKINNER: 

I  know  that  I  didn't  pay  the  filing  fees  for  Mr. 
Short  or  his  daughter.  Some  one  might  have  bor- 
rowed the  money  or  something  of  that  kind,  but  I 
never  paid  their  filing  fees.  That  is  a  long  while 
ago  to  remember  these  conversations.  I  don't  think 
I  would  give  anybody  money  to  file  on  a  piece  of 
land — a  saloon  keeper. 


(And  the  foregoing  is  all  the  evidence  that  was 
introduced.) 

And  thereafter  the  court  filed  its  opinion  in 
words  and  figures  following,  to-wit: 
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IN  THE  DISTRICT  COURT  OP  THE  UNITED 
STATES,  DISTRICT  OP  MONANA. 

UNITED  STATES  OP  AMERICA, 

vs.  No.  948. 

PRANK  D.  COOPER  and  GEO. 
HEATON. 

Herein,  the  Court  finds  that  for  the  period  of 
eighteen  months  immediately  preceeding  final 
proof,  Gilbert,  entryman  of  the  land  involved,  had 
no  house,  fence  nor  other  improvements  upon  said 
land,  did  not  reside  upon  nor  improve  nor  cultivate 
the  same,  nor  any  or  either  of  them ;  that  defendant 
Cooioer  knew  the  foregoing  facts  when  he  purchased 
said  land  from  Gilbert,  the  said  entryman;  that 
said  defendant  did  not  pay  a  valuable  consideration 
therefor.  And  therefrom  the  Court  concludes  that 
the  final  proof  of  said  Gilbert  upon  said  land  was 
false  and  fraudulent,  was  believed  and  relied  upon 
by  complainant  and  induced  issuance  of  the  patent 
here  involved;  that  defendant  Cooper  is  not  a  bona 
fide  purchaser  of  said  land ;  that  cancellation  of  said 
patent  has  become  impracticable  since  suit  brought ; 
that  complainant  is  entitled  to  the  relief  of  damages 
against  defendant  Cooper  in  the  value  of  the  land, 
$5.70  per  acre,  with  legal  interest  from  December 
13,  1909,  and  all  costs ;  that  unless  paid  by  defendant 
Cooper,  defendant  Heaton  shall  pay  the  amount 
thereof  to  complainant  from  the  unpaid  purchase 
money  owing  by  defendant  Heaton  to  defendant 
Cooper  upon  his  contract  of  purchase  of  said  lands 
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when  made  a  party  hereto  and  appearing  herein, 
such  pa3^ment  to  discharge  said  purchase  price  to 
the  extent  thereof;  that  comphiinant  have  a  lien 
therefor  upon  the  land  involved,  and  foreclosure 
thereof.  And  decree  accordingly  will  be  entered. 
January  20,  1914. 

BOURQUIN,  J. 

Now  comes  the  defendant,  Frank  D.  Cooper,  and 
presents  the  foregoing  as  his  Statement  on  Appeal, 
and  moves  that  the  same  be  approved  by  the  Court. 

JAMES  A.  WALSH, 
Solicitor  for  the  Defendant, 
Frank  D.  Cooper. 

I,  the  undersigned.  Judge  of  the  above  named 
Court,  do  hereby  certify  that  the  foregoing  State- 
ment of  Record  on  Appeal  is  true,  complete,  and 
properly  prepared,  and  the  same  is  therefore  here- 
by approved  by  the  Court. 

Dated  this  15th  day  of  July,  A.  D.,  Nineteen 
Hundred  and  Fourteen. 

GEO.  M.  BOURQUIN, 

Judge. 

(Endorsed:  Filed  July  15,  1914.  Geo.  W.  Sproule, 
Clerk.) 

And  thereafter,  the  defendant,  Frank  D.  Cooper, 
served  and  filed  the  following: 
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(TITLE  OF  COURT,  TITLE  OF  CAUSE.) 

NOTICE  OF  LODGEMENT  OF  TRANSCRIPT 
ON  APPEAL. 

No.  948. 

To  the  above  named  complainant,  and  Mr.  B.  K. 
Wheeler,  United  States  Attorney  for  the  District 
of  Montana,  its  solicitor,  and  Mr.  S.  C.  Ford,  As- 
sistant United  States  Attorney,  and  to  the  defend- 
ant, George  Heaton,  and  Messrs.  Day  and  Mapes, 
his  Solicitors: 

YOU  AND  EACH  OF  YOU  WILL  PLEASE 
TAKE  NOTICE : 

That  the  statement  of  record  on  Appeal  of  the 
Defendant,  Frank  D.  Cooper,  in  the  above  entitled 
action  has  been  lodged,  and  is  now  in  the  office  of 
the  clerk  of  the  above  named  Court. 

AND  YOU  WILL  FURTHER  TAKE  NOTICE : 
That  at  the  United  States  Court  Room  in  the  City 
of  Helena,  Montana,  on  the  Twenty-second  day  of 
June,  Nineteen  Hundred  and  Fourteen,  at  the  open- 
ing of  Court,  on  that  day,  or  as  soon  thereafter  as 
counsel  can  be  heard,  the  undersigned  will  ask  the 
Court  to  approve  the  said  Statement  on  Appeal,  so 
prepared  and  lodged  with  the  Clerk  as  aforesaid. 

Dated  this  11th  day  of  June,  A.  D.,  Nineteen 
Hundred  and  Fourteen. 

JAMES  A.  WALSH, 
Solicitor  for  the  Defendant, 
Frank  D.  Cooper. 
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Service  of  the  foregoing  notice  accepted  and  copy 
thereof  received  this  eleventh  day  of  June,  1914. 

B.  K.  WHEELER, 
United  States  Attorney  for  the  District  of 
Montana  and  Solicitor  for  the  complain- 
ant. 

DAY  &  MAPES, 
Solicitors  for  Defendant  George  Heaton. 

And  thereafter  the  defendant,  Frank  D.  Cooper 
served  and  filed  the  following: 

(TITLE  OF  COURT,  TITLE  OF  CAUSE.) 
No.  948. 

NOTICE  OF  SUMMONS  AND  SEVERANCE. 

TO  THE  ABOVE  NAMED  DEFENDANT, 
GEORGE  HEATON,  and  MESSRS.  DAY 
AND  MAPES,  his  Solicitors: 

YOU  AND  EACH  OF  YOU  WILL  PLEASE 
TAKE  NOTICE: 

That  the  defendant,  FRANK  D.  COOPER,  in  the 
above  entitled  action,  intends  to  appeal  to  the  Un- 
ited States  Circuit  Court  of  Appeals,  for  the  Ninth 
Circuit,  from  the  judgment  and  decree  made,  given 
and  entered  by  the  above  named  court  in  the  above 
entitled  cause,  and  filed  on  the  28th  day  of  January, 
Nineteen  Hundred  and  Fourteen,  and  the  said  de- 
fendant, Frank  D.  Cooper,  hereby  requests  that  you 
join  with  him  in  the  said  appeal,  and  upon  your 
failure  to  so  join  with  him  in  said  appeal,  that  he 
will  prosecute  the  said  appeal  alone. 
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JAMES  A.  WALSH, 

Solicitor  for  defendant, 
Prank  D.  Cooper. 

Service  of  the  foregoing  notice  admitted  and  copy 
thereof  received  this  twenty-fifth  day  of  June,  Nine- 
teen Hundred  and  Fourteen,  and  the  said  George 
Heaton  hereby  refuses  to  join  in  said  appeal. 

DAY  &  MAPES, 
Solicitors  for  the  Defendant, 
George  Heaton. 

Copy  of  the  foregoing  received,  June  26th,  1914. 

B.  K.  WHEELER, 

U.  S.  Attorney. 

Endorsed :  Filed  June  26,  1914.  Geo.  W.  Sproule, 
Clerk. 

And  thereafter  the  Defendant,  Frank  D.  Cooper, 
served  and  filed  the  following : 

(TITLE  OF  COURT,  TITLE  OF  CAUSE.) 

No.  948. 

NOTICE. 

To  the  above  named  defendant,  George  Heaton,  and 
Messrs.  Day  and  Mapes,  his  Solicitors : 

YOU,  AND  EACH  OF  YOU  WILL  PLEASE 
TAKE  NOTICE : 

That  at  the  court  room  in  the  City  of  Helena, 
Montana,  on  the  Second  day  of  July,  Nineteen  Hun- 
dred and  Fourteen,  at  the  opening  of  Court  on  that 
day,  or  as  soon  thereafter  as  counsel  can  be  heard, 
the  undersigned  will  call  up  the  motion  hereto  an- 
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nexed  and  herewith  served  upon  you. 

JAMES  A  WALSH, 
Solicitor  for  the  defendant, 
Frank  D.  Cooper. 

Service  of  the  foregoing  notice  admitted  and  copy 
thereof,  and  copy  of  motion  received  this  26th  day 
of  June,  A.  D.,  Nineteen  Hundred  and  Fourteen. 

DAY  &  MAPES, 
Solicitors  for  the  defendant, 
George  Heaton. 
B.  K.  WHEELER, 
United  States  Attornev  for  the 
District  of  Montana. 

Endorsed:  Filed  June  26th,  1914.  Geo.  W. 
Sproule,  Clerk. 

(TITLE  OF  COURT,  TITLE  OF  CAUSE.) 
No.  948. 

MOTION. 

Now  comes  the  defendant,  Frank  D.  Cooper,  and 
moves  the  court  for  an  order  permitting  him  to 
prosecute  alone  an  appeal  from  the  judgment  and 
decree  made,  given  and  entered  in  the  above  entitled 
action,  and  filed  on  the  Twenty-eighth  day  of  Janu- 
ary, A.  D.,  Nineteen  Hundred  and  Fourteen,  for 
the  reason  that  his  co-defendant,  George  Heaton, 
refuses  to  join  in  the  appeal. 

JAMES  A.  WALSH, 
Solicitor  for  the  Defendant, 
Frank  D.  Cooper. 
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Endorsed:  Filed  June  26,  1914.  Geo.  W.  Sproule, 
Clerk. 

And  thereafter  the  Court  made  and  entered  the 
following : 

(TITLE  OF  COURT,  TITLE  OF  CAUSE.) 

No.  948. 

ORDER  OF  SEVERANCE. 

A  judgment  having  been  on  the  Twenty-eighth 
day  of  January,  A.  D.,  Nineteen  Hundred  and 
Fourteen,  duly  made,  given  and  entered  in  the  above 
entitled  cause  against  the  above  named  defendants, 
and  the  defendant,  Frank  D.  Cooper,  having  on  the 
25th  day  of  June,  A.  D.,  Nineteen  Hundred  and 
Fourteen,  served  on  his  co-defendant,  George 
Heaton,  a  summons,  and  a  notice  of  his  intention 
to  appeal  from  the  said  judgment,  and  requesting 
the  said  George  Heaton  to  join  with  him  in  said  ap- 
peal, and  notifying  him  that  upon  his  failure  to  so 
join,  that  he,  the  said  defendant  Frank  D.  Cooper, 
would  prosecute  the  said  appeal  alone ;  and  the  said 
defendant,  George  Heaton,  having  in  writing  de- 
clined to  join  in  the  said  appeal,  and  the  said  de- 
fendant, Frank  D.  Cooper,  having  on  the  26th  day 
of  June,  A.  D.,  Nineteen  Hundred  and  Fourteen 
served  upon  his  co-defendant,  George  Heaton,  notice 
of  motion  of  severance  and  that  he,  the  said  Frank 
D.  Cooper  be  allowed  to  prosecute  the  said  appeal 
alone,  and  which  notice  and  motion  was  like- 
wise, on  said  date,  served  upon  the  complainant; 
and   the   said  motion   ccmiing   on   for   hearing   the 
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Second  day  of  July,  Nineteen  Hundred  and 
Fourteen,  and  the  court  having  duly  considered  the 
same; 

IT  IS  THEREFORE  ORDERED:  That  the  in- 
terest of  the  said  defendant,  Frank  D.  Cooper,  be, 
and  the  same  is  hereby  severed  from  the  defendant, 
George  Heaton,  and  the  said  defendant,  Frank  D. 
Cooper  be  allowed  to  prosecute  the  said  appeal 
alone. 

IT  IS  FURTHER  ORDERED :  That  this  order 
and  the  motion  and  notices  above  mentioned  be  made 
a  part  of  the  record  on  appeal. 

Dated  this  Second  day  of  July,  A.  D.,  Nineteen 
Hundred  and  Fourteen. 

GEORGE  M.  BOURQUIN, 
JUDGE  of  the  above  named  Court. 

Due  service  of  the  foregoing  is  hereby  admitted 
this  Second  day  of  July,  A.  D.,  Nineteen  Hundred 
and  Fourteen. 

B.  K.  WHEELER, 
United  States  Attorney  for  the 
District  of  Montana. 
DAY  &  MAPES, 

Solicitors  for  the  defendant, 
George  Heaton. 

Endorsed:  Filed  July  2,  1914.  Geo.  W.  Sproule, 
Clerk. 

And  thereafter  the  defendant  Frank  D.  Cooper 
served  and  filed  the  following : 
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(TITLE  OF  COURT,  TITLE  OF  CAUSE.) 

No.  948. 
PETITION  FOR  APPEAL : 
To  the  Honorable,  the  Judge  of  the  above  named 
Court : 
The  above  named  defendant,  Frank  D.  Cooper, 
conceiving  himself  to  be  aggrieved  by  the  decree  en- 
tered herein  on  the  Twenty-eighth  day  of  January, 
A.  D.,  Nineteen  Hundred  and  Fourteen,  in  the  above 
entitled  proceeding,  does  hereby  appeal  from  said 
decree  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  for  the  reasons  specified 
in  the  assignment  of  errors  which  is  filed  herewith, 
and  prays  that  an  appeal  be  allowed  and  that  a  cita- 
tion issue  as  provided  by  law,  and  that  a  transcript 
of  the  record  and  proceedings  and  papers  upon 
which  said  decree  was  based,  duly  authenticated, 
may  be  sent  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit. 

And  your  petitioner  further  prays  that  the  proper 
order  fixing  the  security  to  be  required  of  him  to 
perfect  his  said  appeal  be  made. 

JAMES  A.  WALSH, 
Solicitor  for  Defendant, 
Frank  D.  Cooper. 
Due  service  of  the  foregoing  is  hereby  admitted 
this  Second  day  of  July,  A.  D.,  Nineteen  Hundred 

and  Fourteen. 

B.  K.  WHEELER, 

United  States  Attorney  for  the 

District  of  Montana. 
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BAY  &  MAPES, 

Solicitors  for  the  Defendant, 
George  Heaton. 

Endorsed :  Filed  July  15,  1914.  Geo.  W.  Sproule, 
Clerk. 

And  at  the  same  time  the  defendant  Frank  D. 
Cooper  served  and  filed  the  following: 

(TITLE  OF  COURT,  TITLE  OF  CAUSE.) 

No.  948. 
ASSIGNMENT  OF  ERRORS. 

The  defendant,  Frank  D.  Cooper,  in  the  above  en- 
titled action,  in  connection  with  his  appeal,  hereby 
makes  the  following  assignment  of  errors,  w^hich  he 
avers  occurred  in  this  cause,  to-wit : 

I. 

It  was  error  for  the  court  to  hold  and  find  that 
Charles  Gilbert,  entryman  of  the  land  involved,  did 
not  build  any  house  upon  said  land,  and  did  not  re- 
side thereon,  and  did  not  fence  the  same,  nor  any 
or  either  of  them  prior  to  his  final  proof. 

II. 

It  was  error  for  the  Court  to  hold  and  find  that 
his,  Gilbert's,  improvements  did  not  exceed  One 
Hundred  Dollars  in  value,  and  that  the  defendant 
Cooper  knew  the  said  facts,  or  any  of  said  facts 
when  he  purchased  the  said  land  from  Gilbert,  or 
at  any  other  time. 

III. 

It  was  error  for  the  court  to  hold  and  find  that 
the  defendant  Cooper  knew  of  the  facts  or  any  of 
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the  facts  set  forth  in  specific  paragraphs  Numbered 
One  and  Two,  when  he  purchased  the  said  land 
from  Gilbert,  or  at  any  other  time. 

IV. 

It  was  error  for  the  court  to  hold  and  find  that 
the  defendant,  Frank  D.  Cooper  did  not  pay  a 
valuable  consideration  for  the  land  embraced  in  the 
Gilbert  entry. 

V. 

It  was  error  for  the  court  to  conclude,  hold  and 
find  that  the  final  proof  of  the  entryman,  Gilbert, 
was  false  and  fraudulent,  or  that  the  complainant 
was  induced  to  issue  the  patent  herein  involved  by 
relying  on  any  false  or  fraudulent  statements. 

VI. 

I  was  error  for  the  court  to  conclude,  hold  and 
find  that  the  defendant  Frank  D.  Cooper  is  not  or 
was  not  a  bona  fide  purchaser  of  said  land. 

VII. 

It  was  error  for  the  court  to  conclude,  hold  and 
find  that  the  complainant  is  entitled  to  the  relief  of 
damages  against  the  defendant  Frank  D.  Cooper  in 
the  alleged  value  of  the  land,  Five  and  70/100 
($5.70)  Dollars  per  acre,  as  stated  by  the  court, 
with  legal  interest  from  December  13th,  Nineteen 
Hundred  and  Nine,  amounting  in  all  to  Twelve 
Hundred  and  Twelve  and  96/100  ($1212.96)  Dollars, 
and  all  costs. 

VIII. 
.  It  was  error  for  the  court  to  conclude,  hold  and 
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find  that  the  value  of  the  land  was  or  is  Five  and 
70/100  ($5.70)  Dollars  per  acre,  no  evidence  having 
been  introduced  as  to  value. 

IX. 

It  was  error  for  the  court  to  conclude,  hold  and 
find  that  unless  the  said  sum  of  Twelve  Hundred 
and  Twelve  and  96/100  ($1212.96)  Dollars  was  paid 
by  the  defendant  Frank  D.  Cooper,  that  the  defend- 
ant George  Heaton  shall  pay  the  amount  thereof  to 
complainant  from  the  unpaid  purchase  money  owing 
by  the  defendant  Heaton  to  the  defendant  Frank  D. 
Cooper  upon  his  contract  of  purchase  of  said  lands 
when  made  a  party  hereto  and  appearing  herein. 

IX. 

It  was  error  for  the  court  to  conclude,  hold  and 
find  that  such  payment,  when  made  by  the  said 
Heaton,  should  be  a  discharge  of  said^  purchase 
price  to  the  extent  thereof. 

X. 

It  was  error  for  the  court  to  conclude,  hold  and 
find  that  the  complainant  has  a  lien  for  the  said  sum 
of  Twelve  Hundred  and  Twelve  and  96/100  ($1212.- 
96)  Dollars  upon  the  land  involved,  and  was  entitled 
to  the  foreclosure  thereof. 

XI. 

It  was  error  for  the  court  to  conclude,  hold  and 
find  that  the  complainant  was  entitled  to  a  decree 
according  to  the  findings  and  conclusions  of  the 
Court. 
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XII. 

It  was  error  for  the  court  to  order,  adjudge  and 
decree  that  the  complainant  have  and  recover  from 
the  defendant  Frank  D.  Cooper  the  sum  of  Nine 
Hundred  and  Twelve  ($912.00)  Dollars,  with  inter- 
est from  the  13th  day  of  December,  A.  D.,  Nineteen 
Hundred  and  Nine,  (1909),  amounting  in  all  to  the 
sum  of  Twelve  Hundred  and  Twelve  and  96/100 
($1212.96)  Dollars,  together  with  the  costs  and 
taxes,  for  that,  no  issue  was  raised  in  the  pleadings, 
and  no  evidence  was  introduced  concerning  the 
value  of  the  land. 

XIII. 

It  was  error  for  the  court  to  order,  adjudge  and 
decree  that  unless  the  said  amount,  Twelve  Hundred 
and  Twelve  and  96/100  ($1212.96)  Dollars,  and 
costs,  be  paid  by  the  defendant.  Prank  D.  Cooper, 
that  the  defendant,  George  Heaton,  pay  the  same  to 
the  complainant  from  the  unpaid  purchase  money 
claimed  to  be  owing  b}^  the  said  George  Heaton  to 
the  defendant  Frank  D.  Cooper  upon  his  contract 
for  the  purchase  of  the  lands. 

XIV. 

It  was  error  for  the  court  to  order,  adjudge  and 
decree  that  upon  such  jjayment  being  made  by  the 
said  defendant  George  Heaton  it  shall  discharge  the 
purchase  price  to  the  extent  thereof. 

XV. 

It  was  error  for  the  court  to  order,  adjudge  and 


92  Frank  B.  Cooper 

decree  that  the  complainant  have  a  lien  upon  the 
lands  and  premises  mentioned  in  the  complaint,  for 
the  sum  of  Twelve  Hundred  and  Twelve  and  96/100 
($1212.96)  Dollars,  and  the  costs,  and  that  it  is  en- 
titled to  the  foreclosure  thereof. 

WHEREFORE:  The  said  defendant,  Frank  D. 
Cooper,  prays  that  the  said  judgment  of  the  said 
District  Court  of  the  United  States,  for  the  District 
of  Montana,  rendered  in  the  said  suit  be  reversed. 

JAMES  A.  WALSH, 

Solicitor  of  the  Defendant, 
Frank  D.  Cooper. 

Due  service  of  the  foregoing  assignment  of  errors 
is  hereby  admitted  this  15th  day  of  July,  A.  D., 
Nineteen  Hundred  and  Fourteen. 

B.  K.  WHEELER, 
United  States  Attorney  for  the 
District  of  Montana. 
DAY  &  MAPES, 
Solicitors  for  the  Defendant, 
George  Heaton. 

Endorsed:  Filed  July  15,  1914.  Geo.  W.  Sproule, 
Clerk. 

And  thereupon  the  court  made  and  entered  the 
f  ollowii\g : 
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(TITLE  OF  COURT,  TITLE  OP  CAUSE.) 

No.  948. 

ORDER  ALLOWING  APPEAL. 

On  this  day  came  the  defendant,  Frank  D.  Cooper 
and  presented  his  petition  for  appeal,  and  his  as- 
signments of  error  accompanying  the  same,  which 
petition,  upon  consideration  thereof,  was  allowed, 
and  the  court  allowed  the  appeal  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, upon  filing  a  bond  in  the  sum  of  Fifteen 
Hundred  Dollars,  with  good  and  sufficient  security 
to  be  approved  by  the  Court. 

And  it  further  appearing  that  the  defendant, 
George  Heaton  was  notified  in  writing  to  join  in 
the  said  appeal,  or  to  decline  to  join  in  such  appeal; 
and  it  further  appearing  that  the  said  George 
Heaton  has  declined  to  join  in  the  said  appeal,  and 
has  severed  himself  from  the  defense  of  this  cause, 
the  said  defendant  Frank  D.  Cooper  is  hereby  grant- 
ed his  appeal  as  aforesaid,  and  his  interest  is  severed 
in  said  appeal  from  the  other  defendant,  George 
Heaton,  herein. 

Dated  this  15th  day  of  July,  A.  D.,  Nineteen  Hun- 
dred and  Fourteen. 

GEO.  M.  BOURQUIN, 
JUDGE  of  the  above  named  Court. 

Due  service  of  the  foregoing  is  hereby  admitted 
this  15  day  of  July,  A.  D.,  Nineteen  Hundred  and 
Fourteen. 
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B.  K.  WHEELER, 

United  States  Attorney  for  the 
District  of  Montana. 
DAY  &  MAPES, 

Solicitors  for  the  defendant, 
George  Heaton. 

Endorsed:  Filed  July  15,  1914.  Geo.  W.  Sproule, 
Clerk. 

And  thereupon,  the  defendant,  Frank  D.  Cooper, 
executed  and  filed  the  following: 

(TITLE  OF  COURT,  TITLE  OF  CAUSE.) 
No.  948. 

BOND  ON  APPEAL. 

KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  I,  FRANK  D.  COOPER,  as  principal,  and 
J.  L.  TRUSCOTT  and  E.  D.  COLEMAN  of  Glas- 
gow, Montana,  as  sureties,  are  held  and  firmly  bound 
unto  the  United  States  of  America,  in  the  sum  of 
Fifteen  Hundred  ($1500.00)  Dollars,  lawful  money 
of  the  United  States  of  America,  for  the  payment  of 
which,  well  and  truly  to  be  made,  we  do  hereby  bind 
ourselves,  jointly  and  severally,  and  each  of  our 
heirs,  executors,  administrators,  successors  and  as- 
signs, firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  6  day  of 
July,  A.  D.,  Nineteen  Hundred  and  Fourteen. 

WHEREAS,  the  above  named  defendant, 
FRANK  D.  COOPER,  has  prosecuted  an  appeal  to 
the  United  Circuit  Court  of  Appeals  for  the  Ninth 
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Circuit,  to  reverse  the  decree  rendered  in  the  above 
entitled  cause  in  the  United  States  District  Court 
for  the  District  of  Montana,  made  and  entered  on 
the  Twenty-eighth  day  of  January,  A.  D.,  Nineteen 
Hundred  and  Fourteen. 

NOW,  THEREFORE,  the  condition  of  this  obli- 
gation is  such  that  if  the  above  named  defendant 
Frank  D.  Cooper,  shall  prosecute  the  said  appeal 
to  effect  and  shall  answer  all  damages  and  costs 
that  may  be  awarded  against  him  if  he  fails  to  make 
good  his  appeal  then  the  above  obligation  is  to  be 
void ;  otherwise  to  remain  in  full  force  and  virtue. 

It  is  expressly  agreed  by  the  said  J.  L.  Truscott 
and  E.  D.  Coleman,  the  sureties  above  named,  that 
in  case  of  a  breach  of  any  condition  of  this  bond,  the 
court  may,  upon  notice  of  not  less  than  ten  days, 
to  the  said  J.  L.  Truscott  and  E.  D.  Coleman,  pro- 
ceed sunmiarily  in  this  action  to  ascertain  the 
amount  which  such  sureties  are  bound  to  pay  on  ac- 
count of  such  breach,  and  render  judgment  against 
them  for  said  amount  and  award  execution  therefor. 

IN  TESTIMONY  WHEREOF:  We  have  here- 
unto set  our  hands  and  seals  this  6th  day  of  July, 
19M. 

FRANK  D.  COOPER.     (SEAL) 
J.  L.  TRUSCOTT.  (SEAL) 

E.  D.  COLEMAN.  (SEAL) 
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STATE  OF  MONTANA, 
COUNTY  OF  VALLEY —ss. 

J.  L.  TRUSCOTT  and  E.  D.   COLEMAN,  the 

sureties  whose  names  are  subscribed  to  the  above 
undertaking,  being  severally  duly  sworn,  each  for 
himself,  and  not  for  the  other  says :  That  he  is  a  re- 
sident and  freeholder  or  householder  in  the  said 
County  of  Valley,  State  of  Montana,  and  that  he  is 
worth  the  sum  in  the  said  undertaking,  specified 
over  and  above  all  his  just  debts  and  liabilities,  ex- 
clusive of  property  exempt  by  law  from  execution. 

J.  L.  TRUSCOTT.         (SEAL) 
E.  D.  COLEMAN.         (SEAL) 

Subscribed  and  sworn  to  before  me  this  6th  day 
of  July,  A.  D.,  Nineteen  Hundred  and  Fourteen. 

C.  D.  ARNOLT, 
Notary  Public  in  and  for  the  State  of  Mon- 
tana ;  residing  at  Glasgow,  Montana. 
(SEAL.) 

My  Commission  expires  Jan.  26,  1915. 

The  foregoing  bond  is  hereby  approved  this  15th 
day  of  July,  A.  D.,  Nineteen  Hundred  and  Four- 
teen. 

GEO.  M.  BOURQUIN, 
JUDGE  of  the  above  Named  Court. 

Endorsed :  Filed  July  15,  1914.  Geo.  W.  Sproule, 
Clerk. 

And  thereupon  the  court  approved  said  bond,  and 
issued  the  following: 
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(TITLE  OF  COURT,  TITLE  OF  CAUSE.) 

No.  948. 

CITATION. 

UNITED  STATES  OF  AMERICA: 

TO  THE  UNITED  STATES  OF  AMERICA,  Com- 
plainant and  Appellee,  and  to  B.  K.  WHEEL- 
ER, United  States  Attorney,  Solicitor  for  Ap- 
pellee, and  to  GEORGE  HEATON,  defendant, 
and  MESSRS.  DAY  &  MAPES,  his  Solici- 
tors, GREETING: 
You  are  hereby  cited  and  admonished  to  be  and 
appear  before  the  United  States  Circuit  Court  of 
Appeals,  for  the  Ninth  Circuit,  at  the  City  of  San 
Francisco,  State  of  California,  within  thirty  days 
from  the  date  hereof  pursuant  to  an  appeal  filed 
in  the  office  of  the  Clerk  of  the  District  Court  of 
the   United   States   for   the   District   of   Montana, 
wherein  Frank  D.  Cooper  is  the  appellant,  and  the 
United  States  of  America  and  George  Heaton  are 
the  Appellees,  to  show  cause,  if  any  there  be,  why 
the  decree  in  said  appeal  mentioned  should  not  be 
corrected  and  reversed,  and  speedy  justice  should 
not  be  done  to  the  parties  on  their  behalf. 

WITNESS,  the  Honorable  George  M.  Bourquin, 
Judge  of  the  United  States  District  Court,  for  the 
District  of  Montana,  this  Fifteenth  day  of  July,  A. 
D.,  Nineteen  Hundred  and  Fourteen. 

GEO.  M.  BOURQUIN, 

Judge  of  the  District  Court  for  the 

District  of  Montana. 
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Due  and  personal  service  of  the  above  citation  is 
hereby  admitted,  and  copy  received  and  acknowl- 
edged this  Fifteenth  day  of  July,  A.  D.,  Nineteen 
Hundred  and  Fourteen. 

B.  K.  WHEELER, 
United  States  Attorney. 
DAY  &  MAPES, 
E.  C.  DAY  &  T.  D.  MAPES, 
Solicitors  for  the  Defendant, 
George  Heaton. 

Endorsed:  Filed  July  15,  1914.  Geo.  W.  Sproule, 
Clerk. 

And  thereafter  the  defendant  Frank  D.  Cooper 
filed  the  following: 

(TITLE  OF  COURT,  TITLE  OF  CAUSE.) 
No.  948. 

PRAECIPE. 

TO  THE  HONORABLE  B.  K.  WHEELER,  UN- 
ITED STATES  DISTRICT  ATTORNEY 
FOR  THE  DISTRICT  OF  MONTANA,  So- 
licitor for  the  complainant,  and  to  MESSRS. 
DAY  &  MAPES,  Solicitors  for  the  Defend- 
ant, George  Heaton : 

THE  UNDERSIGNED,  Solicitor  for  the  defend- 
ant and  appellant,  herein,  Frank  D.  Cooper,  hereby 
files  and  serves  upon  you  his  praecipe,  in  conformity 
with  the  rules  of  Court,  hereby  indicating  the  por- 
tions of  the  record  to  be  incorporated  into  the 
transcript  on  appeal  herein,  and  which  said  por- 
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tions  of  said  record  you  are  hereby  notified  the  said 
defendant  and  appellant  will  incorporate  and  in- 
clude in  the  record  on  appeal.  Said  portions  are  as 
follows,  to-wit: 

A. 

Judgment  Roll,  consisting  of  : 

1.  Bill  of  Complaint. 

2.  The  Clerk's  note  following  the  Bill  of  Com- 
plaint. 

3.  The  Subpoena. 

4.  The    answer    of    the    defendant,    Frank    D. 
Cooper,  to  the  Bill  of  Complaint. 

5.  The  Replication. 

6.  Order  allowing  Amendments  to  the  Bill  of 
Complaint. 

7.  The  Notice,  and  Amendments  to  the  Bill  of 
Complaint. 

8.  The  order  to  serve  on  the  defendant  George 
Heaton  by  publication.  . 

9.  Return  of  the  Mashall. 

10.  Separate  Answer  of  the  defendant,  George 
Heaton. 

11.  Replication  to  the  Answer  of  the  defendant, 
George  Heaton. 

12.  The  Decree. 

13.  The  Certificate  of  the  Clerk. 

B. 

The  evidence  introduced  as  incorporated  in  the 
statement  of  record  on  appeal. 
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C. 

A  memorandum  of  the  documents  introduced  in 
evidence. 

D. 

A  memorandum  of  the  opinion  of  the  Court. 

E. 
Defendant's  notice  to  settle  Bill  of  Exceptions. 

P. 
Certificate  of  Judge. 

G. 

Notice  of  Defendant  Cooper's  intention  to  appeal, 
and  request  to  the  defendant  George  Heaton  to  join 
in  the  appeal. 

H. 

Acceptance  of  service  of  the  notice,  and  refusal  to 
join  in  the  appeal. 

I. 

Motion  of  Severance. 

J. 
Notice  of  Motion  of  Severance. 

K. 
Order  of  Severance. 

L. 
Petition  for  Appeal. 

M. 
Assignment  of  Errors.  .  j 
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N. 
Order  Allowing  Appeal. 

O. 

Citation. 

P. 
Bond  on  Appeal. 

Q. 

This  Praecipe. 

R. 

Insert  the  title  of  the  cause  in  full  in  the  Bill  of 
Complaint. 

S. 

Omit  the  title  of  the  court  and  cause  in  all  sub- 
sequent papers  and  pleadings,  excepting  the  state- 
ment, ^^Title  of  Court,  Title  of  Cause." 

T. 

Omit  the  endorsements,  excepting  to  state, 
** Filed,"  giving  the  date  and  the  name  of  the  clerk. 

U. 

Insert  the  acknowledgments  of  service  of  papers 
complete. 

JAMES  A.  WALSH, 
Solicitor  for  the  defendant, 
Frank  D.  Cooper. 

TO  GEORGE  W.  SPROULE,  Clerk  of  the  above 
named  Court: 

You  will  please  prepare  the  record  on  Appeal  in 
the  foregoing  entitled  action,  and  incorporate  there- 
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in  the  papers  and  records  set  forth  in  the  foregoing 

Praecipe. 

JAMES  A.  WALSH, 
Solicitor  for  the  Defendant, 
Frank  D.  Cooper. 

Due  service  of  the  foregoing  admitted  this  15th 
day  of  July,  A.  D.,  Nineteen  Hundred  and  Four- 
teen. 

B.  K.  WHEELER, 
United  States  Attorney  for  the 
District  of  Montana. 
DAY  &  MAPES, 
Solicitors  for  the  defendant, 
George  Heaton. 

Endorsed:  Filed  July  15,  1914.    Geo.  W.  Sproule, 

Clerk. 
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(TITLE  OF  COURT,  TITLE  OF  CAUSE.) 
CLERK'S  CERTIFICATE. 

UNITED  STATES  OF  AMERICA, 
DISTRICT  OF  MONTANA.— ss. 

I,  George  W.  Sproule,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Montana,  do  here- 
by certify  and  return  to  the  Honorable,  the  United 
States  Circuit  Court  of  Appeals,  for  the  Ninth  Cir-^ 
cuit,  that  the  foregoing  volume,  consisting  of 
pages,  numbered  consecutively  from  One  to 
inclusive,  is  a  true  and  correct  transcript  of  the 
pleadings,  processes,  final  decrees,  orders,  testimony 
and  all  other  proceedings  had  in  said  cause,  and  of 
the  whole  thereof  as  appears  from  the  original  files 
and  records  of  said  court  in  my  custody  as  such 
clerk;  and  I  further  certify  and  return  that  I  have 
annexed  to  said  transcript,  and  included  within 
said  pages,  the  original  citation  issued  in  said  cause ; 
all  the  foregoing  being  included  in  the  statement  or 
final  record  herein  as  approved  by  the  Judge  of  this 
court. 

In  Testimony  Whereof:  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  this  Court,  at  Helena, 

Montana,  this day  of 

,  A.  D.  Nineteen  Hundred 

and  Fourteen. 


Clerk. 


No.  2461. 
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No.  2461. 

FRANK  D.  COOPER, 

Defendant  and  Appellant, 

vs. 

UNITED  STATES  OP  AMERICA, 

Complainant  and  Appellee. 

GEORGE  HEATON, 

Defendant  Not  Joining  in  Appeal. 


No.  948. 
APPELLANT'S  BRIEF. 


This  suit  was  prosecuted  by  the  Complainant 
to  cancel  a  patent  for  One  hundred  sixty  acres  of 
land,  situated  in  the  Helena,  Montana,  Land  Dis- 
trict.    It  is  alleged  that  Charles  Gilbert  made  a 


homestead  entry,  making  the  affidavit  and  paying 
the  fees  required  by  law  (Tr.  3-4).  That  it  was 
incumbent  upon  said  Gilbert  to  make  an  actual  set- 
tlement, cultivate  and  reside  upon  said  lands  for  a 
period  of  five  years  (Tr.  5).  That  the  said  Gilbert 
made  final  proof  on  the  15th  day  of  June,  1904,  cor- 
roborated by  two  witnesses,  Charles  Wise  and  Wil- 
liam A.  Mahaffey.  That  the  said  Gilbert  and  his 
witnesses  swore  that  he  had  resided  five  years  upon 
the  land,  and  had  placed  improvements  thereon  of 
the  value  of  Three  hundred  Dollars,  (Tr.  6-7). 
That  a  final  receipt  was  issued,  and  on  the  31st  day 
of  December,  1904,  a  patent  was  issued  for  said 
lands  (Tr.  8). 

That  the  said  affidavits  were  false  and  fraudu- 
lent. That  the  said  Gilbert  did  not  establish  his 
residence  upon  said  land  or  reside  thereon  or  put 
the  improvements  on  said  land,  set  forth  in  his  af- 
fidavit, and  that  said  affidavits  were  false  and  un- 
true in  every  particular.  (Tr.  9-10-11).  That  the 
officers  of  the  land  office  believed  said  affidavits, 
and  believed  them  to  be  true,  and  issued  to  said 
Gilbert  a  final  certificate,  and  thereafter  issued 
and  delivered  to  him  the  patent. 

That  the  said  Gilbert  conveyed  the  lands 
to  the  defendant  Cooper  and  that  said  Cooper 
occupies  said  lands  and  claims  ownership  thereof. 
(Tr.  12-13).  That  said  Cooper  was  not  a  pur- 
chaser in  good  faith  or  for  a  valid  consideration, 
but  purchased  the  same  with  complete  knowledge 
of  the  fraud  of  the  said  Gilbert  (Tr.  13-14).     And 


the  Complainant  prayed  that  the  patent  so  issued 
be  declared  void  and  cancelled  and  the  legal  and 
equitable  right  of  possession  be  restored  to  the 
complainant  (Tr.  15-16). 

The  defendant  Cooper  answered  denying  all 
knowledge  as  to  the  fraud  claimed  to  be  perpetrated 
by  Gilbert,  admitting  the  conveyance  to  him  and  his 
possession ;  denied  that  it  was  not  purchased  in  good 
faith,  and  averred  that  he  purchased  the  lands  in 
good  faith,  paid  a  valuable  consideration  therefor, 
and  believed  and  now  believes  that  the  said  Gilbert 
procured  the  title  to  said  lands  in  good  faith,  and 
had  in  all  things  complied  with  the  law,  and  without 
any  notice  or  knowledge  that  said  Gilbert  had  not 
complied  with  the  law  or  that  it  was  claimed  that 
he  had  not  so  complied  (Tr.  20-26). 

The  defendant  further  averred  that  prior  to  the 
commencement  of  the  action  he  entered  into  a  con- 
tract with  George  Heaton  and  sold  the  land  to  him  in 
good  faith  and  for  a  valuable  consideration,  and 
that  Heaton  purchased  it  without  any  notice  of 
the  claim  of  the  complainant  that  said  Gilbert  had 
not  in  all  things  complied  with  the  law  (Tr.  25). 

To  this  the  complainant  interposed  a  general 
replication  (Tr.  26-27).  Thereupon  testimony  was 
taken,  and  at  the  conclusion  of  the  hearing  the 
Court  held  that  Heaton  was  a  necessary  party  and 
directed  that  he  be  made  a  party  defendant. 

United  States  vs.  Cooper,  196  Federal,  584. 

Thereupon  the  Court  made  an  order  permitting 


the  name  of  Heaton  to  be  added,  and  to  amend  the 
complaint  by  interlineation  (Tr.  27-28).  Thereupon 
the  complainant  served  notice  of  amendment  of  the 
complaint  (Tr.  28-30),  and  the  complaint  was  there- 
upon amended  by  interlineation.  Those  parts  inter- 
lined are  underscored  in  the  Transcrii^t.  Process 
was  served  on  Heaton  September,  1912  (Tr.  31-32). 
Thereupon  the  defendant  Heaton  filed  an  answer 
denying  generally  the  allegations  contained  in  the 
bill  of  complaint  (Tr.  33-39).  The  defendant 
Heaton  further  averred  that  the  matters  and  things 
set  forth  in  the  bill  of  complainant  did  not  accrue 
within  six  years  before  the  said  bill  was  filed  and 
subpoenas  served  upon  him,  Heaton,  and  thereby 
pleaded  the  statute  of  limitations  (Tr.  38-39).  To 
this  answer  the  complainant  filed  a  general  replica- 
tion (Tr.  40).  Thereupon  the  case  came  on  for 
further  hearing  and  on  the  15th  day  of  January, 
1914,  the  Court  rendered  its  judgment  wherein  it 
was  ordered  and  decreed  that  the  defendant  Cooper 
agreed  to  sell  the  said  lands  to  said  George  Heaton 
and  that  more  than  six  years  elapsed  from  the  date 
of  the  issuance  of  the  patent  to  the  service  of  the 
notice  upon  Heaton,  and  the  concellation  of  the 
patent  thereby  became  impracticable. 

It  was  further  decreed  that  the  value  of  the 
land  was  Five  Dollars  and  seventy  cents  per  acre, 
and  the  complainant  was  entitled  to  recovei*  the 
value  thereof,  to-wit:  Nine  hundred  Twelve  Dollars, 
with  interest  at  the  rate  of  eight  per  cent,  per  an- 
num from  the  13th  day  of  December,  1909,  amount- 
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ing  in  all  to  $1212.96,  and  the  costs  of  the  action. 

It  was  further  decreed  that  Cooper  pay  that 
amount  and  that  if  Cooper  did  not  pay  it  that  the 
defendant  George  Heaton  pay  it  out  of  the  purchase 
price,  and  such  payment  would  be  a  discharge 
of  the  purchase  price  to  the  extent  thereof  (Tr.  41- 
43). 

The  defendant  Cooper  served  notice  upon  his 
co-defendant,  requesting  him  to  join  in  an  appeal 
from  said  judgment  (Tr.  82).  Heaton  refused  to 
join  in  the  appeal  (Tr.  83).  Thereupon  the  de- 
fendant Cooper  served  notice  of  severance  and 
thereafter  an  order  of  severance  was  duly  made  (Tr. 
83-84-85-86).  Thereupon  appellant  filed  a  petition 
for  an  appeal  (Tr.  87)  and  had  issued  and  served 
on  all  the  parties  a  citation  (Tr.  97). 


ASSIGNMENT  OF  ERRORS. 

The  defendant,  Frank  D.  Cooper,  in  the  above 
entitled  action,  in  conenction  with  his  appeal,  hereby 
makes  the  following  assignment  of  errors,  which  he 
avers  occurred  in  this  cause,  to-wit: 


It  was  error  for  the  court  to  hold  and  find  that 
Charles  Gilbert,  entryman  of  the  land  involved,  did 
not  build  any  house  upon  said  land,  and  did  not  re- 
side thereon,  and  did  not  fence  the  same,  nor  any 
()]•  either  of  them  prior  to  liis  final  proof. 
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II. 

It  was  error  for  the  Court  to  hold  and  find  that 
his,  Gilbert's,  improvements  did  not  exceed  One 
Hundred  Dollars  in  value,  and  that  the  defendant 
Cooper  knew  the  said  facts,  or  any  of  said  facts 
when  he  purchased  the  said  land  from  Gilbert,  or 
at  an}^  other  time. 

III. 

It  was  error  for  the  Court  to  hold  and  find  that 
the  defendant  Cooper  knew  of  the  facts  or  any  of 
the  facts  set  forth  in  specific  jDaragraphs  Numbered 
One  and  Two,  when  he  purchased  the  said  land 
from  Gilbert,  or  at  any  other  time. 

IV. 

It  was  error  for  the  Court  to  hold  and  find  that 
the  defendant,  Frank  D.  Cooper  did  not  pay  a 
valuable  consideration  for  the  land  embraced  in  the 
Gilbert  entry. 

V. 

It  was  error  for  the  court  to  conclude,  hold  and 
find  that  the  final  proof  of  the  entryman,  Gilbert, 
was  false  and  fraudulent,  or  that  the  complainant 
was  induced  to  issue  the  patent  herein  involved  by 
relying  on  any  false  or  fraudulent  statements. 

VI. 

It  was  error  for  the  court  to  conclude,  hold  and 
find  that  the  defendant  Frank  D.  Cooper  is  not  or 
was  not  a  bona  fide  purchaser  of  said  land. 


VII. 

It  was  error  for  the  court  to  conclude,  hold  and 

find  that  the  complainant  is  entitled  to  the  relief  of 

damages  against  the  defendant  Frank  D.  Cooper  in 

the   alleged   value   of   the    land,    Five   and   70/100 

($5.70)   Dollars  per  acre,  as  stated  by  the   court, 

with  legal  interest  from  December  13th,  Nineteen 

Hundred   and   Nine,   amounting   in   all   to   Twelve 

Hundred  and  Twelve  and  96/100  ($1212.96)  Dollars, 

and  all  costs. 

VIII. 

It  was  error  for  the  court  to  conclude,  hold  and 
find  that  the  value  of  the  land  was  or  is  Five  and 
70/100  ($5.70)  Dollars  per  acre,  no  evidence  having 
been  introduced  as  to  value. 

IX. 

It  was  error  for  the  court  to  conclude,  hold  and 
find  that  unless  the  said  sum  of  Twelve  Hundred 
and  Twelve  and  96/100  ($1212.96)  Dollars  was  paid 
by  the  defendant  Frank  D.  Cooper,  that  the  defend- 
ant George  Haeton  shall  pay  the  amount  thereof  to 
complainant  from  the  unpaid  purchase  money  owing 
by  the  defendant  Heaton  to  the  defendant  Frank  D. 
Cooper  upon  his  contract  of  purchase  of  said  lands 
when  made  a  party  hereto  and  appearing  herein. 

IX. 

It  was  error  for  the  court  to  conclude,  hold  and 
find  that  such  pa.yment,  when  made  by  the  said 
Heaton,  should  be  a  discharge  of  said  purchase 
l)rice  to  the  extent  thereof. 
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X. 

It  was  error  for  the  court  to  conclude,  hold  and 
find  that  the  complainant  has  a  lien  for  the  said  sum 
of  Twelve  Hundred  and  Twelve  and  96/100  ($1212.- 
96)  Dollars  upon  the  land  involved,  and  was  entitled 
to  the  foreclosure  thereof. 

XI. 

It  was  error  for  the  court  to  conclude,  hold  and 
find  that  the  complainant  was  entitled  to  a  decree 
according  to  the  findings  and  conclusions  of  the 
Court. 

XII. 

It  was  error  for  the  court  to  order,  adjudge  and 
decree  that  the  complainant  have  and  recover  from 
the  defendant  Frank  D.  Cooper  the  sum  of  Nine 
Hundred  and  Twelve  ($912.00  Dollars,  with  inter- 
est from  the  13th  day  of  December,  A.  D.,  Nineteen 
Hundred  and  Nine,  (1909),  amounting  in  all  to  the 
sum  of  Twelve  Hundred  and  Twelve  and  96/100 
($1212.96)  Dollars,  together  with  the  costs  and 
taxes,  for  that,  no  issue  was  raised  in  the  pleadings, 
and  no  evidence  was  introduced  concerning  the 
value  of  the  land. 

XIII. 

It  was  error  for  the  court  to  order,  adjudge  and 
decree  that  unless  the  said  amount,  Twelve  Hundred 
and  Twelve  and  96/100  (1212.96)  Dollars,  and 
costs,  be  i:>aid  by  the  defendant,  Frank  D.  Cooper, 
that  the  defendant,  George  Heaton,  pay  the  same  to 
the  complainant  from  the  unpaid  purchase  money 
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claimed  to  be  owing  by  the  said  George  Heaton  to 
the  defendant  Frank  D.  Cooper  upon  his  contract 
for  the  purchase  of  the  lands. 

XIV. 

It  was  error  for  the  court  to  order,  adjudge  and 
decree  that  upon  such  payment  being  made  by  the 
said  defendant  George  Heaton  it  shall  discharge  the 
purchase  price  to  the  extent  thereof. 

XV. 

It  was  error  for  the  court  to  order,  adjudge  and 
decree  that  the  complainant  have  a  lien  upon  the 
lands  and  premises  mentioned  in  the  complaint,  for 
the  sum  of  Twelve  Hundred  and  Twelve  and  96/100 
($1212.96)  Dollars,  and  the  costs,  and  that  it  is  en- 
titled to  the  foreclosure  thereof. 


THE  QUESTIONS  PRESENTED  UPON  THIS 
APPEAL  ARE : 

(1.)  Is  the  evidence  sufficient  to  sustain  the 
finding  that  the  entryman  Gilbert  did  not  comply 
with  the  law  and  was  guilty  of  fraud  in  making  his 
homestead  entry  and  procuring  title  thereto'? 

(2.)  Is  the  ,evidence  sufficient  to  sustain  the 
finding  that  the  defendant  Cooper  is  not  an  inno- 
cent purchaser  without  notice  and  for  value? 

(3.)  Is  the  decree  within  the  issues  and  sup- 
ported by  the  pleadings  and  evidence? 


—ID- 
ARGUMENT. 

The  first,  second,  third  and  fifths  assignments 
of  error  relate  to  alleged  frand  of  the  entryman, 
Gilbert.  In  actions  of  this  character,  it  is  incum- 
bent upon  the  plaintiff  to  produce  evidence  that 
is  clear  and  convincing,  and  a  mere  preponderance 
of  evidence  should  not  suffice.  The  burden 
is  upon  the  Complainant  to  prove  the  fraud 
alleged,  and  not  upon  the  defendant  to  disprove  it. 
The  witness  Foley  knew  nothing  of  the  conditions 
of  this  claim  prior  to  September  1906.  The  testi- 
mony of  Mr.  Kinsey  does  not  disprove  the  testi- 
mony of  Gilbert  or  his  witnesses.  The  witness  knew 
nothing  about  this  claim  prior  to  1904.  The  testi- 
mony of  the  witness  Frank  J.  Kinsey  is  not  suf- 
ficient to  overcome  the  testimony  of  the  witnesses 
in  final  proof.  The  witness  Lavergure  knows  noth- 
ing at  all  about  the  claim. 

The  witness  Thomas  J.  Short  did  not  testify 
anything  about  the  claim,  but  only  about  some 
alleged  conversations  with  Cooper  which  were 
wholly  inadmissable.  The  two  witnesses  Gardipee, 
did  not  show  sufficient  knowledge  to  testify  as  to 
the  conditions  of  the  Gilbert  claim  or  whether  or 
not  Gilbert  resided  there.  The  testimony  of  the 
witness  Belgrade  does  not  prove  or  disprove  any 
issue  in  the  case,  and  is  wholh^  inadmissable  for  any 
purpose. 

The  Complainant  introduced  the  evidence  of 
the  entryman  and  his  witnesses  in  making  final 
proof,    and    having    introduced    it,    it    is    entitled 
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to  some  credence,  and  it  is  incumbent  upon  the 
plaintiff  to  overcome  that  evidence  by  proof  that  is 
clear  and  convincing.  This,  I  submit,  they  have 
failed  to  do. 

In  the  Maxwell  Land  Grant  case,  121  U.  S.  325, 
the  Court  said: 

*^We  take  the  general  doctrine  to  be  that 
when  in  a  court  of  equity  it  is  proposed  to  set 
aside,  to  annul  or  to  correct  a  written  instru- 
ment, for  fraud  or  mistake  in  the  execution  of 
the  instrument  itself,  the  testimony  on  which 
this  is  done  must  be  clear,  unequivocal,  and 
convincing,  and  that  it  cannot  be  done  upon  a 
bare  preponderance  of  evidence,  which  leaves 
the  issue  in  doubt.  If  the  proposition,  as  thus 
laid  down  in  the  cases  cited,  is  sound  in  regard 
to  the  ordinary  contracts  of  private  individuals, 
how  much  more  should  it  be  observed  where  the 
attempt  is  to  annul  the  grants,  the  patents,  and 
other  solemn  evidences  of  title  emanating  from 
the  Government  of  the  United  States  under  its 
official  seal.  In  this  class  of  cases,  the  respect 
due  to  a  patent,  the  presumptions  that  all  the 
preceding  steps  required  by  the  law  had  been 
observed  before  its  issue,  the  immense  import- 
ance and  necessit}^  of  the  stability  of  titles  de- 
pendent upon  these  official  instruments,  de- 
mand that  the  effort  to  set  them  aside,  to  annul 
them,  or  to  corect  mistakes  in  them  should  only 
be  successful  when  the  allegations  on  which  this 
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is  attempted  are  clearly  stated  and  fully  sus- 
tained by  proof.  It  is  not  to  be  admitted  that 
the  titles  by  which  so  much  property  in  this 
country  and  so  many  rights  are  held,  purport- 
ing to  emanate  from  the  authoritative  action 
of  the  officers  of  the  Government,  and,  as  in 
this  case,  under  the  seal  and  signature  of  the 
President  of  the  United  States  himself,  shall 
be  dependent  upon  the  hazard  of  successful  re- 
sistance to  the  whims  and  caprices  of  every  per- 
son who  chooses  to  attack  them  in  a  court  of 
justice;  but  it  should  be  well  understood  that 
only  that  class  of  evidence  which  commands  re- 
spect and  that  amount  of  it  which  produces  con- 
viction, shall  make  such  an  attempt  successful." 

This  language  was  quoted  with  approval  in  the 
case  of  United  States  vs.  Budd,  144  U.  S.  154. 

Applying  this  test,  the  complainant's  testimony 
falls  far  short  of  making  out  a  clear  and  convincing 
case  of  fraud. 

The  evidence  of  the  witness  Short  and  Belgarde 
was  not  admissable  for  any  purpose.  It  was  intro- 
duced for  the  purpose  of  showing  or  attempting  to 
show  that  other  parties  filed  on  lands  at  the  instiga- 
tion of  Cooper.  No  proof  of  any  contract  between 
them  and  Cooper  was  attempted  to  be  proven,  and 
it  was  only  left  to  inference  that  Cooper  had  a 
fraudulent  intent.    This  evidence  was  inadmissable. 

In  the  case  of  United  States  vs.  Budd,  144  U. 
S.  154,  the  Court  said : 
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^'If  its  title  was  fairly  acquired,  it  matters 
not  what  wrongs  have  been  done  by  either  de- 
fendant in  acquiring  other  lands;  so  the  ques- 
tion properly  to  be  considered  is,  was  this  land 
wrongfully  and  fraudulently  obtained  from  the 
Gevernment^" 

and  in  that  case  the  Court  further  said : 

^^  Because  a  party  has  done  wrong  at  one  time 
and  in  one  transaction,  it  does  not  necesasrily 
follow  that  he  has  done  like  wrong  at  other 
times  and  in  other  transactions." 

It  is  contended  that  the  burden  is  on  the  de- 
fendant Cooper  to  prove  that  he  was  a  bona  fide 
purchaser,  without  notice  and  for  a  valuable  con- 
sideration. 

The  complainant,  appellee,  failed  to  in  any  way 
connect  the  defendant,  appellant.  Cooper  with  the  al- 
leged fraud,  or  to  bring  home  to  him  notice  that  the 
entryman  had  failed  to  comply  with  the  law  and  had 
practiced  a  fraud  upon  the  Government  and  failed 
to  prove  any  facts  that  would  lead  to  such  knowledge 
on  the  part  of  the  appellant.  Cooper. 

I  respectfully  submit  that  the  evidence  falls  far 
short  of  being  of  that  satisfactory  and  convincing 
character  required  in  such  cases,  and  further,  that 
the  defendant  Cooper  has  established  that  he  was  a 
purchaser  in  good  faith,  without  notice,  and  for 

value. 

^^.^  —  —  ^ — j^^„^^^^.^^^  — ^  ^^^^^^^^^^^^  *^^^ 

not  complied  with  the  law.     Cooper  is  a  man   of 
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is  attempted  are  clearly  stated  and  fully  sus- 
tained by  proof.  It  is  not  to  be  admitted  that 
the  titles  by  which  so  much  property  in  this 
country  and  so  many  rights  are  held,  purport- 
ing to  emanate  from  the  authoritative  action 
of  the  officers  of  the  Government,  and,  as  in 
this  case,  under  the  seal  and  signature  of  the 
President  of  the  United  States  himself,  shall 
be  dependent  upon  the  hazard  of  successful  re- 
sistance to  the  whims  and  caprices  of  every  per- 
son who  chooses  to  attack  them  in  a  court  of 
justice;  but  it  should  be  well  understood  that 
only  that  class  of  evidence  which  commands  re- 
spect and  that  amount  of  it  which  produces  con- 
viction, shall  make  such  an  attempt  successful." 


This  lanmiap'p  wna  mi/^-*---i 


,.:^i^    — 


S.  154,  the  Court  said 
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''If  its  title  was  fairh^  acquired,  it  matters 
not  what  wrongs  have  been  done  by  either  de- 
fendant in  acquiring  other  lands;  so  the  ques- 
tion properly  to  be  considered  is,  was  this  land 
wrongfully  and  fraudulently  obtained  from  the 
Gevernmentr' 

and  in  that  case  the  Court  further  said : 

''Because  a  party  has  done  wrong  at  one  time 
and  in  one  transaction,  it  does  not  necesasrily 
follow  that  he  has  done  like  wrong  at  other 
times  and  in  other  transactions." 

It  is  contended  that  the  burden  is  on  the  de- 
fendant Cooper  to  prove  that  he  was  a  bona  fide 
purchaser,  without  notice  and  for  a  valuable  con- 
sideration. 

It  is  only  when  the  complinant  has  made  out 
a  case  supported  by  strong,  clear  and  convincing 
testimony  that  the  burden  is  cast  upon  the  defend- 
ant. Complainant  has  failed  to  make  out  such  a 
case. 


DEFENDANT  COOPER  IS  AN  INNOCENT 
PURCHASER. 

The  defendant  Cooper  pleaded  that  he  was  an 
innocent  purchaser  for  value  and  without  notice. 
He  testified  that  he  purchased  the  land  and  paid  a 
valuable  consideration  for  it.  He  knew  nothing  of 
the  claim  of  the  complainant  that  the  entryman  had 
not  complied  with  the  law.     Cooper  is  a  man  of 
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large  affairs,  owned  large  quantities  of  land  and 
did  not  critically  examine  every  tract  of  land  which 
he  purchased,  and  he  did  not  critically  examine  the 
land  in  question.  Final  proof  had  been  made  to  the 
satisfaction  of  the  Government  officials,  and  he  was 
entitled  to  rest  upon  the  presumption  that  the  entry- 
man  had  complied  with  the  law. 

He  purchased  directly  from  the  entryman  after 
the  entryman  had  made  proof  and  his  proof  was 
passed  upon  and  accepted  by  the  Government  of- 
ficials. 

There  is  a  distinction  between  purchasing  land 
direct  from  the  entryman  and  from  another.  In 
case  of  a  purchase  from  an  entryman  after  the  ac- 
ceptance of  his  final  proof,  there  is  a  presumption 
that  he  has  complied  with  all  the  provisions  of  the 
law  and  has  a  good  title. 

In  United  States  vs.  Stinson,  197  U.  S.  200,  the 
Court  said : 

^' While  the  government,  like  an  individual, 
may  maintain  any  appropriate  action  to  set 
aside  its  grants  and  recover  property  of  which 
it  has  been  defrauded,  and  while  laches  or  limi- 
tation do  not  of  themselves  constitute  a  distinct 
defense  as  against  it,  yet  certain  propositions  in 
respect  to  such  an  action  have  been  fully  es- 
tablished. First,  the  respect  due  to  a  patent, — 
the  presumption  that  all  the  preceding  steps  re- 
quired by  law  have  been  observed  before  its  is- 
sue.   The  immense  importance  and  necessity  of 


—15— 

the  stability  of  titles  depending  upon  these  of- 
ficial instruments  demand  that  suits  to  set  aside 
and  annul  them  should  be  sustained  only  when 
the  allegations  on  which  this  is  attempted  are 
clearly  stated  and  fully  sustained  by  proof." 

*^  Second.  The  government  is  subjected  to 
the  same  rules  respecting  the  burden  of  proof, 
the  quantity  and  character  of  evidence,  the  pre- 
sumptions of  law  and  fact,  that  attend  the 
prosecution  of  a  like  action  by  an  individual. 
^It  should  be  well  understood  that  only  that 
class  of  evidence  which  commands  respect,  and 
that  amount  of  it  which  produces  conviction, 
shall  make  such  an  attempt  successful.'  " 

•jf       ^       -;f 

Further : 

''But  it  is  not  such  a  fraud  as  prevents  the 
passing  of  the  legal  title  by  the  patents.  It 
follows  that,  to  a  bill  in  equity  to  cancel  the 
patents  upon  these  grounds  alone,  the  defense 
of  a  bona  fide  purchaser  for  value,  without 
notice,  is  ^Derfect." 

These  quotations  are  supported  by  numerous 
decisions  of  United  States  Supreme  Court  cited  in 
the  original  opinion,  which  we  think  unnecessary  to 
cite  here. 

In  the  Maxwell  Land  Grant  case,  121  U.  S.  P>2r), 
the  Court  said: 

"The   deliberate   action   of  the   tri])uiials   to 
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which  the  law  commits  the  determination  of  all 
preliminary  questions,  and  the  control  of  the 
processes  by  which  this  evidence  of  title  is  is- 
sued to  the  grantee,  demands  that,  to  annul  such 
an  instrument,  and  desrtoy  the  title  claimed 
under  it,  the  facts  on  which  this  action  is  asked 
for  must  be  clearly  established  by  evidence  en- 
tirely satisfactory  to  the  court,  and  that  the 
case  itself  must  be  entirely  within  the  class  of 
causes  for  which  such  an  instrument  may  be 
avoided." 

Se  also  Colorado  Coal  &  Iron  Company  vs. 
United  States,  123  U.  S.  307. 

The  complainant,  appellee,  failed  to  in  any  wa}^ 
connect  the  defendant,  appellant.  Cooper  with  the 
alleged  fraud,  or  to  bring  home  to  him  notice  that 
the  entryman  had  failed  to  comply  with  the  law  and 
had  practised  a  fraud  upon  the  Government  and 
failed  to  prove  any  facts  that  would  lead  to  such 
knowledge  on  the  part  of  the  appellant.  Cooper. 

I  respectfully  submit  that  the  evidence  falls  far 
short  of  being  of  that  satisfactory  and  convincing 
character  required  in  such  cases,  and  further,  that 
the  defendant  Cooper  has  established  that  he  was  a 
purchaser  in  good  faith,  without  notice,  and  for 
value. 
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THE  DECREE  IS  NOT  WITHIN  THE  ISSUES 
AND  IS  NOT  SUPPORTED  BY  PLEAD- 
INGS OR  EVIDENCE. 

The  character  of  the  decree  entered  renders  it 
unnecessary  to  discuss  at  length  the  question  of  the 
alleged  fraud  of  the  entryman  or  Cooper's  alleged 
knowledge  of  the  fraud  or  the  consideration  paid 
by  him  for  the  land.  The  decree  is  outside  of  any 
issue  raised  by  the  pleadings  and  outside  of  any  evi- 
dence introduced  at  the  trial. 

The  suit  was  brought  for  the  express  purpose 
of  cancelling  the  patent.  The  bill  of  Complaint 
was  framed  for  that  and  no  other  purpose.  If  the 
pleadings  and  evidence  do  not  entitle  complainant 
to  a  decree  cancelling  patent,  complainant  is  not 
entitled  to  any  other  relief. 

The  defendant  Cooper  alleged  in  his  answer 
that  he  had  sold  the  land  to  George  Heaton.  The 
complainant  took  issue  on  that  subject  and  filed  a 
general  replication. 

After  the  testimony  was  taken  the  Court  held 
that  Heaton  was  a  necessary  party.t 

United  States  vs.  Cooper,  196  Fed.  584. 

The  Court  permitted  the  Complainant  to  amend 
its  bill  of  complaint  by  interlineation,  and  an 
order  was  made  to  that  efect  (Tr.  26-27-28).  The 
bill  was  amended  accordingly  (Tr.  28-29-30).  The 
parts  interlined  are  underscored  in  the  bill  of 
Complaint  so  that  they  may  be  identified  by  the 
Court. 
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More  than  six  years  elapsed  from  the  date 
patent  was  issued  and  the  order  making  Heaton  a 
party  and  the  service  of  process  upon  him.  He 
pleaded  the  statute  of  limitations  (Tr.  38-39). 

The  Court  by  its  decree,  adjudges  and  decreed 
that  on  account  of  the  expiration  of  six  years  from 
the  date  of  the  issuance  of  the  patent  it  could  not  be 
cancelled,  and  decreed  that  the  value  of  the  land  was 
$5.70  per  acre  or  $912.,  and  decreed  that  the  defend- 
ant Cooper  pay  that  amount  with  interest,  amount- 
ing in  all  to  $1212.96.  And  unless  that  amount  was 
paid  by  Cooper  that  the  defendant  Heaton  pay  it 
out  of  the  money  due  Cooper,  and  upon  such  pay- 
ment would  discharge  Heaton  to  the  extent  of  such 
payment  from  the  money  due  Cooper  under  the 
Contract. 

I  respectfully  submit  that  this  decree  is  wholly 
outside  of  the  issues  raised  by  the  pleadings  and 
wholly  outside  of  the  evidence.  There  is  not  a 
single  allegation  in  any  of  the  jjleadings  or  any  alle- 
gation that  in  any  way  affects  the  value  of  this 
land,  and  no  evidence  of  value  was  offered  or  ad- 
mitted. 

Heaton  avers  that  he  purchased  this  land  and 
other  lands  from  Cooper  at  $5.70  per  acre,  but  there 
is  no  allegation  that  that  is  the  value  of  the  land. 

The  contract  between  Cooper  and  Heaton  shows 
that  he  purchased  21,840  acres  at  the  rate  of  $5.70 
per  acre.  But  the  Court  cannot  presume  that  all 
that  land  was  of  equal  value.  Indeed,  the  Court 
should  take  judicial  notice  of  the  fact  that  in  such  a 


—19— 

large  tract  of  land  in  this  mountainous  country  with 
its  mountains  and  valleys  there  is  a  great  diversity 
in  the  character  and  value  of  the  land.  One  tract 
may  be  smooth  tillable  land  and  the  adjoining  tract 
i^ough  and  stony.  One  tract  may  be  valuable  for 
agricultural  purposes  and  the  adjoining  tract  worth- 
less for  any  x)urpose  other  than  pasture,  and  of  little 
value  for  that.  But  the  subject  was  not  an  issue  in 
the  case.  It  was  not  raised  by  the  pleadings.  Under 
the  pleadings  no  evidence  could  have  been  intro- 
duced as  to  value.  None  was  introduced.  If  it  was 
an  issue  in  the  pleadings,  and  evidence  had  been  ad- 
missable  to  prove  value,  the  value  of  this  particular 
tract  would  have  to  be  established,  not  the  price  at 
which  over  21,000  acres  was  sold.  The  question  of 
value  not  being  an  issue,  the  Court  could  not,  under 
a  prayer  for  general  relief  determine  the  value  of 
the  land  and  declare  that  Cooper  shall  pay  the 
amount,  and  that  if  he  does  not  pay  that  Heaton 
shall  pay  it  and  he  shall  thereupon  be  discharged 
for  that  amount  due  Cooper  under  the  contract. 

Heaton  has  sold  the  land.  Can  an  execution  is- 
sue against  Heaton '?  Can  an  execution  issue  against 
Cooper "?  Can  the  government  order  a  sale  of  the 
land  and  compel  Cooper  to  pay  any  deficiency? 
To  support  a  judgment  of  that  kind  there  must  be 
proper  allegations.  It  is  elementary  that  a  decree 
must  be  supported  by  the  pleadings  and  the  evi- 
dence. The  decree  in  this  case  is  not  supported  by 
the  pleadings  and  the  evidence  is  wholly  outside  of 
both. 
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In  Windsor  vs.  McVeigh,  93  U.  S.  274,  the 
Court  said: 

''Though  the  Court  may  possess  jurisdiction 
of  a  cause,  of  the  subject  matter  and  of  the 
parties,  it  is  still  limited  in  its  modes  of  pro- 
cedure, and  in  the  extent  and  character  of  its 
judgments.  It  must  act  judicially  in  all  things, 
and  canont  then  transcend  the  power  conferred 
by  the  law.  If,  for  instance,  the  action  be  upon 
a  money  demand,  the  court,  notwithstanding  its 
complete  jurisdiction  over  the  subject  and  par- 
ties, has  no  power  to  pass  judgment  of  impris- 
onment in  the  penitentiary  upon  the  defendant. 
If  the  action  be  for  libel  or  personal  tort,  the 
court  cannot  order  in  the  case  a  specific  per- 
formance of  a  contract.  If  the  action  be  for 
the  possession  of  real  property,  the  court  is 
powerless  to  admit  in  the  case  the  probate  of  a 
will.  Instances  of  this  kind  show  that  the 
general  doctrine  stated  by  counsel  is  subject  to 
many  qualifications.  The  judgments  men- 
tioned, given  in  the  cases  supposed,  would  not 
be  merely  erroneous;  they  would  be  absolutely 
void;  because  the  court  in  rendering  them 
would  transcend  the  limits  of  its  authority  in 
those  cases." 

In  Washington,  Alexandria  &  Georgetown  Rail- 
road Company  vs.  Mayor  and  Board  of  Aldermen 
of  Washington,  77  U.  S.  299,  19  Lawyer's  Edition, 
894,  the  Court  said : 
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^'It  is  hardly  necessary  to  repeat  the  axioms 
in  the  equity  law  of  procedure,  that  the  allega- 
tions and  proofs  must  agree,  that  the  court  can 
consider  only  which  is  put  in  issue  by  the  plead- 
ings, that  averments  without  proofs  and  proofs 
without  averments  are  alike  unavailing,  and  that 
the  decree  must  conform  to  the  scope  and  object 
of  the  prayer,  and  cannot  go  beyond  them.  Cer- 
tainly without  the  aid  of  a  cross-bill  the  court 
was  not  authorized  to  decree  against  the  com- 
plainants the  opposite  of  the  relief  which  they 
sought  by  their  bills.  That  is  what  was  done 
by  the  decree  under  consideration." 

In  Crocket  vs.  Lee,  7  Wheaton  523,  Chief  Jus- 
tice Marshall  said: 

*'The  rule  that  the  decree  must  conform  to 
the  allegations  as  well  as  to  the  proofs  of  the 
parties,  is  not  only  one  which  justice  requires, 
but  one  which  necessity  imposes  on  courts.  We 
cannot  dispense  with  it  in  this  case." 

In  English  vs.  Foxall,  2  Peters  595,  the  Court 
said : 

'^  There  is  no  doubt  but  that,  under  the  gen- 
eral X3ra}Tr,  other  relief  may  be  granted  than 
that  which  is  particularly  prayed  for.  But 
such  relief  must  be  agreeable  to  the  case  made 
by  the  bill;  and  there  is  nothing  in  the  first  bill 
to  sustain  the  particular  relief  granted  as  to  the 
deficiencv." 
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In  Hayward  vs.  Bank,  96  U.  S.  611,  the  Court 
said : 

'^But  such  liability  is  not  charged,  nor  is  such 
relief  asked  in  the  bill.  The  specific  relief 
sought  is  a  decree  requiring  the  Bank  to  trans- 
fer the  stock  to  him — a  thing  now  beyond  its 
power  to  do.  It  is  true  that  the  bill  contains  a 
general  prayer  for  such  relief  as  may  be  con- 
sistent with  equity  and  good  conscience;  but 
we  incline  to  the  opinion  that  its  whole  frame 
and  structure  are  inconsistent  with  a  right  in 
this  action  to  a  decree  for  the  value  of  the 
stock,  even  if  the  facts  justified  any  such  re- 
lief." 

And  so  in  the  case  at  bar.  The  Court  acknowl- 
edged and  decreed  that  it  was  beyond  its  power  to 
do  that  which  the  Complainant  demanded  in  its 
prayer  for  relief  and  as  set  forth  in  its  pleadings, 
and  such  relief  being  beyond  the  power  of  the 
Court,  it  gave  a  judgment  and  decree  and  relief  to 
the  Complainant  wholly  outside  of  the  issues  and 
wholly    unsupported    by    evidence. 

In  the  case  of  New  Orleans  vs.  Citizens  Bank, 
167  U.  S.  371,  the  Court  said: 

''We  are  at  a  loss  to  understand  by  what 
process  of  reasoning  the  decree  was  made  to 
cover  the  question  of  the  nonliability  of  the 
bank  for  license.     It  was  not  presented  by  the 
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pleadings,  and  was  entirely  dehors  the  issues  in 
the  case.'' 

The  same  rule  prevails  in  all  courts. 
In  Alywin  vs.  Morley,  41  Mont.  191,  108  Pac. 
778,  the  Supreme  Court  said: 

^'It  will,  however,  be  conceded  that  the  judg- 
ment in  her  favor  must  rest  upon  some  proper 
pleading,  either'  her  own  or  that  of  the  plain- 
tiff. A  judgment  without  a  pleading  to  sup- 
port it  cannot  stand ;  and  this  is  the  reason  why 
the  question  whether  a  complaint  states  facts 
sufficient  to  constitute  a  cause  of  action  is 
never  waived  and  can  be  raised  in  this  court 
for  the  first  time." 

The  judgment  entered  in  this  case,  being  out- 
side of  and  not  supported  by  the  pleadings  or  evi- 
dence must  be  reversed.  The  court,  having  ad- 
judged and  decreed  that  the  patent  cannot  be  can- 
celled, thereby  affirmed  the  patent  and  the  com- 
plainant not  having  appealed  from  that  judgment, 
it  became  final.  The  complainant  is  not  entitled 
to  any  relief  whatever  under  the  issues  raised  in  the 
pleadings  and  the  judgment  should  be  reversed  and 
the  action  dismissed. 

Respectfulh^  submitted, 

JAMES  A.  WALSH, 

Solicitor  for  Appellant. 
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This  case,  as  briefly  stated  in  appellant's  brief, 
in  his  statement  of  the  case,  is  one  that  was  brought 
for  the  cancellation  of  the  patent  to  certain  lands 
comprising  the  homestead  entry  of  Charles  Gilbert. 
The  allegations  of  fraud  and  other  matters  set  forth 
in  the  pleadings  can  only  be  fully  understood  by  a 
reading  thereof,  so  no  attempt  will  be  here  made  to 
elaborate  on  the  statement  of  the  case  as  appellant 
has  stated  it  and  we  content  ourselves  with  replying 
to  the  argument  of  counsel  for  appellant  as  set 
forth  in  his  brief. 
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ARGUMENT. 

We  will  take  up  the  argument  of  appellant  in 
the  order  he  has  followed  and  reph^  to  the  first  two 
subjects  argued  by  him  under  this  heading. 

Appellant  makes  the  assertion  that  the  evidence 
in  this  case  is  wholly  insufficient  on  which  to  base 
the  findings  made  by  the  lower  court,  and  then  fol- 
lows such  assertion  with  what  he  pretends  is  a 
statement  of  all  the  evidence  taken  in  the  matter. 
Of  course,  if  the  evidence  shows  onlv  what  he  con- 
tends  it  does  there  might  be  some  reason  for  his 
conclusions,  as  to  its  insufficiency,  being  regarded 
as  proper,  but  we  most  respectfully  submit  that  the 
evidence  in  this  case  is  amply  sufficient  to  sustain 
the  findings  of  the  court  and  the  decree,  as  the 
barest  inspection  of  it  will  show. 

It  is  admitted  that  Charles  Gibert  filed  upon 
the  land  in  question  as  a  homestead  entry,  made 
final  proof  thereon  and  received  a  patent  therefor 
(Tr.  pp.  20-26) ;  it  is  likewise  admitted  that  the 
appellant  purchased  said  lands  from  Gilbert  but  de- 
nied that  he  knew  anything  of  the  facts  as  to 
whether  or  not  Gilbert  had  practiced  any  fraud 
upon  appellee  in  making  his  entry  or  final  proof. 
This  latter  must  be  ascertained  from  the  evidence 
and  the  following  summary  will  show,  beyond  a 
doubt,  that  the  allegations  of  the  complaint  are  fully 
jjroven : 

The  witness  Edgar  S.  Foley,  a  special  agent  of 
the  General  Land  Office,  testified:   that  on   Sep- 


tember  25,  1906,  he  first  saw  the  land  in  question 
and  examined  it;  that  he  found  no  buildings  upon 
it  nor  any  plowing  or  fencing  and  no  evidence  of  a 
house  foundation;  he  saw  Charles  Gilbert,  the  entry- 
man,  and  Gilbert  told  him  he  had  lived  on  it  and 
where  the  house  had  been  and  that  Cooper  had 
moved  the  house  to  another  claim;  the  witness 
further  testified  that  he  had  had  experience  exam- 
ining all  classes  of  entries;  that  he  found  a  small 
pile  of  rocks  there  that  looked  as  though  they  had 
been  used  for  a  camp  fire;  there  was  absolutely  no 
evidence  that  these  rocks  had  been  used  as  a  foun- 
dation for  a  house;  that  the  first  time  he  had  gone 
to  the  Gilbert  entry  he  stayed  about  twenty  minutes 
and  had  been  there  several  times  later;  he  didn't 
find  any  buildings  of  any  kind  or  any  land  under 
cultivation  on  the  claim ;  Mr.  Gilbert  told  him  where 
a  house  had  been;  he  didn't  find  any  indications 
of  any  buildings  on  the  entry  that  was  in  1906,  (Tr. 
pp.  44-47). 

The  witness,  William  L.  Kinsey,  testified :  that 
he  was  a  farmer  and  had  lived  in  township  19  N., 
R.  3  West  since  April  1904;  that  he  had  known 
Cooper  for  twenty  four  years;  that  the  Gilbert 
entry  was  in  the  same  township  he  lived  in  and  he 
never  saw  any  improvements  there;  there  was  no 
cabin  on  the  claim  since  the  spring  of  1904,  the  time 
he  first  knew  it;  at  the  place  where  Gilbert  pointed 
out  to  Foley  as  the  site  of  the  house,  there  were  a 
few  rocks  and  a  ditch  made  around  ten  or  twenty 
feet  square — just  a  small  ditch,  it  could  have  been 


a  house  or  tent  ditch;  he  never  saw  a  cabin  at  that 
particular  place  at  any  time ;  he  never  saw  a  chicken 
house,  fencing  or  any  improvements ;  he  saw  Cooper 
there  at  least  once  before  that  time;  that  Gilbert 
worked  for  Cooper  in  1904 ;  witness  thought  Gilbert 
was  herding  sheep  or  tending  camp  for  Cooper,  (Tr. 
pp.  47-48). 

On  cross-examination  the  witness  testified: 
that  the  first  time  he  went  into  the  locality  of  the 
Gilbert  claim  was  in  February,  March  or  April, 
1904;  he  was  first  on  the  Gilbert  claim  looking  for 
some  stock;  there  was  no  house  on  the  upper  side 
nor  any  improvements  on  the  place;  he  knew  the 
corner  stone  of  the  section ;  the  witness  saw  Gilbert 
herding  sheep  for  Cooper  in  1904;  Gilbert  was 
camped  right  around  Mr.  Cooper's,  and  witness  saw 
Gilbert  at  the  shearing  shed ;  Gilbert  was  camped  at 
the  Cooper  Crown  Butte  ranch  about  a  mile  or  so 
from  the  Gilbert  entry,  (Tr.  pp.  48-49). 

The  testimony  of  the  witness,  Edwin  R.  Jones, 
is  entirely  omitted  from  appellant's  comment  on  the 
evidence,  it  is  as  follows:  Witness  testified  that  he 
had  known  the  Gilbert  land  since  August  1904 ;  that 
he  could  never  see  anything  on  it  in  the  way  of  im- 
provements; I  went  with  Special  Agent  Foley  to 
look  at  the  place  Gilbert  pointed  out  as  the  place 
where  the  cabin  had  stood  and  we  found  nothing 
there  except  a  few  marks  that  would  indicate  some- 
thing might  have  stood  there  at  one  time ;  it  looked 
as  if  it  was  a  trench  for  either  a  tent  or  a  small 
cabin;  there  was  nothing  in  the  way  of  refuse  in 
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the  trench,  possibly  a  dozen  rocks  were  in  it;  I 
didn't  see  any  indication  of  a  chicken  house  or  a 
corral  having  been  there;  there  was  no  fence  ex- 
tending around  the  (xilbert  claim  in  1904,  (Tr.  pp. 
49-51). 

Frank  J.  Kinsey,  testified:  that  he  was  a  son 
of  William  L.  Kinsey  and  had  lived  around  that 
locality  about  24  years;  witness  had  a  claim  in  sec- 
tion 21 ;  first  knew  Gilbert  entry  in  1902 ;  there  was 
nothing  on  it  when  he  first  saw  it  in  the  way  of 
improvements — no  plowing  or  fencing;  in  1904  the 
same  conditions  existed;  in  the  spring  of  1904  Gil- 
bert was  herding  sheep  at  Cooper's  Crown  Butte 
ranch  about  one  and  a  half  miles  from  Gilbert's 
entry;  that  it  is  not  customar}^  for  a  man  to  leave 
his  sheep  and  go  to  some  other  place  and  live  and 
sleep ;  that  from  the  time  witness  went  out  there  in 
April,  1904,  Cooper  was  up  in  that  part  of  the 
countr}^  a  good  many  times ;  witness  saw  him  cross- 
ing the  Gilbert  claim ;  Cooper  had  a  road  across  the 
Gilbert  claim,  which  he  or  his  men  had  made,  and 
Cooper  used  the  road  in  lambing;  the  road  was 
worked,  went  around  a  side  hill  and  across  a  creek, 
(Tr.  pp.  51-52). 

John  Gardipee,  Sr.,  testified:  that  he  had 
known  Cooper  for  ten  years  and  knew  where  the 
Gilbert  claim  was  located ;  that  he  had  been  through 
the  claim  ever  since  1902;  the  witness  couldn't 
describe  any  improvements  on  the  claim  because 
there  never  was  any  there  that  he  knew  of — he  never 
saw  any  fence;  a  wagon  road  crosses  thc^  chiim;  he 
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didn't  see  any  fence  around  the  claim;  (Tr.  p.  55). 

John  B.  Gardipee,  testified:  that  in  the  spring 
of  1903  he  worked  out  there  (near  Gilbert's  entry) 
off  and  on;  he  knew  Gilbert  about  ten  years  ago 
(1900)  Gilbert  was  working  for  Cooper  in  1902  and 
1903  or  1904;  he  saw  Cooper  driving  around  that 
section  of  the  country  in  1902,  1903  and  1904;  he 
did  not  see  any  improvements  on  the  Gilbert  claim 
in  1904;  he  never  saw  a  chicken  house,  fence  or 
corral  on  the  claim,  (Tr.  pp.  55-56). 

Appellee,  thereupon,  introduced  in  evidence  the 
testimony  of  Charles  Wise  and  William  Mahaffey, 
given  upon  the  final  proof  hearing  of  Gilbert's 
homestead  entry;  these  two  witnesses  upon  said 
final  proof  both  testified  as  follows:  I  am  well  ac- 
quainted with  claimant  (Gilbert)  and  the  land  em- 
braced in  his  claim;  it  is  grazing  land;  in  March, 
1899,  claimant  settled,  built  house  and  established 
residence  upon  the  homestead ;  claimant  has  resided 
continuously  on  the  homestead  since  first  establish- 
ing residence;  he  is  unmarried;  claimant  has  not 
been  absent  from  the  land  since  making  settlement ; 
claimant  has  one  and  a  half  acres  in  garden,  balance 
in  pasture;  the  improvements  on  the  land  are  a 
house  16  X  20,  chicken  house,  corral,  ly^  acres  broke, 
all  fenced,  worth  $300.00;  claimant  has  acted  in 
good  faith,  (Tr.  pp.  58-61). 

Thereupon  the  testimony  given  by  Charles  Gil- 
bert in  making  final  proof  was  introduced  by 
plaintiff;  this  showed  that  Charles  Gilbert  had 
testified  as  follows:  My  name  is  Charles  Gilbert,  I 
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am  62  years  old,  reside  at  Cascade,  Montana;  I  am 
the  identical  person  who  made  homestead  entry  for 
the  N  i/o  NW  14  Sec.  14  and  E  1/2  NE  1/4  Sec.  15, 
Tp.  19  N.,  R.  3  W.  in  the  Helena  Land  Office  De- 
cember 1,  1898;  my  house  was  build  on  the  land  in 
March,  1899,  and  I  then  established  residence  there- 
on ;  the  house  is  14  x  20  feet ;  other  improvements 
are  a  chicken  house,  stable,  all  fenced,  li/o  acres 
broke,  worth  $300.00;  I  am  unmarried  and  have 
lived  on  the  land  since  entry  or  since  March,  1899; 
I  have  not  been  absent  from  the  homestead  since 
making  settlement ;  I  have  cultivated  one  and  a  half 
acres  each  season  for  garden,  balance  in  pasture, 
too  rough  to  break ;  the  land  is  grazing  only ;  I  have 
no  personal  property  elsewhere  than  on  this  claim, 
(Tr.  pp.  62-64). 

Appellee  then  introduced  in  evidence  the  final 
affidavit  of  Charles  Gilbert  made  in  connection 
with  his  final  proof,  among  other  formal  things  it 
said:  '^I  have  made  actual  settlement  upon  and 
cultivated  and  resided  upon  said  land  since  the  1st 
day  of  March,  1899  to  the  present  time,"  (Tr.  p. 
64). 

In  addition  to  the  foregoing  the  Appellant, 
himself,  testified  that  he  moved  into  the  township 
where  Gilbert's  claim  was  in  1876  and  two  or  three 
3^ears  later  himself  took  up  a  homestead;  that  Gil- 
bert had  worked  for  him  but  he  didn't  remember 
when;  during  the  years  1902  and  1903  Gilbert  had 
lambed  a  bunch  of  sheep  up  there  (at  the  claim)  for 
him. 
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The  rest  of  Cooper's  testimony  was  nearly  all 
what  he  did  not  remember ;  he  kept  no  books  to  show 
when  Gilbert  worked  for  him,  except  a  time  book, 
which  was  never  produced  to  contradict  the  testi- 
mony of  the  witnesses  who  have,  as  shown  above, 
testified  positiveh^  that  Gilbert  was  working  for 
him  prior  to  making  final  proof  on  the  claim. 

Can  it  possibly  be  said  that  a  man  can  live  in 
a  neighborhood  from  1876  to  1910,  and  all  but  three 
years  of  said  time  have  a  homestead  in  the  same 
township  with  the  claim  under  consideration,  own 
about  21,000  acres  of  land  all  around  the  claim,  and 
yet  know  nothing  about  the  homestead  entry  of  a 
man  who  has  resided  on  the  entry  for  over  five 
years  continuously  and  had  the  claim  fenced. 
Would  it  be  possible  for  a  road  to  be  constructed 
across  this  claim  by  Cooper  or  Cooper's  men  and 
used  by  them  and  this  claim  exist,  completely 
fenced  as  it  was  claimed  in  the  final  proof  to  be, 
all  within  the  domain  or  empire  of  this  sheepman 
and  he  never  know  anything  about  it"? 

The  testimony  of  the  witnesses  Short  and 
Belgarde  (Tr.  pp.  53-55;  56-57)  was  certainly  ad- 
missible to  show  the  usual  methods  employed  by 
appellant  in  obtaining  title  to  land  from  the  United 
States.  Short  testified  that  he  was  to  receive  some- 
thing like  $100.  for  using  his  filing  right  for  Mr. 
Cooper,  (Tr.  p.  54)  ;  Short  never  saw  the  land,  the 
description  and  papers  were  furnished  by  Cooper 
and  Cooper  paid  the  filing  fee,  (Tr.  p.  54).  Bel- 
garde  also  filed  on  a  piece  of  land  at  Cooper's  sug- 
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gestion,  and  thinks  Cooper  must  have  paid  for 
making  out  the  papers  and  the  filing  fees,  he,  Bel- 
garde,  never  did,  (Tr.  pp.  56-57). 

In  cases  of  this  kind  it  is  seldom,  if  ever,  poss- 
ible to  secure  direct  proof  of  the  fraudulent  acts 
of  a  party,  for  from  the  very  nature  of  things  per- 
sons who  are  engaged  in  the  business  of  acquiring 
land  from  the  United  States  and  building  up  a  vast 
domain  such  as  Cooper  had,  do  not  work  openly. 
On  the  contrary  such  persons  are  careful  that  no 
w^ritten  evidence  of  their  scheme  to  obtain  the  land 
is  available  and  no  one  except  the  entryman,  who  is 
duped  into  taking  part  in  the  plan  for  a  few  paltry 
dollars,  is  present.  Indeed,  it  is  remarkable  that 
men,  of  apparently  good  standing  in  a  community, 
will  go  into  the  business  of  acquiring  lands  as 
Cooper  did  in  the  present  instance,  and,  when  the 
United  States  objects  to  its  land  laws  being  abused, 
protest  they  have  always  been  acting  in  good  faith 
and  are  purchasers  for  a  valuable  consideration, 
when  in  truth  and  in  fact  they  have  watched  their 
tools,  men  like  Gilbert  file  upon  claims  and  have 
seen  the  land  laws  more  honored  in  their  breach 
than  observance.  The  most  unobserving  person,  in 
Cooper's  position,  would  have  been  compelled  to 
notice  that  Gilbert's  entry  was  a  sham  and  a  fraud 
and  unless,  like  Cooper,  were  desirous  of  acquiring 
it  would  have  denounced  it  for  what  it  was — a 
palpable  attempt  to  defraud  the  government. 

In  the  case  of  U.  S.  v.  Stimson,  197  U.  S.  200- 
207,  cited  by  appellant  on  page  14  of  his  brief,  the 
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decision  of  the  court  was  based  upon  the  fact  that 
forty  years  had  elapsed  since  the  commission  of  the 
alleged  fraud  and  the  institution  of  the  suit  and  the 
purchaser  from  the  patentees  had  held  the  lands  and 
obtained  large  credits  on  the  strength  of  being  such 
owner,  and  the  creditors  were  equitably  entitled  to 
protection.  This  together  with  the  weakness  of  the 
evidence  was  the  reason  for  said  decision,  but  the 
poor  quality  of  the  evidence  was  not  alone  the  basis 
of  the  decision. 

In  the  case  at  bar  we  have  no  such  considera- 
tions as  there  were  in  the  Stinson  case,  supra;  here 
Cooper  had  retained  the  lands  but  only  a  few  years 
had  elapsed  and  no  rights  of  creditors  are  involved. 

Appellant  seems  to  argue  that  because  he  pur- 
chased this  land  from  Gilbert  without  any  knowl- 
edge that  the  United  States  claimed  Gilbert  had  not 
complied  with  the  law,  that  he  is  an  innocent  pur- 
chaser for  value.  But  a  man  cannot  sit  idly  b}^  and 
live  in  the  neighborhood  of  a  piece  of  land  from 
1876  until  1904,  the  time  when  final  proof  was  made 
and  the  land  bought  by  him,  and  say  that  he  was 
iiuiocent  of  what  Gilbert  had  done.  A  man  cannot 
close  his  eyes,  as  Cooper  desires  this  court  to  believe 
he  did,  and  then  profit  b.y  his  endeavors  to  notice 
nothing.  He  must  have  known  on  July  15,  1904, 
when  he  purchased  the  land,  that  Gilbert  had 
worked  for  him  herding  sheep  for  several  years 
prior  thereto,  and  knowing  that  Gilbert  was  so  in 
his  employ,  he,  an  experienced  sheepman,  knew  that 
Gilbert  did  not  herd  sheep  at  some  remote  portion 
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of  Cooper's  21,000  acres  and  return  to  the  claim 
every  night,  or  even  maintain  a  ^'continuous  resi- 
dence" for  five  years  as  the  law  required  a  home- 
steader to  do.  It  was  not  incumbent  upon  the 
United  States  to  notify  Cooper,  or  anyone  else, 
that  it  would  insist  on  a  cancellation  of  the  patent 
within  the  statutory  period,  if  it  discovered  that 
Gilbert  had  practiced  a  fraud  in  making  his  final 
proof.  Indeed,  Cooper  was  so  anxious  to  secure  this 
land  that  he  could  not  wait  until  a  patent  had  issued 
for  it,  but  purchased  it  July  15,  1904,  less  than 
thirty  days  after  final  proof  was  made  and  five  and 
a  half  months  before  patent  issued.  It  is  absurd  to 
say  that  a  man  who  owns  a  large  tract  of  land,  "a 
man  of  large  affairs,"  is  by  reason  of  that  fact 
not  expected  to  know  what  is  being  done  with  a 
piece  of  land,  over  which  he  built  a  road  and  in 
whose  service  the  entryman  had  been  engaged  for 
several  years  prior  to  the  final  proof  and  purchase. 
We  must  respectfully  submit  that  the  evidence 
in  this  case  shows  most  conclusively:  that  Gilbert 
never  complied  with  the  law  so  as  to  entitle  him  to 
a  patent ;  that  both  Gilbert  and  his  witnesses  on  the 
final  proof  hearing  are  shown  to  have  been  most 
reckless  with  the  use  of  the  truth;  that  the  state- 
ments contained  in  the  testimony  given  on  the  final 
proof  hearing  were  absolutely  false  and  were  made 
for  the  sole  purpose  of  deceiving  the  officials  of  the 
United  States  Land  Office;  that  Cooper  was  aware 
of  all  that  transpired  in  and  about  the  homestead 
of  Gilbert  and  particularly  as  to  the  improvements 
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never  existing  as  the  final  proof  said  they  did  and 
that  no  residence  was  ever  established  or  main- 
tained as  was  claimed.  Cooper  does  not  deny  that 
the  testimony  given  at  the  final  proof  hearing  was 
false  but  contents  himself  with  asserting  that  he 
knew  nothing  about  it.  He  bases  his  good  faith 
upon  what  was  contained  in  the  final  proof  and  its 
acceptance  by  the  officials  of  the  land  office,  but 
his  knowledge  of  the  country  and  the  doings  therein 
acquired  by  nearly  thirty  years  residence  and  the 
fact  that  Gilbert  had  been  in  his  employ  for  several 
years  immediately  prior  to  the  making  of  the  final 
proof  must  have  advised  him  that  a  fraud  was  being 
perpetrated  and  he  cannot  claim  he  was  without 
fault.  The  mere  fact  that  the  title  he  bought  was 
nothing  but  one  based  on  a  final  receipt  issued  less 
than  thirty  days  before  the  purchase  was  a  thing 
that  should  have  put  him  upon  inquiry  and  if  he 
neglected  to  inquire  into  the  bona  fides  of  the 
entry  his  neglect  is  no  protection  to  him.  His 
'4arge  affairs"  and  enormous  land  holdings  alone 
show  that  he  was  a  man  well  versed  in  the  ways  of 
the  world  and  particularly  with  all  the  details  of 
acquiring  the  public  domain.  Cooper's  pretended 
ignorance  of  what  Gilbert  had  done  on  the  claim 
and  lack  of  knowledge  as  to  what  residence  a  man 
had  in  such  close  proximity  for  a  period  of  over 
five  years  is  a  circumstance  in  itself  that  brands 
Cooper  with  a  guilty  knowledge  of  the  fraud. 
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THE  DECREE. 

It  is  contended  by  the  appellant,  that  this  ac- 
tion having  been  brought  for  the  purpose  of  having 
cancelled  a  patent  issued  to  the  entryman  of  the 
land  in  question,  the  court  could  not  make  or  enter 
any  decree  except  a  decree  cancelling  the  patent 
or  a  decree  dismissing  the  bill  of  complaint,  and 
that  more  than  six  years  having  elapsed  between  the 
date  the  patent  was  issued  and  the  date  when  the 
defendant  Heaton  was  made  a  party  to  the  action, 
the  defendant  Heaton  in  his  answer  having  pleaded 
an  interest  in  the  lands  and  the  statute  of  limita- 
tions, the  court  could  not  enter  a  decree  cancelling 
the  patent  and  could  only  enter  a  decree  dismissing 
the  bill  of  complaint. 

In  order  to  arrive  at  a  proper  understanding 
of  the  contention  of  the  appellant  it  is  necessary  to 
review  briefly  the  pleadings  in  this  action  and  a 
portion  of  the  evidence  taken  by  the  Examiner  in 
Chancery. 

In  the  original  bill  of  complaint  the  appellant 
Cooper  was  named  as  the  sole  defendant.  After 
alleging  certain  acts  which  constituted  fraud  on  the 
part  of  the  entryman,  the  bill  of  complaint  alleged 
that  the  appellant  Cooper  knew,  at  the  time  he 
purchased  the  lands,  of  the  fraud  perpetrated  by 
the  entr^anan  and  purchased  the  land  with  full 
knowledge  thereof.  The  bill  of  complaint  was  filed 
on  December  7th,  1909.  The  appellant  appeared 
and  filed  his  answer  to  tlie  bill  of  complaint  on 
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March  29,  1910.  In  his  answer  the  appellant,  after 
certain  making  certain  admissions  and  denials,  al- 
leges that  before  the  commencement  of  the  suit  he 
had  entered  into  a  contract  with  one  George  Heaton, 
whereby  he  had  agreed  to  sell  said  land  to  said 
George  Heaton  for  a  valuable  consideration,  and 
that  the  said  Heaton,  without  any  knowledge  of 
any  fraud  on  the  part  of  the  entr}niian,  had  pur- 
chased said  land  from  the  appellant  Cooper,  (Tr. 
p.  25).  Upon  the  filing  of  the  appellant's  answer 
in  which  the  purchase  of  the  land  by  Heaton  was 
alleged,  the  appellee  obtained  an  order  directing 
that  George  Heaton  be  made  a  party  defendant,  and 
permitting  the  appellee  to  amend  its  bill  of  com- 
plaint so  as  to  state  the  case  as  to  him,  (Tr.  p.  27). 
After  obtaining  this  order  the  appellee  amended 
its  complaint  by  making  certain  interlineations  in 
the  original  bill  of  complaint,  by  adding  thereto  an 
additional  paragraph  numbered  ^'Eleventh"  and 
by  adding  to  the  prayer  a  provision  asking  for  the 
cancellation  of  the  contract  for  the  sale  of  said 
land  referred  to  in  the  appellant's  answer,  (Tr.  pp. 
28-30).  All  of  these  amendments  are  indicated  in 
the  transcript  by  underscoring,  so  that  it  may  be 
readily  seen  from  the  transcript  the  diference  be- 
tween the  original  bill  of  complaint  as  filed  and  as 
the  same  stood  after  these  amendments  were  made, 
(Tr.  pp.  2-17).  After  the  making  of  this  order  and 
the  amending  of  the  bill  of  complaint,  the  defendant 
Heaton  filed  his  answer  on  December  2nd,  1912, 
(Tr.  p|).  33-39),  in  which,  after  making  certain  ad- 


—15— 

missions  and  denials,  he  alleged  that  on  December 
13th,  1909,  the  appellant  and  defendant  entered  into 
a  contract  for  the  sale  of  said  land,  together  with 
other  lands,  by  appellant  to  defendant,  at  $5.70  an 
acre,  and  that  on  the  22nd  day  of  April,  1911,  the 
defendant  Heaton  had  assigned,  sold  and  trans- 
ferred all  of  his  interest  in  said  contract  to  the 
Great  Falls  Farm  Land  Company,  (Tr.  pp.  37-39). 
To  each  of  the  answers  of  the  appellant  and  defend- 
ant the  appellee  filed  its  replication,  (Tr.  pp.  26 
and  40). 

It  will  be  seen  from  this  review  of  the  plead- 
ings, that  the  action  was  originally  commenced 
against  the  appellant  Cooper  for  the  purpose  of 
cancelling  a  patent  to  certain  lands,  that  after  the 
appellant  filed  his  answer  alleging  that  he  had 
parted  with  his  title  to  said  lands  under  a  contract 
for  the  sale  thereof  to  the  defendant  Heaton,  the 
bill  of  complaint  was  amended  so  as  to  make  Heaton 
a  party  defendant  and  so  as  to  state  a  case  as  to  him, 
and  that  thereupon  the  defendant  Heaton  filed  his 
answer  alleging  that  he  had  acquired  an  interest 
in  said  lands  by  virtue  of  having  entered  into  a  con- 
tract for  the  purchase  thereof  with  the  appellant 
Cooper,  but  that  this  defendant  had  thereafter 
parted  with  his  interest  in  said  lands  by  assigning 
and  transfering  said  contract  to  the  Great  Falls 
Farm  Land  Company. 

After  the  appellee  had  introduced  its  evidence 
in  support  of  the  allegations  contained  in  its  bill 
of  complaint  as  amended,  the  appellant  and  defend- 
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in  support  of  the  allegations  in  said  answers  that 
the  appellant  Cooper  had  entered  into  said  contract 
to  sell  said  land,  together  with  other  lands,  to  the 
defendant  Heaton. 

The  appellant  Cooper,  testifying  in  his  own 
behalf  and  that  of  the  defendant  Heaton,  stated 
that  he  had  sold  said  lands  which  he  had  purchased 
from  the  entryman,  (Tr.  p.  66).  There  was  there- 
upon introduced  in  evidence  a  contract  between  the 
appellant  Cooper  and  the  defendant  Heaton  for 
the  sale  of  said  lands,  together  with  other  lands,  by 
appellant  to  the  defendant,  (Tr.  pp.  66  to  74).  This 
was  all  of  the  evidence  introduced  to  prove  these 
allegations  as  to  the  contract  and  sale  by  the  ap- 
pellant to  defendant. 

From  an  examination  of  this  contract,  intro- 
duced in  evidence,  we  find  that  on  December  13th, 
1909,  four  days  after  the  filing  of  the  bill  of  com- 
plaint against  the  appellant,  the  appellant  and  de- 
fendant Heaton  entered  into  said  contract;  that 
this  contract  provides  for  the  sale  of  21,840  acres 
of  land,  including  the  land  involved  in  the  action, 
at  the  rate  of  $5.70  an  acre,  payments  to  be  extended 
over  a  period  of  years,  the  last  payment  becoming 
due  October  1,  1914,  and  no  deeds  to  be  delivered 
until  final  payment  made. 

It  will  be  observed  that  while  the  defendant 
Heaton  in  his  answer  alleged  that  he  had  parted 
with  all  of  his  interest  in  said  contract  by  assigning 
and  transferring  the  same  to  the  Great  Falls  Farm 
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Land  Company,  no  evidence  whatever  was  intro- 
duced to  show  an  assignment,  so  that  as  the  evidence 
now  stands  we  find  that  a  contract  was  entered  into 
between  the  appellant  and  defendant  Heaton,  and 
that  Heaton  still  holds  and  retains  said  contract. 

The  court,  in  its  decree,  found  that  all  of  the 
allegations  of  the  bill  of  complaint  as  to  the  fraud 
of  the  entryman  were  fully  sustained  by  the  proof ; 
that  the  allegations  of  said  bill  of  complaint  that 
the  appellant  had  full  knowledge  of  such  fraud  at 
the  time  he  purchased  said  land  was  fully  sustained 
by  the  proof;  that  a  contract  for  the  sale  of  said 
land  was  entered  into  between  the  appellant  Cooper 
and  the  defendant  Heaton ;  that  more  than  six  years 
had  elapsed  between  the  date  of  issuance  of  patent 
and  the  date  of  the  order  directing  the  making  of 
Heaton  a  party  defendant  to  said  action  and  that 
it  was  therefore  impracticable  to  cancel  said  patent ; 
that  the  value  of  said  lands  was  $5.70  an  acre; 
(Tr.  pp.  41-44). 

All  of  these  findings  of  the  court  are  fully  sus- 
tained by  the  proof.  We  have  heretofore  consid- 
ered the  evidence  introduced  to  prove  the  fraud  on 
the  part  of  the  entryman  and  the  knowledge  there- 
of by  the  appellant  Coo]3er  so  that  it  is  not  neces- 
sary to  examine  this  evidence  here.  The  contract 
introduced  in  evidence  supports  the  finding  of  the 
court  as  to  the  existence  of  the  contract,  while  the 
date  of  the  issuance  of  patent,  as  alleged  in  the 
bill  of  complaint,  and  the  date  of  the  order  direct- 
ing that  Heaton  be  made  a  party  defendant  show 
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that  more  than  six  years  elapsed  between  these 
dates  and  sustain  this  finding.  Appellant  contends, 
however,  that  there  is  no  evidence  as  to  the  valne  of 
the  land.  We  take  it,  that  it  is  a  principle  of  law 
that  cannot  be  contradicted  that  all  of  the  evidence 
must  be  taken  and  considered  together,  and  that  evi- 
dence introduced  on  the  part  of  a  defendant  which 
tei^ds  to  prove  the  plaintiff's  case  will  be  considered 
in  connection  with  the  plaintiff's  case  in  exactly 
the  same  manner  as  though  such  evidence  was  intro- 
duced by  the  plaintiff.  This  being  true  we  have  in 
evidence  the  contract  between  the  appellant  and  the 
defendant  Heaton  in  which  it  is  stated  that  this 
land,  together  with  other  lands,  is  to  be  paid  for  at 
the  rate  of  $5.70  an  acre.  Here  then  is  direct 
proof  introduced  by  the  defendant  showing  the 
value  of  the  lands,  the  value  which  the  appellant 
was  willing  to  accept  and  the  defendant  Heaton 
willing  to  pay.  This  evidence  is  sufficient  to 
sustain  the  finding  of  the  court  as  to  the  value  of 
the  lands. 

But  whatever  the  findings  of  the  court  may 
have  been,  the  appellant  strenuously  contends  that 
the  action  having  been  brought  to  cancel  a  patent 
the  court  could  not  enter  a  decree  refusing  to  cancel 
the  patent,  but  decreeing  that  the  value  of  the  land, 
with  interest  thereon,  should  be  paid  by  appellant 
to  the  appellee,  or  if  the  appellee  failed  to  pay  the 
same  that  the  defendant  Heaton  should  pay  the 
amount  and  withhold  the  same  out  of  the  purchase 
price  under  said  contract   remaining  unpaid,   and 
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that  the  appellee  should  have  a  lien  on  said  land 
for  such  amount  and  foreclosure  of  such  lien,  and 
that  such  decree  as  entered  is  not  sustained  by  the 
pleadings  in  the  case. 

In  support  of  this  contention  the  appellant 
cites  a  number  of  authorities.  Upon  an  examina- 
tion of  these  authorities  we  believe  that  the  only 
authority  cited  which  is  at  all  in  point  is  that  of 
Crocket  vs.  Lee,  7  Wheat.  523,  and  appellant  cer- 
tainly must  possess  a  most  optimistic  mind  if  he  can 
obtain  any  satisfaction  out  of  that  particular  de- 
cision. None  of  the  other  cases  cited  by  appellant, 
when  the  subject  matter  of  each  particular  case  is 
considered,  have  any  application  to  the  case  at  bar. 

At  this  time  it  is  well  to  remind  appellant  that 
he  alone  is  appealing  from  the  decree  entered  in 
the  lower  court.  The  defendant  Heaton  seems  to 
be  well  satisfied  with  the  decree  entered  as  he  re- 
fused to  join  in  this  appeal  and  an  order  of  sever- 
ance was  made  (Tr.  pp.  89-90),  permitting  the  ap- 
pellant to  appeal. 

We  are  free  to  confess  that  if  evidence  had  been 
introduced  by  appellant  and  defendant  showing 
that  the  defendant  Heaton  had  transferred  his  in- 
terest in  said  contract  to  the  Great  Falls  Farm  Land 
Compan}^  as  he  alleged  in  his  answer,  no  decree  could 
have  been  entered  which  would  have  been  binding  on 
either  the  defendant  Heaton  or  on  the  Great  Falls 
Land  Company,  but  in  the  absence  of  such  evidence 
does  the  appellant  mean  to  contend  that  the  court 
could  not  enter  a  decree  which  would  be  binding 
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on  Heaton,  particularly  where,  as  in  this  case,  he 
will  suffer  no  injury  whatever  by  reason  thereof? 
The  court  found  that  fraud  was  committed  by  the 
entr^man  and  that  the  appellant  purchased  the  land 
with  full  knowledge  of  such  fraud  but  that  the  de- 
fendant Heaton  had  no  such  knowledge.  The  de- 
cree is  to  the  effect  that  the  appellant  Cooper,  who 
became  the  owner  of  said  land  with  knowledge  of 
the  fraud  of  the  entryman,  is  the  one  who  is  to 
suffer.  Heaton  suffers  no  injury,  he  is  simply 
directed  to  pay  out  of  the  amount  he  still  owes  the 
appellant  Cooper  the  value  of  the  lands  with  in- 
terest. It  could  make  no  difference  to  the  defend- 
ant Heaton  whether,  in  the  absence  of  the  decree, 
he  should  pay  the  balance  of  his  purchase  price  to 
the  appellant,  or  whether,  the  decree  being  entered, 
he  pays  the  value  of  the  land  with  interest  to  the 
appellee,  retaining  such  amount  out  of  the  balance 
due  the  appellant  under  the  contract.  In  either 
case  he  will  pay  the  full  purchase  price  for  all  of 
the  lands  covered  by  the  contract,  no  more  and  no 
less.  This  being  true  the  appellant  then  comes  into 
this  court  on  this  appeal,  with  the  findings  of  the 
court  sustaining  the  allegations  of  the  bill  of  com- 
plaint as  to  fraud  on  the  part  of  the  entryman  and 
knowledge  of  such  fraud  by  the  appellant  at  the 
time  he  purchased  the  lands,  and  says,  that  because 
the  action  was  an  action  to  cancel  the  patent  and  the 
court  found  it  impracticable  so  to  do,  he  ought  not 
to  be  required  to  make  restitution,  and  that  not- 
withstanding his  participation  in  the  fraud  or  the 
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fact  that  he  has  been  benefitted  thereby  when  he 
had  knowledge  thereof,  he  should  be  permitted  to 
go  hence  without  being  compelled  to  suffer  in  any 
way  for  his  own  wrongful  and  unlawful  acts.  He 
comes  into  court  with  unclean  hands  and  contends 
that  even  if  he  did  have  knowledge  of  the  fraud  of 
another  whereby  the  appellee  was  injured  and  he 
was  benefitted  by  that  fraud  he  should  be  permitted 
to  continue  to  enjoy  such  benefits  and  the  appellee 
should  have  no  recourse  against  him  for  such  in- 
jury. The  rules  of  equity  which  require  that  one 
who  seeks  equity  must  do  equity  and  that  one  can- 
not come  into  a  court  of  equity  with  unclean  hands 
and  ask  for  equity  apply  with  all  their  force  to  this 
particular  case.  While  the  bill  of  complaint  asks 
for  the  cancellation  of  the  patent,  yet,  the  decree 
as  entered,  while  refusing  to  cancel  the  patent,  re- 
quires nothing  more  than  that  equity  and  justice 
be  done  between  the  parties  benefitted  and  injured 
by  the  fraud  practiced  by  the  entryman. 

The  prayer  of  the  bill  of  complaint,  as  amended, 
asks  for  specific  relief,  the  cancellation  of  the 
patent,  the  deed  from  the  entr}Tiian  to  the  appellant 
and  the  contract  between  appellant  and  defendant, 
and  also  asks  for  ''such  other  and  further  relief  in 
the  premises  as  the  circumstances  of  this  cause 
may  require,  and  as  to  this  Honorable  Court  may 
seem  meet  and  proper,  and  as  shall  be  agreeable  to 
equity  and  good  conscience,"  (Tr.  p.  16). 

Under  a  prayer  for  general  relief  a  court  of 
equity  will  extend  relief  beyond  the  specific  prayer 
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and  not  exactly  in  accordance  with  it  and  any  re- 
lief that  is  agreeable  to  the  case  made  by  the  plead- 
ings can  be  granted  under  such  a  prayer,  a  court  of 
equity  having  power  to  adapt  its  remedies  to  the 
circumstances  of  each  particular  case  as  developed 
by  the  pleadings  and  evidence,  and  in  this  case  it 
was  the  duty  of  the  court,  after  finding  it  was  im- 
practicable to  cancel  the  patent,  as  prayed  for  in 
the  specific  prayer  of  the  bill  of  complaint,  by  its 
decree  to  adopt  and  prescribe  such  remedies  as 
would  require  justice  to  be  done  between  the  par- 
ties. 

In  the  case  of  Walden  vs.  Bodle}^  14  Peters 
156,  Justice  McLean,  in  delivering  the  opinion  of 
the  court,  said: 

'^But  the  court  have,  by  the  bill,  answer  and 
evidence,  the  equities  of  the  parties  before 
them;  and  having  jurisdiction  of  the  main 
points,  they  may  settle  the  whole  matter.  A 
court  of  equity  cannot  act  upon  a  case  which  is 
not  fairly  made  by  the  bill  and  answer.  But 
it  is  not  necessar}^  that  these  should  point  out, 
in  detail,  the  means  which  the  court  should 
adopt  in  giving  relief.  Under  the  general 
prayer  for  relief,  the  court  will  often  extend 
relief  beyond  the  specific  pra3^er,  and  not  ex- 
actly in  accordance  with  it. ' ' 

And  in  this  case  the  court,  having  found  it  im- 
practicable to  cancel  the  patent,  but  having  a  case 
fairly  made  by  the  bill  and  answers,  it  was  within 
its  power  to,  by  its  decree,  adopt  such  remedies  as 
would  do  justice  between  the  parties. 
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In  Lockliart  vs.  Leeds,  195  U.  S.  427,  Justice 
Peckham,  who  delivered  the  opinion,  said : 

''Again  it  is  alleged  that  the  bill  prays  that 
the  location  of  what  is  called  the  Washington 
Lode  by  the  defendants  be  declared  void,  and 
that  the  plaintiff  may  have  the  possession  of 
the  claim,  while  the  plaintiff  now  asks  to  have 
the  defendants  treated  as  constructive  trustees, 
etc.,  which  is  inconsistent,  as  alleged,  with  the 
former  prayer  for  relief.  The  bill  contains  a 
prayer  for  general  relief  in  addition  to  the 
prayer  for  special  relief,  and  under  such  prayer 
this  relief  may  be  given.  It  is  objected  that 
under  the  prayer  for  general  relief  no  relief  of 
that  nature  can  be  granted,  inasmuch  as  it  is 
opposed  to  the  special  relief  asked  for  by  the 
bill,  and  also  because  the  general  allegations  of 
the  bill  do  not  justify  such  relief.  All  of  the 
facts  upon  which  the  plaintiff  seeks  relief  from 
a  court  of  equity  are  clearly  stated  in  the  bill. 
The  facts  constituting  the  fraud  are  set  forth, 
and  it  is  alleged  that  the  parties  doing  the  acts 
mentioned  concealed  them  from  the  plaintiff 
for  the  purpose  of  defrauding  plaintiff  out  of 
his  interest  and  ownership  in  the  mine.  Having 
set  out  all  the  facts  upon  which  the  right  to 
relief  is  based,  the  plaintiff  asks  specially  for 
the  possession  and  also  for  the  proceeds  of  the 
mine,  because  b}"  reason  of  the  facts,  the  loca- 
tion made  by  the  defendants  was  a  void  loca- 
tion. Whether  it  was  a  void  location  or  not, 
was  a  matter  of  law  arising  from  the  facts  ap- 
pearing in  the  bill.  Those  facts  were  not 
changed  in  the  slightest  degree,  nor  were  any 
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inconsistent  facts  set  up  thereafter.  The  plain- 
tiff now  under  his  prayer  for  general  relief 
contends  that,  although  the  location  of  the 
Washington  lode  by  the  defendants  may  have 
been  so  far  valid  as  to  create  a  title  in  the  de- 
fendants, yet  that  by  reason  of  the  fraud  al- 
ready distinctly  set  forth  in  the  bill  the  plain- 
tiff was  entitled  to  avail  himself  of  that  title, 
and  to  hold  them  as  trustees  ex  maleficio,  for 
his  benefit." 

^' There  is  nothing  in  the  intricacy  of  equity 
pleading  that  prevents  the  plaintiff  from  ob- 
taining the  relief,  under  the  general  prayer,  to- 
which  he  may  be  entitled  upon  the  facts  plainly 
stated  in  the  bill.  There  is  no  reason  for  deny- 
ing his  right  to  relief,  if  the  plaintiff  is  other- 
wise entitled  to  it,  simply  because  it  is  asked 
under  the  prayer  for  general  relief  and  upon 
a  somewhat  different  theory  from  that  which 
is  advanced  under  one  of  the  special  prayers. 
The  cases  of  English  vs.  Foxhall,  2  Pet.  595; 
Boone  vs.  Chiles,  10  Pet.  177;  Hobson  vs.  Mc- 
Arthur,  16  Pet.  182;  Hayward  vs.  National 
Bank,  96  U.  S.  611;  Georgia  vs.  Stanton,  6 
Wall.  50,  are  not  opposed  to  the  views  just 
stated." 

See  also : 

Watts  vs.  Waddle,  6  Pet.  389; 

Eidings  vs.  Johnson,  128  U.  S.  21 ; 

Tayloe  vs.  Merchants,  9  How.  390; 

Stevens  vs.  Gladding,  17  How.  447; 
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English  vs.  Poxhall,  2  Pet.  595; 

Sage  vs.  Central  Ry.  Co.,  99  U.  S.  334; 

Hepburn  vs.  Dunlop,  1  Wheat.  179 ; 

Wiggins  Ferry  Co.  vs.  O.  &  M.  Ry.  Co.,  142 
U.  S.  396. 

In  Tyler  vs.  Savage,  143  U.  S.  79,  the  court, 
speaking  through  Justice  Peckham,  said: 

^'The  relief  against  Tyler  was  properly 
granted  under  the  prayer  of  the  bill  for  general 
relief.  It  was  consanant  with  the  facts  set  out 
in  the  bill  as  a  ground  of  relief  against  Tyler 
personally  and  it  was  relief  agreeable  to  the 
case  made  by  the  bill." 

The  rule,  that  when  a  party  shows  by  a  bill 
of  complaint  facts  which  entitle  such  party  to  equit- 
able relief  such  relief,  as  may  be  agreeable  to  the 
case  made  and  the  evidence  in  support  thereof,  may 
be  granted  under  the  prayer  for  general  relief,  is 
followed  in  the  Federal  courts  and  in  most,  if  not 
all  of  the  state  courts. 

'^The  special  relief  pra^^ed  in  this  bill  is  to 
quiet  title  or  remove  a  cloud,  but  there  is  also 
a  prayer  for  general  relief.  Upon  the  state  of 
facts  set  forth  by  the  bill  I  am  of  the  opinion 
that  plaintiff  cannot  have  the  special  relief  he 
prays,  but  rather  would  be  entitled  to  a  decree 
declaring  him  to  be  entitled  to  the  legal  estate 
and  that  the  defendants  hold  the  same  in  trust 
for  his  use  and  benefit,  and  for  a  conveyance 
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of  the  same  to  him,  etc.  But  misapprehension 
by  the  plaintiff  as  to  the  special  relief  he  is 
entitled  to  is  no  ground  for  demurrer  where 
there  is  a  prayer  for  general  relief,  for  in  such 
a  case,  if  the  bill  sets  out  facts  showing  a  right 
to  relief  the  court  will  grant  the  proper  relief 
under  the  general  prayer." 

Patrick  vs.  Isenhart,  20  Fed.  339 ; 

Adams  vs.  Kehlor  Mill.  Co.,  36  Fed.  212. 

''Under  our  statutes  and  the  practice  which 
must  prevail  in  courts  whose  law  and  equity 
powers  are  blended  like  ours,  it  would  clearly 
appear  that,  in  a  case  like  the  present,  where 
plaintiffs  have  brought  a  civil  action  for  the  en- 
forcement and  protection  of  their  rights,  or  the 
redress  and  prevention  of  their  wrongs,  it  is  the 
duty  of  the  court  to  grant  such  relief  as  the 
complaint  and^the  proof  made  thereunder,  show 
them  entitled  to  receive,  without  any  distinction 
between  law  and  equity.  If  they  have  a  remedy 
at  law  let  it  be  enforced;  and  if  the  remedy  is 
an  equitable  one  let  it  be  applied  in  like 
manner. ' ' 

Leopold  vs.  Silverman,  7  Mont.  266. 

"If  the  prayer  of  a  bill  in  equity  is  for  gen- 
eral as  well  as  special  relief  the  court  has  power 
to  mold  the  decree  to  meet  the  case  made  on  the 
record. ' ' 

Spevey  vs.  Frazer,  7  Ind.  661  ; 

Pensacola  &  G.  R.  Ey.  vs.  Spratt,  12  Fla.  26. 
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^^When  the  relief  granted  is  not  repugnant 
to  the  facts  alleged  and  proved  it  is  properly 
granted,  altho  not  specifically  prayed  for, 
under  the  prayer  for  general  relief." 

Penn  vs.  Folger  (111.)  55  N.  E.  192. 

'^A  court  of  equity,  having  jurisdiction  of  the 
parties  and  the  subject  matter,  will  make  its 
jurisdiction  for  complete  relief." 

Ober  vs.  Gallagher,  93  U.  S.  199. 

^'Equity,  having  obtained  jurisdiction  of  the 
principal  question,  will  proceed  to  give  such 
complete  relief  as  the  justice  and  equity  of 
the  case  may  require." 

Hopburn  vs.  Dunlop,  1  Wheat.  179. 

^^A  general  pra^^er  for  such  relief  as  may  be 
just  and  equitable  warrants  the  court  in  grant- 
ing to  the  plaintiff  such  relief  as  the  facts  upon 
the  trial  justify." 

Finlayson  vs.  Peterson,  (N.  Dak.)  57  Am.  St. 
Rep.  584. 

See  also: 
Vol.  39  Cent.  Dig.  Plead.  143-144. 

In  this  case  the  decree  granted  relief  which 
was  not  inconsistent  with  the  allegations  of  the  bill 
of  complaint.  It  is  true  that  the  decree  did  not 
order  the  patent  cancelled,  but  it  granted  the  ap- 
pellee relief  from  the  fraud  practiced  by  the  entry- 
man  by  taking  from  the  appellant,  who  knew  of  the 
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fraud,  the  benefits  he  derived  therefrom,  and  giving 
such  benefits  to  the  appellee  who  was  defrauded. 
That,  to  which  the  appellant  was  not  entitled,  was 
by  the  decree  taken  from  him,  and  given  to  the 
appellee  to  reimburse  it  for  the  land  out  of  which 
it  had  been  defrauded.  The  relief  granted  by  the 
decree  was  consistent  with  the  case  made  by  the 
pleadings,  not  the  bill  of  complaint  alone,  but  all 
of  the  pleadings  in  the  case,  and  adjusted  the 
equities  between  the  parties.  If  the  findings  of 
the  coure  are  correct  and  the  appellant  knew  of  the 
fraud  practiced  upon  the  appellee  then  in  equity 
and  good  conscience  he  ought  not  to  be  permitted 
to  reap  the  benefits  of  such  fraud,  and  all  that  the 
decree  does  is  to  take  from  him  these  benefits  and 
give  them  to  the  party  who  was  defrauded.  The 
decree  was  properly  entered  and  should  be  sus- 
tained. 

In  the  event,  however,  that  this  court  should 
find  that  the  allegations  set  forth  in  the  bill  of  com- 
plaint are  not  sufficient  to  sustain  the  decree,  we 
submit,  that  in  view  of  the  evidence  taken  in  the 
case  and  which  does  fully  sustain  the  decree,  this 
court  should  remand  this  case  to  the  lower  court 
with  directions  to  so  amend  said  bill  of  complaint 
that  the  same  will  conform  to  the  evidence  and 
sustain  the  decree. 

^^When  the  facts  of  the  case  show  the  plain- 
tiff to  have  an  equitable  title  to  relief,  this 
court,  while  it  may  be  unable  to  afford  such 
relief  upon  the  case  made  by  the  bill,  may  re- 
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mand  the  case  to  the  court  below  for  an  amend- 
ment of  the  pleadings  and  such  further  pro- 
ceedings as  may  be  just." 

Wiggins  Ferry  Co.  vs.  O.  &  M.  Ry.  Co.,  142 
U.  S.  396; 

Crocket  vs.  Lee,  7  Peters  522; 

Watts  vs.  Waddle,  6  Pet.  389 ; 

Walden  vs.  Bodley,  14  Pet.  156 ; 

Neale  vs.  Neale,  9  Wall.  1 ; 

Harden  vs.  Boyd,  113  U.  S.  756; 

Adams  vs.  Kehler  Mill  Co.,  36  Fed.  212 ; 

Jones  vs.  Meehan,  175  U.  S.  1; 

Liverpool  etc.  vs.  Phenix  Ins.  Co.,  129  U.  S. 
39. 

Respectfully  submitted, 

BURTON  K.  WHEELER, 

United  States  Attorney,  District  of  Montana. 

HOMER  G.  MURPHY, 
FRANK  WOODY, 

Assistant  U.  S.  Attorneys,  District  of  Montana. 
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APPELLANT'S  REPLY  BRIEF. 

I  have  received  the  brief  of  the  learned  counsel 
for  the  Appellee.  I  will  not  again  discuss  the  facts 
in  the  case,  but  beg  leave  to  briefly  refer  to  the  posi- 
tion taken  by  counsel  with  reference  to  the  Judg- 
ment, as  most  of  the  brief  is  devoted  to  that  subject. 

It  is  unnecessary  to  cite  further  authorities 
upon  the  point  that  a  decree  must  be  within  the  is- 
sues presented  by  the  pleadings  and  supported  by 


the  evidence.  A  prayer  for  general  relief  does  not 
give  the  Court  authority  to  render  a  decree,  not 
within  the  issues  and  the  evidence.  This  proposi- 
tion is  supported  by  the  authorities  cited  by  the 
Appellee. 

I  beg  leave  to  continue  Counsers  quotation 
from  Lockhart  vs.  Leeds. 

'^We  agree  that  the  relief  granted  under 
the  prayer  for  general  relief  must  be  agreeable 
to  the  case  made  by  the  bill,  and  that,  in  sub- 
stance, is  what  is  held  in  the  above  cases.'' 

And  his  quotation  from  Tyler  vs.  Savage  says 
that  the  relief  granted  ''Was  consonant  with  the 
facts  set  out  in  the  bill  and  agreeable  to  the  case 
made  by  the  bill." 

It  is  unnecessary  to  further  discuss  this  feature 
of  the  case.  The  learned  counsel  for  the  appellee 
realizes  the  force  of  these  authorities  and  enters  a 
plea  of  confession  and  avoidance  by  contending  that 
the  Court  may  remand  the  case  to  the  lower  Court 
to  amend  the  pleadings,  and  for  such  other  proceed- 
ings as  may  be  just.  This  is  not  a  case  in  wliich 
that  may  be  done. 

It  is  true  that  in  some  equity  cases  a  bill  maj^ 
be  so  framed  that  alternative  relief  may  be  granted. 
The  relief  granted  must  be  within  the  rules  and 
principles  of  equity.  A  bill  cannot  be  framed  to 
demand  equitable  relief,  and  as  an  alternative  to 
demand  legal  relief  or  relief  that  could  be  obtained 
in  an  action  at  law. 


When  the  Government  is  dealing  with  its 
citizens  or  others  under  contracts,  and  in  litigation 
affecting  property  rights,  it  is  bound  by  the  same 
rules  as  an  individual.  It  has  no  greater  rights. 
It  is  not  acting  in  its  sovereign  capacity,  but  acting 
i]i  the  same  right  as  an  individual  would. 

Bpstwick  vs.  U.  S.,  94  U.  S.  53 ; 
In  re  Smoots  case,  15  Wallace,  36 ; 
Amoskeag  Mfg.  Co.,  17  Wallace,  592. 

In  matters  relating  to  land,  the   Government 
has  no  greater  rights  than  any  other  land  proprie- 
tor, and  in  all  suits  affecting  the  same  is  bound  by 
the  same  rules.     It  is  elementary  that  if  a  party 
claims  that  he  was  induced  to  enter  into  a  contract, 
or   to   part   with    property    by    fraud    or    through 
fraudulent   representations,    he   has   his    choice    of 
remedies,  to  rescind  the  contract,  or  affirm  the  con- 
tract and  sue  for  the  value  of  the  propert}^  obtained. 
One  is  a  suit  in  equity,  the  other  is  an  action  at  law. 
He  must  elect  whether  he  will  rescind  the  contract, 
or  affirm  it  and  sue  for  the  value  of  the  propert}^ 
obtained,  but  he  cannot  do  both.     The  Government, 
therefore,  must  elect  to  bring  a  suit  to  cancel  the 
patent,  or  to  affirm  the  patent,  and  sue   for  the 
value  of  the  land.    It  cannot,  in  the  same  action,  ask 
to  rescind  the  contract,  that  is  to  cancel  the  patent, 
and  ask  to  recover  the  value  of  the  land  in  case  the 
contract  cannot  be  rescinded;  or,  in  other  words, 
that  the  patent  cannot  be  cancelled.     This  is  ele- 
mentary.     Having   elected   to   brini>'   an    action    to 


cancel  the  patent,  it  is  bound  by  its  election,  and 
cannot  then  ask  to  recover  the  value  of  the  land  be- 
cause the  patent  cannot  be  cancelled. 

Peters  vs.  Bain,  133  U.  S.  670;  ^ 

Rob  vs.  Vos,  le55  U.  S.  13; 

Wesley  vs.  Diamond,  109  Pac.  524 ; 

Wilson  vs.  Cattle  Co.,  73  Fed.  994 ;  20  C.  C. 
A.  241; 

Wheeler  vs.  Dun,  22.  Pac.  827 ; 

Bank  vs.  Board  of  Commissioners,  60  Pac. 
1062; 

Gaffney  vs.  Megrath,  63  Pac.  520. 

An  amendment  cannot  be  allowed  that  will 
change  the  nature  of  the  cause  of  action  from  a 
suit  in  equity  to  an  action  at  law,  or  from  an  action 
at  law  to  a  suit  in  equity. 

A  suit  to  cancel  a  patent  is  a  suit  in  equity.  An 
action  to  recover  the  value  of  the  land  would  be  an 
action  at  law,  and  a  Court  of  equity  would  not  have 
jurisdiction. 

U.  S.  vs.  Bitter  Root  Development  Co.,  200 
U.  S.  451. 

I  respectfully  submit  that  the  judgment  should 
be  reversed  and  the  action  dismissed,  and  that  the 
pleadings  cannot  be  amended  as  suggested  by  Coun- 
sel for  the  Appellee. 

Respectfully  submitted, 

JAMES  A.  WALSH, 

Solicitor  for  Appellant. 
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